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requested the Indonesian armed forces to withdraw from East Timor. In

either case, in the event of a potential judgment of ruling in favour of one

of the parties (Portugal or Australia), the I.C.J. would have contributed in

one way or another to one of the two repressive States i.e. Indonesia or

Portugal and it would have not contributed to the realization of the right

of self-determination of the people of East Timor. General Assembly

resolution 2507(XXIV) of 1969

[c]all[ed] upon all States, the specialized agencies and all the

international organizations concerned to increase, in

cooperation with the Organization of African Unity, their moral

and material assistance to the peoples of the Territories under

Portuguese domination who are struggling for their freedom

and independence.294

In Palestine v. the United States of America, the I.C.J. is faced with a

completely different formula. Firstly, there is an applicant State

(Palestine) which is the injured State and is under military occupation and

colonization where the General Assembly called upon all States,

international organizations and specialized agencies to render assistance

to its people to realize the right to self–determination. Secondly, a

respondent State (the United States of America) where by its conduct of

relocating its embassy from Tel Aviv to Jerusalem has not only violated

existing customary international diplomatic law but also have rendered

aid or assistance to Israel, the occupying power in pursuing of its policies

of, inter alia, annexation and colonization, on the other.

In the case of Monetary Gold Removed from Rome in 1943 (Italy v.

France, United Kingdom of Great Britain and Northern Ireland and United

States of America), the gold belonged to Albania which was not party to the

case. In case concerning East Timor (Portugal v. Australia), East Timor was a

non-self-governing territory torn between Portugal which had repressed

the East Timorese people, and Indonesia, whose armed forces occupied it
294 G.A. Res. 2507 (XXIV), supra note 101, ¶11.
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since December 1975. The people of East Timor territory were entitled to

the right to self-determination and independence, as has been affirmed

by the United Nations resolutions. However, the exact mode of

self-determination was only decided with the 1999 referendum, with the

majority of the East Timorese people willing for a transition to

independence and for a refusal of a special autonomy within Indonesia.

The Palestinian people have the right of self-determination although the

mode of self-determination has been determined under customary

international law in a form of an independent State. The international

legal personality of the statehood of Palestine exists under international

law, albeit it has no sovereignty and is under military occupation and

colonization where parts of is territory has been annexed.

8. CONCLUSION

The prohibitive rule on establishing or maintaining diplomatic missions

in Jerusalem established by the Security Council in its resolution 478 of

1980 was maintained by the General Assembly resolutions. This

prohibitive rule established by Security Council resolution 478 has been

intermingled with the emergence and existence of State practice with the

element of opinio juris. The fact that certain States (currently the United

States of America and Guatemala) and formerly Costa Rica, El Salvador

and Paraguay violated this customary international diplomatic law does

not by anymeans indicate an emergence of new rule. On the contrary, it is

a violation of this existing customary international diplomatic law which

incurred the responsibility of these States under international law and

requires adequate reparation in the form of restitution and satisfaction.

The prohibitive rule on establishing or maintaining diplomatic

missions in Jerusalem was seen a necessary measure under customary

international diplomatic law so as not to recognize Israel’s
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internationally wrongful acts towards Jerusalem, by among others, its

occupation, annexation, acquisition of territory by force, and declaration

of the Holy City “complete and united” as the capital of its State under the

Basic Law of 1980. Jerusalem is a situation of sui generis territory as the

city has been unilaterally declared as the capital of Israel and is a

combination of an annexed occupied territory (East Jerusalem) and a

territory that international law does not consider it as occupied (West

Jerusalem). However, the prohibitive rule imposed on the sending States

to not establish embassies in Jerusalem include all the unilaterally

declared boundaries of the municipality of Jerusalem.

The prohibition on establishing or maintaining diplomatic or

consular missions in Southern Rhodesia (Zimbabwe) was seen as one of

the necessary measures to denounce any legitimacy of the minority

regime’s rule in Southern Rhodesia, to avoid recognizing its practices of

racial discrimination and segregation and to support the Southern

Rhodesian people right to self-determination. Similarly, the legal

obligations to not maintain consulates in South West Africa (Namibia)

and to abstain from sending diplomatic or special missions to South

Africa, including in the occupied territory of Namibia were seen as

necessary actions in order to refuse and not recognize South African

practices of occupation and apartheid and support the people’s right to

self-determination. In Kuwait, following Iraq’s occupation and

annexation in 1990, the Security Council did not deem it necessary to call

upon States to close diplomatic or consular missions or withdraw their

diplomatic or consular agents, who were accredited to the Government of

Kuwait (which went into exile). On the contrary, it was Iraq unilateral and

illegal measures which have done so which purported to dissolve the legal

personality of the State of Kuwait.

The relocation of the United States of America and the Republic of

Guatemala of their embassies from Tel Aviv to Jerusalem is considered an

act of aid and/or assistance, which will be used by the occupant (Israel) in

its persisting colonial and annexation policies in the occupied territory of
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Palestine including East Jerusalem. The internationally wrongful acts of

the United States of America and the Republic of Guatemala runs contrary

to their legal interests and obligations to protect the erga omnes right of

self-determination of the Palestinian people. In its resolutions, the

General Assembly did not only call upon all States but also international

organizations and specialized agencies to not render any aid or assistance

to Israeli annexation and colonization policies, on the one hand and assist

and support the Palestinian people right to self -determination, on the

other.

It stands to reason that the merits of the pending case are not the

United Nations resolutions but the Vienna Convention on Diplomatic

Relations and the applicable provision of customary international

diplomatic law underpinning the prohibition on the sending States

represented in Israel to not establish embassies in Jerusalem. The

analysis of the violations of the Vienna Convention on the Diplomatic

Relations lies within its preambular paragraph five whereby the rules of

customary international law govern any questions that the present

convention does not explicitly regulate. In addition to the Vienna

Convention on Diplomatic Relations and customary international

diplomatic law (the prohibitive rule of customary international

diplomatic law on the sending States which are diplomatically

represented in Israel to not locate their embassies in Jerusalem), the I.C.J.

will have to recourse to the customary international law on State

responsibility and the customary international law of treaties to

determine the responsibility of the United States of America.

The United States of America’s arguments relating to jurisdiction

of the I.C.J. and admissibility of the Palestine Application may be based on

inter alia four possible claims. Firstly, Palestine is a not a State under

international law and hence it is not qualified to accede to the Vienna

Convention on Diplomatic Relations and its Optional Protocol and

accordingly lacks a locus standi. Secondly, the United States of America is

not in a treaty relationship with Palestine. Thirdly, the United States of
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America has submitted a (purported) withdrawal from the Optional

Protocol of the Vienna Convention on Diplomatic Relations. Fourthly, the

invocation of the applicability of the Monetary Gold principle. The

aforementioned are not legally compelling arguments and neither hold

water nor stand their ground under international law in relation to the

pending case. The I.C.J. has jurisdiction to entertain the present pending

case under the Optional Protocol to the Vienna Convention on Diplomatic

Relations, concerning the Compulsory Settlement of Disputes and that

the Application filed by Palestine is admissible. The State of Palestine

should advance at least three major arguments before the I.C.J. in order to

exclude the applicability of the Monetary Gold principle.

The first argument that must be presented is that Israel would not

be the very subject-matter of the decision of the I.C.J. as the issue in

question concerns only the sending State’s practice combined with the

element of opinio juris without the need to look into the de facto receiving

State conduct (Israel). The very subject -matter of the decision of the I.C.J.

would be the United States of America in its capacity as the sending State

and not Israel, the de facto receiving State. The second supplement or

alternative argument that must be advanced on the inapplicability of the

Monetary Gold principle in the present pending case rests on the premise

that the issue in question is concerned with a matter relevant to the

question of Palestine vis-à-vis the responsibility of the United Nations

and/or vis-à-vis the responsibility of merely third States. The third

alternative argument that must be advanced on the inapplicability of the

Monetary Gold principle in the present pending case is that Israel’s

obligations under both jus ad bellum and jus in bello have been

dispositively or authoritatively determined under international law. The

content of the voluminous resolutions of the Security Council, the General

Assembly, the United Nations Economic and Social Council, the

specialized agencies such as U.N.E.S.C.O. as well as the I.C.J. advisory

opinion of 2004 and customary international law, have determined Israel,

to be the occupying power, and to hold obligations under that title. The
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occupying power conduct under jus ad bellum and jus in bello have been

determined as unlawful. The aforesaid arguments attest, in whole or in

part, to the grist for the mill of the inapplicability of the Monetary Gold

principle.
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