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There are wars that have barely begun militarily when they already appear lost
politically. By deciding to viciously attack at the heart of Ukraine, Vladimir Putin has
conflated Russia’s historic geopolitical concerns with his grotesque hubris concerning
his place in Russian history. Nothing is definitively written, of course. Between black
swans, serendipity, tactical moves, and strategic redefinitions, the time of the final
judgment of “Operation Z” has not yet come. But winning “hearts and minds” in the
asymmetric and irregular phase that this conflict will inevitably experience will not be
easy. The United States of America [hereinafter U.S.A.] know this from their experience
in Afghanistan, the longest war in its history. And everyone remembers how it ended. In
the immediate future, the path of total warfare chosen by Russia in Ukraine weakens the
internal authority of the Russian President, compromises the country’s economy, wipes
out years of investment in soft power, brings friends such as Venezuela closer to
Washington, and may even unsettle the objective alliance with China. 1t also
rehabilitates the Ukrainian President’s reputation, whose virtue had been questioned
and restores the backbone of yesterday’s world security alliances - like the North
Atlantic Treaty Organization [N.A.T.0.], which no one can say is brain-dead anymore, and
the list goes on.

1

“Winter is coming!”. Indeed, Putin’s Russia has crystallized and mobilized the
just resolve of the West. A resolve that had been confused and confounded, especially in
the Trump years, but that has emerged invigorated and that contributes to the
formation, albeit imperfectly, of a “liberal minilateralism” in combat. Who a few weeks
ago still believed in a collective impetus likely to (re)launch the defence of Europe? Who
foresaw the European Union ever activating the temporary protection mechanism that it
had refused to grant to Syrian refugees?  Even multilateralism seems partly
reinvigorated. Who would have thought, for example, that the General Assembly would
once again play a leading role, as in the heyday of the Cold War, by reactivating the
“Acheson” resolution? = Who would have imagined that so many international
organizations, in fields as varied as sports, human rights, communications, and
economic aid, would emerge from their lethargy to adopt disruptive measures against

Putin’s regime?

1
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One is reminded of the famous warning from the Soviet diplomat Alexander Arbatov at
the time of the fall of the Berlin Wall: “We are going to give you the worst of services, we
are going to deprive you of an enemy!”. By renewing the Russian threat to Europe, the
master of the Kremlin now personifies an antagonist that dwarfs personal and parochial

national considerations and has left the free riders of collective security exposed.

There is no need to call for the military involvement of any coalition. At this stage,
intervention is neither seriously conceivable nor desirable. The legitimacy of a major war
against Russia cannot be decided in the absolutes of any deontological approach. Parallels
with the first Gulf War, and its ideal of a “new world order”, do not really hold water.
The parties are not the same, nor are their interests. Any military intervention requires
putting one’s emotions at a distance, not allowing oneself to be carried away by passion,
and involves analyzing in concreto the necessities, the possibilities and the probable effects
of the intervention. In keeping with an Aronian vision, a consequentialist type of ethics
must be imposed, a morality of responsibility. Of course, it cannot exclude the use of force.
Indeed, some resolutely pacifist postures turn out to provoke rather than mitigate conflict.
But the circumstances of each case must rule and that includes an understanding of how
the issues are perceived from all sides. Ukraine has a profoundly different meaning for
Russia than it has for Europe or for the U.S.A. Nor can one ignore the double dealing of
some or the shadow cast of nuclear weapons. Which planes for a suicide operation to save
Kiev? Who to compensate for Washington’s leading from behind? Finally, the risk that
would be taken in terms of storytelling should not be overlooked, with Vladimir Putin
finding the expected pretext to break his current impasse and play the “rally around the
flag” narrative against what would be presented as a new Barbarossa operation. All in
all, the situation should still be considered as one of restraint and certain measures that
are too direct such as the establishment of a no-fly zone or the recruitment to Ukraine of

various militias should be ruled out.

Does this mean that we should just let things happen? This could not be an
option regarding what is currently at stake. So how can we win the war without waging
war? There is in fact a whole range of possible measures between belligerence and
indifference. In other words, it is necessary to defeat Russia without giving it cause to go
to extremes. At the military level, it means exploiting the grey areas permitted by the
status of “qualified neutrality” in public international law; by facilitating the access of
the Ukrainian resistance to various weapons (portable air defence missile systems or
combat drones), by sharing all human and electronic intelligence with the regime’s
regular forces, by supporting cyber operations aimed at jamming the adversary’s

communications, etc. These measures are not easy to implement, and they are not
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without risk. Many old Cold War codes need to be redefined due to the significant
evolution, and sometimes even replacement of the instruments of arms control used
during that era. Similarly, the grammar of the Europe/Russia opposition needs to be
reinvented. At the political level, required action include material support to a Ukrainian
Government in exile, weakening the adversary’s ability to rely on public opinion support
as much as possible, and creative counter measures that include the right balance of
effectiveness, efficiency, and acceptability. No nation has ever been so marginalized
because of a war it has started. Who would have imagined this possible to Putin and his
entourage? Nikita Khrushchev was ousted following the Cuban crisis, and it is hard to see
Vladimir Putin resisting the political impact of this disastrous war until 2036 when his
term in office is supposed to be up. Hopefully, he will choose to save face, and possibly
his head, much before that, as diplomatic avenues will open. In this respect, the
Franco-German alliance that has been re- invigorated by Moscow should not spare its

efforts, in seizing even the slightest opportunity. Peace must not be abandoned.

Last but not least: accountability. One has to take international criminal justice
seriously - both for what it promises on the judicial level and for what it brings on the
political level. In the long run, this simply means that Vladimir Putin and Russia’s main
political and military leaders would be tried for their core international crimes
committed in Ukraine. Impossible today, but not tomorrow. The trials of Charles Taylor,
Slobodan Milosevic, Hissene Habré stand as precedents. Hora fugit stat jus. In fact, effects
of international criminal justice can be heard, even before trials are opened. The impact
of naming and shaming associated with an accusation of crimes of aggression, war
crimes, crimes against humanity, crimes of genocide is considerable. As such it serves as
an additional tool in strategic communication, that leads to further sanctions or
restrictions, blacklisting in international relations, and generally representing an
additional cost in the conduct of a criminal policy. The long-term exercise of
international criminal justice will of course have to overcome a number of obstacles
linked to the collection of evidence (even if from this point of view, original mechanisms
have already been set up), the cooperation of Russia or Belarus, and the functional or
personal immunities recognized in international law. But these entail different

perspectives, whether local, specific, or universal.

At the local level, it is above all up to Ukraine to deal with the crimes committed
against it. At the beginning of 2019, a national court found former president Viktor
Yanukovych guilty due to his repression of the Maidan protests and his support for the
Russian intervention in Crimea and Donbass. He was tried in abstentia and sentenced to

thirteen years in prison for treason and crimes against peace. Though instructive, this is
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a limited case, and it remains to be seen whether the local authorities will have sufficient
means and support to initiate all the necessary proceedings that result from the current
war. A situation made more doubtful given the likely collapse of the regime. In the event
that the Ukrainian courts are unable or unwilling to deal with the facts at issue today,
other national courts could pursue criminals on the basis of universal jurisdiction. This
jurisdiction, when provided for in domestic law, authorizes the prosecution of a person
solely on the basis of the offence that he or she might have committed elsewhere.
Universal jurisdiction remains optional in cases of genocide, crimes against humanity, or
serious violations of international humanitarian law. But it is increasingly being used.
However, national systems vary in the preconditions for the exercise of this jurisdiction
by their criminal courts. Some states, such as Germany, have a relatively open regime for
the prosecution of persons accused of crimes under international law - and in particular
crimes that may fall within the jurisdiction of the International Criminal Court. This has
been seen recently in the trials of Syrian nationals. Other states, such as France, appear
to be more cautious and still integrate a number of safeguards (double criminality of the
acts in question, “habitual residence” on the territory, for example). Nevertheless, the
whole system may prove sufficiently threatening so that leaders who know they might
be prosecuted will considerably reduce their travel abroad. Germany, Spain, and Poland
have already announced that they are opening investigations and will be able to draw on

the mass of refugees in Europe to gather evidence.

Secondly, there is nothing to prevent goodwill from creating a hybrid court for
Ukraine. This term is traditionally used to describe any court created with the
agreement of the State primarily concerned and whose statutes combine international
and national elements in terms of the applicable procedure, the definition of the crimes
that fall within their jurisdiction, the composition of the prosecuting or judging bodies,
and the source of their funding. The ten models created so far (between 1999 and 2015)
have little in common. But some, such as the Special Court for Sierra Leone, the
Extraordinary African Chambers, or the Extraordinary Chambers in the Courts of
Cambodia, have led to the conviction of former senior officials, if not leaders. And the
last two hybrid courts that have been established, i.e., the Special Criminal Court in the
Central African Republic and the Kosovo Specialist Chambers, appear to be very active.
However, no new ad hoc tribunals have been set up in the last seven years, despite several
proposals to do so in Liberia, Sri Lanka, or Syria. Today, the Ukrainian authorities
themselves are calling for the establishment of such a court to prosecute the Russian
leadership for the crime of aggression. This is necessary because the International

Criminal Court has no jurisdiction there, since the Court can only deal with acts of
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aggression committed between States parties to the Statute that have ratified the
amendments relating to the crime of aggression (some forty States are in this situation,
but neither Ukraine nor Russia). Many colleagues, around Philippe Sands, also supported
this request. This could be an ad hoc tribunal established by an international treaty or a
specialized domestic court sponsored by an international organization. Such a creation
would undeniably send a strong message, but it would not be without practical obstacles
(dealing with an ongoing conlflict, obtaining and preserving evidence, secure funding,
getting suspects, etc.). In addition, there is concern that creating an unprecedented
structure, aimed above all at condemning the aggression of Ukraine, would inevitably
re-launch accusations of “double standards”. No effort was ever seriously envisaged to
hold George W. Bush and Tony Blair accountable for the aggression in Iraq nearly twenty
years ago. Yet their successors - the same ones who argued for the International
Criminal Court’s jurisdiction over the crime of aggression to be as restrictive as possible -

would now make an example of Vladimir Putin?

Finally, at the universal level, neither Russia nor Ukraine are parties to the Rome
Statute establishing the International Criminal Court (1998, entered into force in 2002).
Nevertheless, as early as April 2014, a preliminary examination in the context of the
situation in Ukraine was made public. Based on a provision of the Statute which allows a
third State to consent to the exercise of jurisdiction by the Court in a situation that
concerns it, it has allowed the Office to study for six years the numerous
communications received on crimes committed in this situation. A first progress report
by the Office (2016), moreover, found “an ongoing state of occupation” in Crimea and
affirmed the existence of “an international armed conflict” in the context of hostilities in
Eastern Ukraine since 14 July 2014 at the latest, in parallel with the non-international
armed conflict. This was already a major setback for Moscow, which saw its involvement
confirmed, particularly in the Donbass, and its narrative and strategy of “hybrid”
warfare disavowed. The assertion that Russia controls the groups operating in Eastern
Ukraine is also likely to have implications for international human rights law, and thus
echo the procedures opened before the European Court of Human Rights. Russia’s
reaction was all the stronger. It joined the very closed circle of States (United States,
Israel, and Sudan) that chose to “unsign” the Rome Statute in order to mark their
opposition to the Prosecutor’s strategy. This reaction seemed to paralyze the Court for a
while. It was not until late 2020 that the Prosecutor finally announced the conclusion of
the preliminary examination of the situation in Ukraine and affirmed the existence of a
reasonable basis to believe that war crimes and crimes against humanity had been

committed. However, an investigation was not immediately opened.
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The Winter 2022 aggression eventually served as a catalyst. On February 28, the Court’s
new Prosecutor, Karim Khan of Britain, publicly asked the community of parties to the
Rome Statute to agree to a formal referral of the situation in Ukraine, which would allow
his Office to gain a few months without the need for authorization from the Pre-Trial
Chamber. Lithuania promptly responded to this offer, followed by forty other parties
(including the entire European Union). On March 2, the Prosecutor officially announced
the opening of an investigation into crimes committed in Ukraine since 21 November
2013 (the start of the pro-European protests in Kyiv). Various arrest warrants could then
quickly be issued and the parallel request for the first warrants against South Ossetian
officials in the situation in Georgia under investigation since 2016 sounds like a first
warning. It remains to be seen what resources the Court will actually be able to mobilize
to make progress on this situation, as the “serious financial constraints” affecting this
international organization does not allow it to open new cases without this being to the

detriment of others.

What about criminal responsibility for Vladimir Putin and his highest military
commanders within his first circle (including but not limited to Sergei Lavrov, the
eternal Minister of Foreign Affairs, Sergei Sheygou, Minister of Defence, Valery
Geryasimov, Chief of Staff) for the crimes committed today in Ukraine? The information
currently available allows us to envisage the existence of facts constituting war crimes or
even crimes against humanity, as a result of attacks intentionally directed against
civilians who are not participating in the hostilities or due to the use of weapons and
methods of warfare causing unnecessary harm and striking indiscriminately. But, and
this is also the advantage of the latter perspective in terms of the perception of justice at
work, International Criminal Court’s jurisdiction is not one-sided but in rem. All those
who order or commit crimes under international law are liable to be targeted, regardless
of their nationality or which side they are on. Every prisoner has a right to respect and
not to be used as a strategic tool. And the use of human shields is expressly prohibited in
international armed conflicts. This is not a question of equivalence at all costs. But,
without balance, the sword of Justice would never get the authority needed to acquire
the deterrence force that international criminal justice still lacks. It is to be hoped, that

this other revolution will also emerge from the chaos in Ukraine.

Julian Fernandez
Professor in Public International Law

Paris-Panthéon-Assas University, France
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ABSTRACT

This article aims to trace the recent changes in the case law of the European Court of Human
Rights, pertaining to the legitimate aim test, which has so far not been appropriately considered
in existing jurisprudence. It first shows that the legitimate aim test is not just a paper tiger, and
has a bigger bite than it has been given credit for, especially for the last ten years. Furthermore,
despite its “procedural turn”, the Court has recently been more inclined to take the legitimate
aim disputes to a factual level by questioning the governments’ assertions of legitimate aims with
regard to not only their legal justificatory capacities but also as to their factual accuracy.
However, this shift towards a stricter, more sceptical approach is only observable against certain
member states. This finding aligns with recent scholarship on the Court’s differentiated
approach towards Member States, often called “the variable geometry”.

KEYWORDS

Legitimate Aims; European Court of Human Rights; European Convention on Human Rights; Bad Faith
Jurisprudence; Selective Strictness

EDITORIAL NOTE
The Bluebook rules (21st ed., 2020) require the avoidance of a final bibliography or list of cases.
May the reader note that - given the peculiar expressivity of Annex I - he will find a list of cases
at the end of the article. For further details, please refer to the footnote 68.
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INTRODUCTION

The institution and the case law of the European Court of Human Rights [hereinafter
E.Ct.H.R.] has undergone numerous significant changes over the years. These changes
were often made in response to criticisms and emerging problems and they have

attracted considerable academic attention.!

! See generally, JamEs A. SwEENEY, THE EUROPEAN COURT OF HUMAN RIGHTS IN THE PosT-CoLp WaR ERA:
UNIVERSALITY IN TRANSITION (2013). Ep BATES, THE EVOLUTION OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS
(2011). JoNAs CHRISTOFFERSEN & MIKAEL RASK MADSEN, THE EUROPEAN COURT OF HUMAN RIGHTS BETWEEN LAW AND
Pourrics (2011). ; Laurence R. Helfer, Redesigning the European Court of Human Rights: Embeddedness as a Deep
Structural Principle of the Human Rights Regime, 19 Eur. J. INT’L. L. 125 (2008). John Hedigan, The European Court
of Human Rights: Yesterday, Today and Tomorrow, 12 Ger. L. J. 1716 (2011). Kanstantsin Dzehtsiarou, European
Consensus and the Evolutive Interpretation of the European Convention on Human Rights, 12 Ger. L. J. 1730 (2011)
; Noreen O’'meara, Reforming the ECtHR: The Impacts of Protocols 15 and 16 to the ECHR, IcouRTS WORKING PAPER
SeriEs No:31 (2015); Evaluation Group, Report of the Evaluation Group to the Committee of Ministers on the European
Court of Human Rights at 39 (2001); Steven Greer, What’s Wrong with the European Convention on Human Rights?,
30 Hum. Rts Q. 680 (2008). Lord Woolf, Review of the Working Methods of the European Court of Human Rights 67-
70 (2005); Marie-Aude Beernaert, Protocol 14 and new Strasbourg Procedures: Towards Greater Efficiency? And at
What Price?, 5 Hum. Rts L. Rev. 544, 545 (2004). Eur. Consult. Ass., Implementation of judgments of the European
Court of Human Rights, Doc. No. 2075, at 7 (2015). See also Helen Keller & Cedric Marti, Reconceptualizing
Implementation: The Judicialization of the Execution of the European Court of Human Rights’ Judgments 26(4) EUR. ]J.
INT. LAW 830 (2015); George Stafford, The Implementation of Judgments of the European Court of Human Rights:
Worse Than You Think - Part II: The Hole in the Roof, EJIL:Talk! (2019); L.ucy Moxham, Implementation of ECHR

judgments - have we reached a crisis point?, UK Human Rights Blog (2017); Robert Harmsen, The Reform of the

Convention System: Institutional Restructuring and the (Geo-)Politics of Human Rights in Tae EUROPEAN COURT OF
HUMAN RIGHTS BETWEEN Law AND PoLitics 119 (Jonas Christoffersen & Mikael Rask Madsen eds., 2011) ; Lize
R. Glas, From Interlaken to Copenhagen: What Has Become of the Proposals Aiming to Reform the Functioning of the
European Court of Human Rights 20 Hum. Rts L. Rev. 121, 128 (2020) ; L.R. Glas, “Unilateral Declarations and
the European Court of Human Rights” 25(5) MaasT. J. Eur. Comp. L. 629 (2018).
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Among these changes, arguably the biggest, is the Court’s recent shift towards a more
deferent stance in favour of domestic authorities. This shift came after some Member
States’, led by the U.K.,? voiced growing criticism towards the Court with regard to its
alleged “intrusive” and “expansionist” approach that disregards its subsidiary function.?
As a response to these criticisms, the Court’s case law has undergone a
well-documented change, which is often called the “procedural turn” of the E.Ct.HR. .
In brief, this “procedural turn” marks the Court’s transition from a court that is mostly
concerned with the substance of the arguments and their justificatory capacities for the
limitation in question, towards a court that primarily focuses on the quality of the
national decision-making process leading up to that limitation, without giving decisive
importance to the outcome of the decision made.® This new deferent approach provides
more substantive freedom to national decision-makers, provided that they make an
assessment “in conformity with the criteria laid down in the Court’s case law.”” That
being so, there is growing doubt in the literature whether all Member States enjoy this
recent freedom. There are both qualitative and quantitative studies showing that after

the “procedural turn”, the Court has started to apply different standards for different

? For an elaborate analysis on the criticisms of the European Court of Human Rights in the United Kingdom, see
Roger Masterman, The United Kingdom: From Strasbourg Surrogacy towards a British Bill of Rights? in CRITICISM OF
THE EUROPEAN COURT OF HUMAN RIGHTS : SHIFTING THE CONVENTION SYSTEM : COUNTER-DYNAMICS AT THE NATIONAL
AND EU LEVEL 447 (Patricia Popelier et al. eds., 2016).

? See SARAH LAMBRECHT, Assessing the Existence of Criticism of the European Court of Human Rights, in Popelier et al.,
supra note 2, at 511.

* Some authors find this change to be more linked to the case overload rather than criticism. Oddny M.
Arnarddttir, Rethinking the Two Margins of Appreciation, 12 Eur. ConsT. L. Rev. 27, 51 (2016).

® See generally, JANNEKE GERARDS & EVA BREMS , PROCEDURAL REVIEW IN EUROPEAN FUNDAMENTAL RIGHTS CASES
(2017); PaTrICIA POPELIER ET AL., The Court as Regulatory Watchdog: The Procedural Approach in the Case-law of
the European Court of Human Rights in THE RoLE oF CONSTITUTIONAL COURTS IN MULTILEVEL GOVERNANCE (Patricia
Popelier et al. eds., 2012); Oddny Mjsll Arnardéttir, The ‘Procedural Turn’ under the European Convention on
Human Rights and Presumptions of Convention Compliance, 15 INT'L J. ConsT. L. 9 (2017); Basak CaLi, Towards a
Responsible Domestic Courts Doctrine? The European Court of Human Rights and the Variable Standard of Judicial
Review of Domestic Court Judgments in SHIFTING CENTRES OF GRAVITY IN HUMAN RIGHTS PROTECTION (Oddny Mjé
Arnardéttir & Antooine Buyse eds., 2016); Eva Brems & Laurens Lavrysen, Procedural Justice in Human Rights
Adjudication: The European Court of Human Rights, 35 Hum. Rts. Q. 176 (2013); Patricia Popelier & Catherine
Van De Heyning, Procedural Rationdlity: Giving Teeth to the Proportionality Analysis, 9 EUR. ConsT. L. Rev. 230
(2013); Robert Spano, The Future of the European Court of Human Rights - Subsidiarity, Process-based Review and
the Rule of Law, 18 Hum. Rts. L. Rev. 473 (2018). Leonie M. Huijbers, The European Court of Human Rights’
Procedural Approach in the Age of Subsidiarity, 6 Cams. INT'L L.J. 177 (2017); Patricia Popelier & Catherine Van
De Heyning, Subsidiarity Post-Brighton: Procedural Rationality as Answer?, 30 LEpeN J. INT‘L L. 5 (2017); Robert
Spano, Universality or Diversity of Human Rights? Strasbourg in the Age of Subsidiarity, 14 Hum. Rts. L. R. 487
(2014).

® See JANNEKE GERARDS, Procedural Review by the ECtHR: A Typology in GERARDS & BREMS, supra note 5, at 128.

7 A search for this phrase and its counterpart in French “dans le respect des critéres établis par la
jurisprudence de la Cour” in HUDOC database returns a total of ninety-three judgments, all decided after
2012.
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states and the new deferent approach is mostly limited to Western European
consolidated democracies.®  Notably, Cali argued that the Court has developed a
differentiated approach between Member States through the new “bad faith
jurisprudence”, that is, the increasing number of violations decided under Article 18 of
the European Convention on Human Rights [hereinafter E.C.H.R. or Convention].” Cali’s
strong and later quantitatively supported!® position comes to an end with the following
note: “The current patchwork of cases discussed here so far shows a piecemeal
case-by-case approach that is in need of a more principled defense of distinguishing

between good and bad faith attitudes towards the Convention by the Court.”!!

This article aims to contribute to this very end. It does so by looking beyond the
official bad faith jurisprudence, that is the Article 18 case law, which attracted
considerable academic attraction recently. Instead, this paper focuses on its closely
connected and grossly ignored little sister, the legitimate aim test [hereinafter L.A.T.]. It
argues that, despite what is often suggested, the Court’s legitimate aim inquiry has never
been a toothless test. In fact, the Court has found more than a hundred violations when
applying this test. Moreover, about two thirds of all legitimate aim violations were
decided in the last ten years, which indicates a greater scrutiny on the Court’s part in
recent years. Indeed, while the recent “procedural turn” of the Court essentially means
less substantive judicial scrutiny, the L.A.T. has undergone a shift towards a more
evidence-based in concreto assessment. That is to say, the grounds that the Court relied
on when finding a breach of the legitimate aim condition are gradually changing from an
in abstracto assessment of the invoked aims’ justificatory capacity towards an in concreto

examination based on the factual circumstances surrounding the case.

Also, it further finds that this increased judicial scrutiny of legitimate aims is
noticeably selective, since it is only directed on certain Member States. While for each
region the ratios of legitimate aim violations to all violations were similar before 2010,
there are significant differences between Northern and Western States, and Southern
and Eastern States after 2010. In fact, for Eastern European States, this ratio is now about
ten times higher than Northern and Western European States. More importantly, after
2010, the legitimate aim frequency (“legitimate aim violations/all violations” decided

against all Member States of the region) decreased significantly for Northern and

® Basak Gali, Coping with Crisis: Whither the Variable Geometry in the Jurisprudence of the European Court of Human
Rights, 35, Wisc. INT'L. L. J. 237 (2018). @yvind Stiansen & Eric Voeten, Backlash and Judicial Restraint: Evidence
from the European Court of Human Rights, 64 INT'L. STUD. Q. 770 (2020). Mikael Rask Madsen, Rebalancing
European Human Rights: Has the Brighton Declaration Engendered a New Deal on Human Rights in Europe?, 9J. INT'L.
Disp. SETTLEMENT 199, 219 (2018).

° Caly, supra note 8, at 270.

19 Stiansen & Voeten, supra note 8; Madsen, supra note 8.

! Caly, supra note 8, 274.
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Western European States; but it increased significantly for Southern and Eastern
European States. These findings -which are elaborated below- show that the increasing
intensity of scrutiny in terms of the L.A.T. is not directed against all states, and it rather

seems concentrated on certain Southern and Eastern European States.

This Work is the product of an extensive study on the Court’s case law, with a
particular focus on its practice within the legitimate aim inquiry. In the scope of this study,
the violations found by the Court owing to the breach of the legitimate aim condition
[hereinafter legitimate aim violations or L.A. violations] decided until November 2020 have
been noted, categorized and evaluated. In addition to that, the cases where the Court
raised doubts on the legitimacy of the invoked aims or raised particular concerns on the
legitimate aim question were noted and referred to where necessary, as can be seen below.
The numbers given in Parts 1 and 2 can be verified by consulting Annex I, which presents

the full list of the legitimate aim violations found under this study.

Examining recent changes in the Court’s jurisprudence through the L.A.T. has
two major benefits that make this study a contribution to the existing literature. First, it,
in fact, eliminates the problem of small sample sizes. Some studies, both qualitative and
quantitative,'? suffer from inferring wide-reaching results from a small number of cases.
On the other hand, there are thousands of cases where the Court conducted a legitimate
aim analysis and more than a hundred of violations resulting from a breach of the
legitimate aim requirement. Second, since the legitimate aim question is closely
connected to the bad faith analysis, examining that question covers both novelties in the
case law, namely the increased judicial deference and the emergence of the new Article
18 case law. As opposed to that, most existing literature is bound to cover only the

former or the latter.

To that end, Part 1 discusses the importance of the L.A.T. and especially violations
found under it. Section 1.1 is dedicated to the numbers and presents the total number
of legitimate aim violations found under this study, their dispersion over time and over
substantive articles. That section demonstrates that the L.A.T. has much more teeth than
it has been given credit for and there are enough legitimate aim violations to work on for
the following analyses. Then Section 1.2 introduces three different types of legitimate aim
violations and shows that different types of violations indicate different levels of strictness
on the Court’s part, while Section 1.3 shows that the dispersion of these types of legitimate
aim violations over time suggests an increasing judicial strictness in the 2010s. The final

Part 2 shows that this increased judicial strictness is only directed against some Member

12 Both Cali and Madsen admit that this might be seen as a deficit in their works, see Id. at 275; Madsen, supra
note 8, at 218.
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States. It shows that the Court in fact adopts a “variable geometry”, but the article takes
it one step further: it also shows that for those states that are deemed to be disrespectful
towards the Convention values, the Court’s selective strictness goes beyond Article 18 cases
and extends to the legitimate aim analysis as well. Conclusion summarizes the findings of
the study.

1. LEGITIMATE AIM VIOLATIONS: NUMBERS, FORMS AND CHANGES

The Convention does not contain a uniform mechanism of restrictions for all rights
guaranteed under it. Some articles explicitly stipulate that any interference with the
corresponding right should pursue a legitimate aim, and some do not. While not every
article in the Convention explicitly stipulates that condition, as the Court stated
repeatedly, “any interference with the enjoyment of a right or freedom recognized by
the Convention must pursue a legitimate aim”.!®> Accordingly, the Court regularly
examines the aim(s) of the interferences with Convention rights as to whether those
aims are legitimate in the sense of the Convention, notwithstanding whether the
underlying article explicitly stipulated that condition or not. Thus, the L.A.T. has a vast

scope of application.

That being so, there is only a small number of studies specifically focused on this
test.!* There are some comprehensive studies on accommodation clauses, but often with
only a brief part dedicated to the L.A.T..'> There are also studies that specifically focus on

certain legitimate aims individually, but without dwelling on the L.A.T. itself.'®

" Broniowski v. Poland, 2004-V Eur. Ct. HR. 1, 58.

" To my knowledge, two brief studies by Richard Gordon and Peter Kempees and a relatively longer article by
Wojciech Sadurski. See Richard Gordon, Legitimate Aim: A Dimly Lit Road, 7 EUur. Hum. Rts. L. Rev. 428 (2002).
PePeter Kempees, “Legitimate Aims” in the Case-Law of the European Court of Human Rights, in PROTECTING HUMAN
RicHTs: THE EUROPEAN PERSPECTIVE: STUDIES IN MEMORY OF RoLv RyssDAL 659 (2000). Wojciech Sadurski, Is There
Public Reason in Strasbourg?, Legal Studies Research Paper No: 14/46 (2015). I wish to express my gratitude
towards Mr. Gordon for taking his time to share his work with me when I had problems getting to it.

15 See JUKKA VILJANEN, THE EUROPEAN COURT OF HUMAN RIGHTS AS A DEVELOPER OF THE GENERAL DOCTRINES OF HUMAN
RIGHTS LAW: A STUDY OF THE LIMITATIONS CLAUSES OF THE EUROPEAN CONVENTION ON HUMAN RiGHTs (2003). Loukeés
G. Loukaid@s, Restrictions or Limitations on the Rights Guaranteed by the European Convention on Human Rights, 4
FINN. Y. B. INT'L. L. 334 (1993).

16 See, for example, Marta Szuniewicz, The State’s Security as a Legitimate Aim of Limitation of Foreigners’ Human
Rights - Are There Any Boundaries?, 12 Us-CHiNa L. Rev. 76 (2015). Roberto Perrone, Public Morals and the
European Convention on Human Rights, 47 Isr. L. REv. 361 (2014).

12
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General commentaries on the E.C.H.R. refer to this test, but again often to a very limited
degree.'” This scarcity of research, I believe, is mostly due to the widespread belief that
the legitimate aim inquiry is remarkably easy to satisfy and does not cause significant
problems for the states.!® The Court itself pointed out that its practice is “quite succinct

when it verifies the existence of a legitimate aim”.»

[ beg to -somewhat- differ, especially when considering the last ten-fifteen years.
While it is evidently true that the Court still does not dwell on the L.A.T. as much as the
other inquiries, I argue that the test has always been more relevant than it has been given
credit for, and recently, much more so. This assertion, I believe, holds true even against the

20 of the Court, and maybe even stronger with that turn. Indeed,

recent “procedural turn
the current President of the Court Judge Spano recently suggested that the recent trend in
the Court’s case law towards a more process-based review might raise the question “whether
the Court should engage in a methodological shift towards a more strict, evidentiary-based
assessment of invoked legitimate aims.”*! This seems like an interesting take when one
thinks of the nature of the procedural turn, but -at least against some states- it actually

holds true, as what follows will show.

1.1. THE NUMBERS: IS THE L.AT. REALLY A PAPER TIGER?

As mentioned, scholarship seems to accept that the L.A.T. is rather abstract and often easy
to satisfy.?> When arguing for its ineffectiveness, there seems to be an almost universal
ground: the scarcity of violations found under this regime.? This is certainly not without
merit. Found breaches of the legitimate aim condition are significantly lower than the

breaches found of the other two conditions of the so-called threefold test.

17 See generally DavID J. HARRIS ET AL., LAW OF THE EUROPEAN CONVENTION ON Human Ricuts (3d ed. 2014).
PIETER VAN DUK ET AL., THEORY AND PRACTICE OF THE EUROPEAN CONVENTION ON HuMaN RicHTs (5th ed. 2018).
WILLIAM A. SCHABAS, THE EUROPEAN CONVENTION ON HUMAN RIGHTS: A COMMENTARY (2d ed. 2017). CHRISTOPH
GRABENWARTER, EUROPEAN CONVENTION ON HUMAN RIGHTS: COMMENTARY (2014). PHILIP LEACH, TAKING A CASE TO
THE EUROPEAN COURT OF HUMAN RIGHTs (4th ed. 2017). BERNADETTE RAINEY ET AL., JACOBS, WHITE AND OVEY: THE
EUROPEAN CONVENTION oN HuMaN RiGHTs (8th ed., 2017).

'8 All the commentaries mentioned in fn. 17 commonly suggest that the Court gets satisfied easily when
conducting the LA.T..

¥YY.v. Turkey , App. No. 14793/08,461,481(June 10, 2015), https://hudoc.echr.coe.int/eng#%22itemid%22:
[%22001-153134%22].

%0 Arnardéttir, supra note 5.

2! Spano, supra note 5, at 61.

?2 All numbers given in this section are valid as of 05.11.2020. Judgments delivered after that date are not
included. The reader is kindly invited to verify all data provided under this study by resorting to Annex I.

2 Another, but less common ground is the broad wording of the legitimate aims and the Court’s flexible
handling of them. But it is ultimately the Court that gives meaning to these terms and thus the broad
wording of the legitimate aims can be overcome by the interpretation of the Court.
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That being so, the number of violations found under the L.A. assessment is often

undersold, and the number has been on the rise recently.

A detailed review of the case law reveals -at least- 111 judgments in which the
Court held a clear violation of the legitimate aim requirement under a substantive article
(for the full list, see Annex 1).?* This number is much higher than it has ever been
suggested. For example, Van Dijk et al. refer to four violations.” Harris, 0'Boyle and
Warbrick cite only one.?® Jacobs, White and Ovey merely mention a couple of cases
where the Court doubted the legitimacy of the invoked aim.?” Schabas, cites four.?8
Grabenwarten refers to none when examining Articles 8 to 11, and only cites a limited
number under Article 14.% Even a study that is specifically dedicated to arguing against
the lenient approach of the Court concerning the L.A.T. only cites cases in which the
Court “expressed some mild doubts”, without mentioning any of the violations under
that regime.*® Admittedly, none of those studies claims to offer a complete number.>!
Again, admittedly, 111 is not a particularly impressive number, given that the Court had
found more than 15.000 violations in approximately sixty years. But it should not be
forgotten that since the Court’s case law is now mostly comprised of “repetitive” cases,

distinctive judgments are destined (emphasis added) to be in relatively small numbers.

What follows are three charts and accompanying data that show the dispersion
of the legitimate aim violations across time and over substantive articles.>? Chart I below

illustrates the legitimate aim violations by year.*?

' sometimes the Court raised its “doubts” under the L.A.T. or found the justifiability of the interference by
the invoked aim “questionable”. Similarly, and predominantly in cases concerning Article 14, the Court
sometimes found a lack of “objective and reasonable justification” without specific reference to the aim or
purpose of the distinction. These are legitimate aim “problems” rather than violations, and for that reason
they are not included in this number.

% See Van Dijk et al. , supra note 17, at 314-15.

%6 See Harris et al. , supra note 17, at 510.

%7 See Rainey et al. , supra note 17, at 347-48.

%8 See Schabas , supra note 17, at 405, 436 and 513. There is no separate chapter for limitation clauses in that
study, thus it is possible that the number I give is lower than the actual.

? See Grabenwarter , supra note 17, at 350-51.

%0 See Sadurski, supra note 14, at 3.

3! Neither do I, actually. But I am convinced that I cover most of them.

** Since citing each and every case comprising the data on the following charts would hamper the main text,
the reader is kindly asked to verify those numbers by resorting to Annex I. All numbers are valid as of
November 2020.

% Article 18 violations are included. If a case included a legitimate aim violation in a substantive article as well
as an Article 18 violation, it is counted as one.
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Chart I
Legitimate Aim Violations
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As can be seen, before 2000, the Court found violations under the legitimate aim regime
only in four different years and found only one violation in each of those years. Of all
legitimate aim violations, about 85% (106 of 125) were decided in the last twenty years;
more than 77% (ninety-seven of 125) were decided in the last fifteen years; and about 65%

(eighty-one of 125) were decided in the last ten.

One can argue that this data may be misleading since the total number of
judgments delivered by the Court each year differs significantly and that the number is
significantly higher than before the 2000s. To answer this possible objection, it is thus
necessary to resort to Chart II below, which clearly illustrates that, after around 2010,
there is a gradual increase in the proportion of legitimate aim violations to all

violations.3*

Chart IT
Rartio of Legitimate Aim Vielations to All Violations (by vear)
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As can be seen, there has been a noticeable increase in the proportion of legitimate aim

violations to all violations after around 2016. Furthermore, Chart III below shows the

** Only Chamber and Grand Chamber judgments are taken into account for both data. All numbers are obtained
from the HUDOC database.
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number of L.A. violations for each substantive article*> including a comparison between

violations decided before and after 2010.

Chart Il

LA Viclations (before 2010) LA Viglations (after 2010

W]

Chart 1I confirms that the large majority of all L.A. violations had been decided after
2010. The second insight is that after 2010, the Court found L.A. violations in respect to
three new articles, namely Arts. 10, 12 and Art. 2 of Protocol No. 1. In fact, arguably, the
Court now found a violation in respect to all articles of which an L.A. violation is
possible.3® The increase of the L.A. violations in respect to Arts. 5 and 10 also stands out.
This is also meaningful, because the violations under these articles often include much
more evidence-based discussion on the substance of the case and require a more in
concreto assessment on the part of the Court, especially compared to L.A. violations
decided under Article 14, which are mostly outcomes of an in abstracto assessment and
value-based rejection of the aims invoked by the Government to justify the differential
treatment in question.?” Note that, accordingly, Article 14 is the only article as to which

the legitimate aim violations decided under is decreased in the last ten years.

Thus, the number of legitimate aim violations is much higher than it has been

suggested, and both the number of violations and the ratio of the L.A. violations to all

% Article 18 violations found in connection with a substantive right are excluded if there was no
separate legitimate aim violation found under the corresponding article. The grand total here is
112 due to the case of Mozer v. Moldova and Russia, App. No. 11138/10 (Feb. 23, 2016),
https://hudoc.echr.coe.int/fre#%22itemid%22:[%22002-10885%22] (last visited Jan. 4, 2022), where the
Court found legitimate aim violations both under Articles 8 and 9.

% It can be argued that the prohibition of torture in Article 3 is not open to L.A. violations. While it is possible
to make a conceptual and theoretical discussion on this point (in which I would align with the doubters), in
a case law standpoint, I kindly invite the doubters to see Ciorap v. Moldova, App. No. 12066/02, Paras. 83
and 89, (June 19, 2007), http://hudoc.echr.coe.int/fre?i=001-161263 (on substantive limb, last visited Jan.
4, 2022) and Oleksiy Mykhaylovych Zakharkin v. Ukraine, App. No. 1727/04, Para. 74 (June 24, 2010),
http://hudoc.echr.coe.int/eng?i=001-99626 (on procedural limb, last visited Jan. 4, 2022).

%7 See, e.g., Emel Boyraz v. Turkey, App. No. 61960/08, Para. 56 (Dec. 2, 2014), http://hudoc.echr.coe.int/eng?i=001-
148678 (last visited Jan. 4, 2022); Kurié and others v. Slovenia, 2012-IV Eur. Ct. H.R. 1, 69; Thlimmenos v.
Greece, 2000-1V Eur. Ct. H.R., 263, 279.
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violations are growing gradually. But not all legitimate aim violations are the same, as the

next section will show.

1.2. DIFFERENT TYPES OF LEGITIMATE AIM VIOLATIONS

While there is a considerable number of L.A. violations, not all violations tell the same
story. Some of them indicate a stricter approach on the Court’s part, and some do not.
Some involve a direct confrontation with governments on the aims pursued by the
interference, some are merely official declarations of the obvious. Thus, it is necessary to

make a distinction between the different types of legitimate aim violations.

An in-depth examination reveals that the legitimate aim violations can be
categorized under three groups:*® (1) violations where the national authorities did not
invoke a legitimate aim (Type A); (2) violations where invoked aims were unable to
justify the measure, while there is no doubt on the Court’s part that the invoked aims
were in fact pursued (Type B); (3) violations where the government did not actually

pursue the invoked aim (Type C).

What follows is the introduction of each category and explanation of what they

reveal about the Court’s approach to the legitimate aim question.

1.2.1. TYPE A VIOLATIONS: NO AIM INVOKED BY NATIONAL AUTHORITIES

The first type of L.A. violations mainly result from a lack of justification by the
government,® the domestic courts,”® or sometimes both.*l ~ When the domestic
decision-makers or the government in question do not raise any argument as regards to
the aim pursued by the interference in question, the Court usually “declares” this failure
and finds a violation of the legitimate aim requirement. Needless to say, this is the least
controversial type of L.A. violations. When the governments do not claim any aim
whatsoever, the task of the Court becomes significantly easier and such judgments are
significantly less likely to create controversy since they involve no substantive

assessment on the part of the Court.

% Categorisation of each L.A. violation can be found in Annex L.

** See eg., Bochev w. Bulgaria, App. No. 73481/01, Para. 97 (Nowv. 13, 2008),
http://hudoc.echr.coe.int/eng?i=001-89608 (last visited Jan. 4, 2022).

0 See Mihal v. Slovakia, App. No. 22006/07, Para. 55 (July 5, 2011), http://hudoc.echr.coe.int/eng?i=001-
105513. Pla and Puncernau v. Andorra, 2004-VIII Eur. Ct. H.R. 215, 237-38.

! See Kostadin Mihaylov v. Bulgaria, App. No. 17868/07, Para 42 (June 27, 2008),
http://hudoc.echr.coe.int/eng?i=001-85609; Yanakiev v. Bulgaria, App. No. 40476/98, Eur. Ct. H.R.
para. 72 (2006), http://hudoc.echr.coe.int/eng?i=001-76682.
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Because of the lack of a substantive assessment, it seems prima facie that these violations
cannot tell anything about the strictness of the approach of the Court. But this is not
quite true. This is because in some cases, old and new, the Court substituted the
governments’ lack of explanation on the legitimate aim question and found one or
several legitimate aims for the interference proprio motu, letting the governments pass
the L.A.T. without themselves submitting any legitimate aim claim. For example, in
Young, James and Webster v. the United Kingdom, the Government expressly stated that if
the Court finds an interference with a convention right, they would not seek to justify
that interference, but the Court found a legitimate aim on their behalf anyway.*? In the
same vein, in Ciubotaru, the government did not refer to any legitimate aim, but the
Court found one for them.*> Another example is Kimlya and Others v. Russia, where the
Government “omitted” to indicate any legitimate aim, the Court was “prepared to
assume that the interference complained of pursued a legitimate aim, namely that of the
protection of public order”.** Then, in Surikov v. Ukraine, the Court found not one, but
four different legitimate aims on behalf of the Government, while the Government “have
not commented on the aims”,* and finally in National Federation of Sportspersons’
Associations and Unions (FNASS) and others v. France, the Court added a new aim to the ones
already invoked by the government.*® Note that in some of these cases, applicants did
not raise an objection in terms of the aims for the interference,*” which can justify the
Court’s helping hand to the governments. But in some others, despite that the applicants
did raise an objection to the legitimate aims, the Court did not hesitate to fill that gap on
behalf of the respondent state.*®

The practice of substituting governments on the legitimate aims when they were
silent on the question, therefore, complicates things, because in more than forty

legitimate aim violations,* the Court found a violation because the government in

> See Young, James and Webster v. the United Kingdom, App. Nos. 7601//76 & 7806/77, Para. 60 (Aug. 13,
1981), http://hudoc.echr.coe.int/eng?i=001-57608. Judge Evrigenis dissented to this justification made on
behalf of the Government, see (Evrigenis, J, Concurring Opinion).

* See Ciubotaru v. Moldova, App. No. 27138/04, Para. 55 (Apr. 27, 2010), http://hudoc.echr.coe.int/eng?i=001-
98446.

* Kimlya and Others v. Russia, 2009-1V Eur. Ct. H.R. 319, 350-51.

* Surikov v. Ukraine, App. No. 42788/06, Para. 82 (Jan. 26,2017), http://hudoc.echr.coe.int/eng?i=001-170462.

¢ National Federation of Sportspersons’ Associations and Unions (FNASS) and Others v. France, App. Nos.
48151/11 & 77769/13, Para. 166 (Jan. 18, 2018), http://hudoc.echr.coe.int/eng?i=001-180442,

7 See, for example, Sindicatul “Pastorul cel Bun” v. Romania, 2013-V Eur. Ct. HR. 1, 56; Fratanolé v.
Hungary, App. No. 29459/10, Para. 14 (Nov. 3, 2011), http://hudoc.echr.coe.int/eng?i=001-107307; Berrehab
v. the Netherlands, App No. 10730/84, 1988 Y.B. Eur. Conv. on H.R. Para. 25 (Eur. Court on HR.)
http://hudoc.echr.coe.int/eng?i=001-57438.

* See, for example, Frodl v.  Austria, App. No. 20201/04, Para. 28 (Apr. 8, 2010),
http://hudoc.echr.coe.int/eng?i=001-98132; Young, James and Webster v. the United Kingdom, App.
Nos. 7601//76 & 7806/77, Para. 60 (Aug. 13, 1981), http://hudoc.echr.coe.int/eng?i=001-57608.

* See Annex I.
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question failed to invoke a legitimate aim. It is hard to infer whether in those cases the
Court saw no proper legitimate aim to substitute the governments with, or it simply
adopted a stricter approach against them. It gets all the more complicated when one
thinks of the wording it used in some of those legitimate aim violations. For example, in
one case against Russia, after noting that the Government did not invoke any legitimate
aim for the interference, the Court stated that it is “not prepared to substitute the
Government on that account”.>® One may tend to infer from this that the criterion here
is the “Court’s preparedness”, but in the absence of further elaboration of this in the
jurisprudence, it is still not clear what renders the Court “prepared” as to filling a gap

left by the governments.

Interestingly, the Courts’ practice of substituting governments for their lack of
explanation on the legitimate aim question was contested by one of the “substituted”
governments as well. In the Grand Chamber case Sindicatul “Pdstorul cel Bun” v. Romania,
the Romanian government objected to the new aim of “preventing disorder” added by
the Chamber. They claimed that the Chamber’s proprio motu reference to public order
was immaterial to the case and the sole aim of the refusal to register the applicant trade
union was the one that was originally claimed, which was protecting the rights of the
Romanian Orthodox Church.”® Interestingly enough, the Grand Chamber agreed with the
Romanian Government, seeing no reason to take the aim of preventing disorder into

account.>?

1.2.2. TYPE B VIOLATIONS: NO JUSTIFICATION OF MEASURE THROUGH
PURSUED AIM

This group of L.A. violations comprises cases in which the respondent government
attempted to offer a justification for the interference in question, but the Court rejected
that justification. In cases falling under this category, the Court found the problem at the
invoked aim itself, without doubting on whether it was in fact pursued by the
government. In such cases, the Court found that the invoked aims were incapable of

justifying the measure, either because they were not legitimate in the sense of the right

*® Bezymyannaya v. Russia, App. No. 21851/03, Para. 33 (Dec. 22, 2009), http://hudoc.echr.coe.int/eng?i=001-
96486 (emphasis added).

>! See Sindicatul “Pastorul cel Bun” v. Romania, 2013-V Eur. Ct. H.R. 1, 56, para.102.

>2 Id. para. 158.
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in question® or the interference in question was evidently incapable of promoting the

invoked legitimate interests.>*

In Nolan and K. v. Russia, for instance, the applicant was excluded from Russia
because his religious activities were found to be “of a destructive nature and posed a
threat to the security of the Russian Federation” and thereby there was a threat to the
national security that “resulted from the applicant’s [religious] activities”.>> The Court
found a violation since the only aim invoked by the Government throughout all of the
proceedings was the protection of national security, which was not, unlike Articles 8, 10
and 11, a legitimate aim prescribed under Article 9.°° Likewise, in Karajanov v. the Former
Yugoslav Republic of Macedonia, where the applicant complained about the public
disclosure of the Lustration Commissions’s decision convicting him for collaborating
with the former regime’s security service before it became final, the Court found that the
aims of “ensuring public access to documents in the applicants file and public scrutiny of
the Commission’s decision-making” were not capable of being “subsumed under any of
the aims listed in Article 8 § 2 of the Convention”.>” As can be noticed, in these two cases
the problem was that the invoked aims were not legitimate in the sense of the right in

question.

In another case, Masirevi¢ v. Serbia, an appeal lodged by the applicant, who was
himself a lawyer by profession, was dismissed by the Serbian Supreme Court on the
grounds that according to the law in force, the appeals could only be lodged through the
help of a lawyer. The Court noted that the strict interpretation of that law created a
situation that the applicant, who can lodge appeals on behalf of others as a lawyer, could
not lodge one for himself. It held that despite what the government had claimed, the
dismissal of the appeal therefore “did not serve the aims of legal certainty or the proper

» 58

administration of justice”.>® Moreover, in X and Y v. Croatia, the Court found the

institution of the domestic court proceedings with a view to divesting the applicant of

3 See, for instance, Nolan and K. v. Russia, App. No. 2512/04, Eur. Ct. H.R. para. 73 (2009),
http://hudoc.echr.coe.int/eng?i=001-91302, where the Russian Government attempted to justify an
interference with the right to freedom of religion in reference to the protection of national security, which
is not one of the exhaustively listed legitimate aims in the second paragraph of Article 9.

> The situation where an interference is evidently incapable of promoting a legitimate interest closely
resembles the “suitability” problem under the proportionality assessment. However, there are several
examples in the case law where the Court saw it as a problem of legitimacy in regard to invoked aims. See,
for example, Karajanov v. the Former Yugoslav Republic of Macedonia App. No. 2229/15 q 75 (April 6, 2017)
https://hudoc.echr.coe.int/eng?i=001-172563.

>> Nolan and K. v. Russia, App. No. 2512/04, Eur. Ct. H.R. para. 73 (2009), http://hudoc.echr.coe.int/eng?i=001-
91302.

*1d.

*7 Karajanov v. the Former Yugoslav Republic of Macedonia App. No. 2229/15 q 75 (April 6, 2017).
https://hudoc.echr.coe.int/eng?i=001-172563.

>% Magirevié V. Serbia, 51 Eur. CT. H.R. (ser. B) at 51 (2014)http://hudoc.echr.coe.int/eng?i=001-140775.
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legal capacity did not satisfy the L.A.T, because it had never been shown that the
applicant was a threat to the rights and interests of anyone, including hers.>® In these
two, the problem was that while the invoked aims were legitimate in general, the
interferences in question were not capable of serving them, thereby they were not

justifiable by those aims.

Just as the Type A violations, Type B violations are rarely controversial as they
usually do not involve a direct confrontation with governments on the factual matrix
based on factual evidence, but rather a rejection of the invoked aims’ capability of

justifying the measure in question.

1.2.3. TYPE C VIOLATIONS: NO ACTUAL PURSUIT OF INVOKED AIMS

These violations are different from the ones explained in the previous two sections in the
way that in cases categorized here the Court directly challenged the governments’
legitimate aim claim on a factual matrix, and found that the aim invoked by the
government was not the actual aim pursued by them. In some of these Type C cases, the
Court restrained itself to simply holding that the invoked aim was not the actual aim of
the interference, without indicating what were the actual aims pursued (Type C.1). In
others, it held not only that the invoked aim was not actually pursued, but that there was
another aim pursued by the interference and identified what other “ulterior” aim was
(Type C.2).

The Type C violations are generally more prone to controversy. This is because,
as will be discussed further below, in these cases the Court often carries out an actual fact-
check by either a) drawing significantly different conclusions from certain evidence than
what national decision-makers drew from them, insomuch as to indicate an arbitrariness
and/or an ulterior purpose on the latter’s part; or by b) engaging with new (direct and/or
circumstantial) evidence which had not been referred by national decision-makers which

indicate that another aim (“bad faith” or “ulterior purpose”) than invoked was pursued.

*% See X and Y v. Croatia, 113-116 Eur. CT. H.R. (ser. B) at 113-116 (2011), https://hudoc.echr.coe.int/eng?i=001-
107303.
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1.2.3.1. CASES WHERE THE ULTERIOR PURPOSE WAS NOT IDENTIFIED (TYPE
C.1 VIOLATIONS)

In these cases, the Court held that the aims invoked by the governments were not
actually pursued, but it did not identify whether an ulterior purpose was pursued by the

interference.

In Baka v. Hungary, a former E.C.H.R. judge and former President of the
Hungarian Supreme Court complained about his dismissal from the latter position
allegedly as a result of the criticisms he expressed publicly against the constitutional and
legislative reforms made in Hungary.®® The Government attempted to explain the
termination of the applicant’s mandate with reference to the legitimate aim of
“maintaining the authority and impartiality of the judiciary”, arguing that the
applicant’s election for the office was of “governmental nature” and the new method of
election after applicant’s dismissal would increase the independence of the judiciary.
The government denied the alleged link between the applicant’s earlier criticisms
against the government and his dismissal. The Grand Chamber considered it necessary
to “recall the sequence of events”. 1t first noted that the proposal for his dismissal was
submitted to the Parliament and adopted by it “within a strikingly short time” after his
public criticisms. The Court also made reference to the articles published in Hungarian
and foreign press and some Council of Europe documents, all indicating a causal link that
exists between the criticisms and the dismissal. After establishing this prima facie causal
link, the Grand Chamber held that the burden of proof shifted to the government, which,
in turn, was unable to convince the Court that the reforms in question were of such
fundamental nature to justify the premature termination of the applicant’s mandate.
Thereby identifying the link between the applicant’s exercise of freedom of expression
and his dismissal from the post as the President of the Supreme Court of Hungary, the
Grand Chamber found that the premature termination of the applicant’s mandate
defeated the very purpose of maintaining the independence of the judiciary, rather than
serving it. It thus held that the interference did not pursue a legitimate aim.%! In that
case, the Grand Chamber did not put the actual purpose of the dismissal into words, but
by an evidence-based assessment, it debunked the claims of the government in regard to

the actual aim of the dismissal.

Likewise, In Tkachevy v. Russia, the applicants claimed that their (centrally
located) flat in Moscow was expropriated with no public interest and it was used

contrary to the project’s declared goals. The Court first noted that the Moscow

% See Baka v. Hungary, App No. 20261/12 q 123 (June, 23 2016) https://hudoc.echr.coe.int/eng?i=001-163113.
61
Id.
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Government justified the expropriation with the public interest of safety with reference
to a report delivered by a public agency which found that the building in question was
unsafe to live in.®* Then the Court went onto an in concreto assessment of the facts. It
first noted that the survey report in question was prepared only after an expropriation
decision was already taken.®> Also, the drafters of the report admitted that someone
from the Moscow Government had asked them to classify the flat as unsafe.%
Furthermore, after the reconstruction, the applicants were not allowed to reoccupy the
flat (as it would be fit if the authorities” only concern was the safety of the building). In
fact, it was sold to a third party (Tverskaya Finance). Moreover, while the Government
stated that the building is now an office space, the Court, by resorting to a self-conducted
internet-search on the website owned by Tverskaya Finance, found that it had become
residential premises, which were commercialized by being prestigious and centrally
located.®> Adding all these considerations together, the Court held that whilst the
interest of protecting the safety of the applicants “is in itself legitimate, in the
circumstances of the present case, there is a number of inconsistencies that do not

permit the conclusion that that interest was held genuinely”.%

Many more examples underline this point.” As can be seen, in the above cases
the Court did not find the governments’ legitimate aim assertions genuine and questioned
whether they actually pursued those aims. But while it found that the invoked aims were
not actually pursued, it did not explicitly state that there was another ulterior purpose or
a bad faith on the part of the government when interfering. The cases where it did so will

be examined below.

62 See Tkachevy v. Russia, App. No. 35430/05, Eur. Ct. H.R. para. 39 (2012)http://hudoc.echr.coe.int/eng?
i=001-109060.

8 Id. para. 40.

% Id. para. 41.

% Id. paras. 44-48.

% Id. para. 39.

7 See, for example, Emin Huseynov v.  Azerbaijan, App. No. 59135/09 | 87 (May 7, 2015),
http://hudoc.echr.coe.int/eng?i=001-154540; Izmir Savas Karsitlar1 Dernegi and Others v. Turkey, Eur. Ct.
H.R., 36-37, 2006; Nowicka v. Poland, Eur. Ct. H.R., 75-77, 2002.
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1.2.3.2. CASES WHERE AN ULTERIOR PURPOSE WAS IDENTIFIED (TYPE C.2
VIOLATIONS)

In at least twenty-four cases,®® when finding a legitimate aim violation under the
substantive article, the Court did not limit itself only to holding that the government in
question invoked an aim that they did not actually pursue. It took one step further and
held that the government actually pursued an aim other than the one that was invoked
by them. In these cases, therefore, the Court found some other agenda that was hidden

behind the interference in question.

% Since citing all these cases fully would seriously hamper the main text, please find full
info for these cases in Annex 1. Short citations of them are: See, eg. Hakobyan and
others v. Armenia, Eur. Ct. H. R., 123, 2012; Nemtsov v. Russia, Eur. Ct. H. R., 103,
2014; Gafgaz Mammadov v.  Azerbaijan, App. No. 60259/11 [108 (September 22, 2015),
https://hudoc.echr.coe.int/eng#%22fulltext%22:[%22Gafgaz%20Mammadov%20v.%20Azerbaijan%22],

%22itemid%22:[%22001-157705%22]; Ibrahimov and others V. Azerbaijan,
App. Nos. 69234/11,  69252/11 and 69335/11 | 127 (February 11, 2016),
https://hudoc.echr.coe.int/eng#%22fulltext%22:[%22Ibrahimov%20and%20others%20v.%20Azerbaijan%22],
%22itemid%22:[%22001-160430%22]; Huseynli and others V. Azerbaijan,
App. Nos. 67360/11,  67964/11 and 69379/11 | 147 (February 11, 2016),

https://hudoc.echr.coe.int/eng#%22fulltext%22:[%22Huseynli%20and%200thers%20v.%20Azerbaijan%22],%
22itemid%22:[%22001-160429%22]; Ahad Mammadli v. Azerbaijan, App. Nos. 69456/11 and 48271/13 | 57
(June 16, 2016), https://hudoc.echr.coe.int/eng#%22fulltext%22:[%22Ahad%20Mammadli%20v.%20Azerbai
jan%22],%22itemid%22:[%22001-163613%22]; Hajibeyli ~and  others w Azerbaijan,
App. Nos. 5231/13, 8193/13, 8204/13, 8468/13, 14226/13, 14249/13, 17447/13,
17569/13, 17575/13, 17626/13, 31201/13, 45211/13 and 51930/13 | 56 (June 30, 2016),
https://hudoc.echr.coe.int/eng#%22fulltext%22:[%22Hajibeyli%20and%20others%20v.%20Azerbaijan%22],%
22itemid%22:[%22001-164198%22];  Huseynov and others wv. Azerbaijan,  App. Nos.
34262/14, 35948/14, 38276/14, 56232/14, 62138/14 and 63655/14 | 66 (November 24, 2016),
https://hudoc.echr.coe.int/eng#%22fulltext%22:[%22Huseynov%20and%20others%20v.%20Azerbaijan%22],
%22itemid%22:[%22001-168865%22]; Jamil Hajiyev v. Azerbaijan, App. Nos. 42989/13 and 43027/13 | 68
(February 16, 2017), https://hudoc.echr.coe.int/eng#%22fulltext%22:[%22Jamil%20Hajiyev%20v.%20Azerbai

jan%22],%22itemid%22:[%22001-171488%22]; Bayramli v. Azerbaijan, App Nos. 72230/11
and 43061/13 | 73 (February 16, 2017), https://hudoc.echr.coe.int/eng; Babak Hasanov
V. Azerbaijan,  App. Nos. 43137/13 and 43153/13 | 65 (February 16, 2017),

https://hudoc.echr.coe.int/eng#%22fulltext%22:[%22Babak%20Hasanov%20v.%20Azerbaijan%22],%22
itemid%22:[%22001-171489%22]; Abbasli v. Azerbaijan, App. No. 5417/13 and 73309/14 | 66 (February 16,
2017), https://hudoc.echr.coe.int/eng#%22fulltext%22:[%22Abbasli%20v.%20Azerbaijan%22],%22itemid%22:
[%22001-171487%22];  Bayram Bayramov V. Azerbaijan,  App. Nos. 74609/10
57737/11  67351/11 67977/11 69411/11 and 69421/11 | 74 ( February 16, 2017),
https://hudoc.echr.coe.int/eng#%22fulltext%22:[%22Bayram%20Bayramov%20v.%20Azerbaijan%22],%22
itemid%22:[%22001-171484%22]; Babayev and Hasanov v. Azerbaijan, App. Nos. 60262/11 69437/11
53662/13 | 89 (July 20, 2017), https://hudoc.echr.coe.int/eng#%22fulltext%22:[%22Babayev%20and%20Has
anov%20v.%20Azerbaijan,%22],%22itemid%22:[%22001-175973%22]; Tural Hajibeyli
V. Azerbaijan,  App. No. 69180/11 | 65 (September 28,  2017),
https://hudoc.echr.coe.int/eng#%22fulltext%22:[%22Tural%20Hajibeyli%20v.%20Azerbaijan%22],%
22itemid%22:[%22001-177124%22]; Bozano v. France, App. No. 9990/82 | 60 (December 2, 1987),
https://hudoc.echr.coe.int/eng#%22fulltext%22:[%22Bozano%20v.%20F rance%22],%22itemid%22:[%22001-
57447%22]; Campagnano v. Italy, Eur. Ct. H. R., 49, 2006; Ciorap v. Moldova, Eur. Ct. H. R., 89, 2007; Cebotari
v. Moldova, Eur. Ct. H. R., 53 2007; Maltseva v. Russia, Eur. Ct. H. R., 36, 2008; Yerogova v. Russia, Eur. Ct. H.
R., 36, 2008 Khodorkovskiy v. Russia, Eur. Ct. H. R., 142, 2011); Lutsenko v. Ukraine, Eur. Ct. H. R., 63, 2012;
Catan and others v. Moldova and Russia, Eur. Ct. H. R., 144, 2012.
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Note that the ulterior purpose detected in these cases were found under substantive

articles of the Convention, and not under Article 18.%°

In a series of Article 5 violations decided against Azerbaijan between October
2015 and September 2017, in a case decided against Armenia in 2012 and in a case
decided against Russia in 2014, the Court detected clear “bad faith” when deciding that
the applicants of those cases were detained arbitrarily. The common phrase that the
Court used in all of them reads: “[The detention of the applicants] had pursued aims
unrelated to the formal ground relied on to justify the deprivation of liberty and implied
an element of bad faith”.”® The language itself puts these cases to the category of “bad
faith jurisprudence”, regardless of the fact that they include no violation decided under
Article 18.

The Grand Chamber once stated in an Article 18 case that “although bad faith and
ulterior purpose are related notions, they are not necessarily equivalent in each case”.”!
This is a confusing take, and the Court’s apparent interchangeable usage of these words in
the same case does certainly not help to clarify the separation either. But for the sake of
the argument, I accept this separation. Here are the “ulterior purposes”’? that the Court

detected in substantive articles:

* Bozano v. France: The deprivation of liberty in question “amounted in fact to a

disguised form of extradition designed to circumvent the negative ruling of [a

domestic court]”.”3

% In two of these twenty-four cases, Article 18 violations were found as well: See Cebotari v. Moldova, App. No.
35615/06 Eur. Ct. H.R. (2007), http://hudoc.echr.coe.int/eng?i=001-83247 and Lutsenko v. Ukraine, App. No.
6492/11, Eur. Ct. H.R. (2012), http://hudoc.echr.coe.int/eng?i=001-112013.

7® Hakobyan and others v. Armenia, 123 Eur. CT. H.R. at 123 (2012) https://hudoc.echr.coe.int/eng?i=001-
110263; Nemstov v. Russia, 103 Eur. CT H.R. at 103 (2014); Gafgaz Mammadov v. Azerbaijan,
App. No. 60259/11, para.108 (Mar. 14, 2016) https://hudoc.echr.coe.int/eng?i=001-168439; Ibrahimov
and others v. Azerbaijan, App. No. 69234/11, 69252/11, 69335/11, para. 127 (May 11, 2016)
https://hudoc.echr.coe.int/eng?i=001-160430; Huseynli and others v. Azerbaijan, App. No. 67360/11,
67964/11, 69379/11, para. 56 (Feb. 11, 2016) https://hudoc.echr.coe.int/eng?i=001-160429; Huseynov and
othersv. Azerbaijan, 66 Eur. CT H.R. at 66 (2012) https://hudoc.echr.coe.int/eng?i=001-166154; Jamil Hajiyev
v. Azerbaijan, App. No. 9626/14, 9717/14, para. 68 (Apr. 22, 2021) https://hudoc.echr.coe.int/eng?i=001-
212032; Bayramli v. Azerbaijan, App. Nos. 72230/11 and 43061/13, para. 73 (Feb 16, 2017); Babak Hasanov
v. Azerbaijan, App. No. 6814/13, para. 65 (2013); Abbasli v. Azerbaijan, 66 Eur CT H.R. (ser. B) at 66 (2021);
Bayram Bayramov v. Azerbaijan, App. No. 74609/10, para. 74 (2014); Babayev and Hasanov v. Azerbaijan,
App. No. 60262/11, para. 89 (July 20, 2019); Tural Hajibeyli v. Azerbaijan, App. Nos. 6477/08 and 10414/08,
para. 65 (july 19, 2018).

7! Merabishvili v. Georgia, App No. 72508/13 q 283 (November 28, 2017) https://hudoc.echr.coe.int/eng?i=001-
178753.

72 Cases where the Court did not use the term “bad faith” but found that there was another aim pursued than
the one invoked by the government and identified what that aim was.

7 Bozano v. France, App No. 9990/82, 60 Eur. Comm’n H.R. Dec. Rep. (1986) , https://hudoc.echr.coe.
int/eng?i=001-57448.
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« Campagnano v. Italy: The law that disenfranchises persons who have been declared
bankrupt “has no purpose other than to belittle persons who have been declared

bankrupt, reprimanding them simply for having been declared insolvent”.”*

« Ciorap v. Moldova: The force-feeding of the applicant was “not prompted by valid
medical reasons but rather with the aim of forcing the applicant to stop his

protest”.”

+ Cebotariv. Moldova: “The real aim of the criminal proceedings and of the applicant’s
arrest and detention was to put pressure on him in a view to hindering [a company

affiliated with the applicant] from pursuing its application before the Court”.”®

¢ Maltseva v. Russia & Yerogova v Russia: Reopening of proceedings after quashing a
binding and enforceable final judgment “was not aimed at correcting a judicial error
or a miscarriage of justice but rather was an abuse of procedure used merely for the

purpose of obtaining a rehearing and fresh determination of the case”.””

* Khodorkovskiy v. Russia: “The circumstances of the applicant show that, albeit
formally, he was apprehended as a witness . . . the investigator’s real intent was to
charge the applicant as a defendant and, thus, to change the venue of the eventual

detention proceedings to a more convenient one”.”®

* Lutsenko v. Ukraine: The real purpose behind the applicant’s deprivation of liberty
was “not to bring him before a competent legal authority within the same criminal

case, but to ensure his availability for. . . a different set of criminal proceedings”.”

* Catan and others v. Moldova and Russia: The language policy adopted by the
Moldavian Republic of Transnistria (which was effectively controlled by Russia), as
it appears, “was intended to enforce the Russification of the language and culture

of the Moldovan community living in Transnistria”.%°

74 Campagnano v. Italy, 2006-1V Eur. Ct. H.R. 197, 212.

7> Ciorap v. Moldova, Eur. Ct. H.R., 89, 2007.

76 Cebotari v. Moldova, Eur. Ct. H.R. at 11 (2007).

77 Maltseva v. Russia, Eur. Ct. H.R. at 8 (2008); Yerogova v. Russia, Eur. Ct. H.R. at 8 (2008).
78 Khodorkovskiy v. Russia, Eur. Ct. H.R. at 37 (2011).

7 Lutsenko v. Ukraine, Eur. Ct. H.R. at 27 (2012).

8 Catan and others v. Moldova and Russia, 2012-V Eur. Ct. H.R. at 52 (2012).
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As can be seen, these are clearer detections of hidden agendas under substantive articles.®!
Thus, although most of them do not involve a violation under Article 18, they well-deserve

to be categorized as “bad faith jurisprudence”.

Concluding this section, we have seen that the legitimate aim violations in the
Court’s case law can be classified under three groups based on the grounds that the Court
relied on when finding a breach of the legitimate aim condition. The first type of
violations (Type A) often involved no discussion on the legitimate aim question other
than the Court’s noting that the government did not invoke a legitimate aim claim for
the interference. In the second type of violations (Type B), the Court focused on the
claimed aim itself, on a rather abstract basis, rather than questioning the government’s
intentions. In the third type (Type C), the Court carried out a vigilant scrutiny on factual
grounds, discussing direct and circumstantial evidence, raising doubts when sequences
of events suggest an aim other than invoked and inferring results from incoherencies. In
some of them it even explicitly detected an ulterior purpose and identified what that
purpose was (Type C.2). Thus, different types of L.A. violations indicate different degrees
of judicial strictness. Next section discusses the changes in the dispersion of these types

over time and what it tells us.

81 One can ask that if these are clear ulterior purposes, then why the Court had not decided a violation under
Article 18? In two of them (See Ceboatri v. Moldova, q53; See Lutsenko v. Ukraine), it did. In most of the
others, Article 18 was not brought up by the applicants. But for the ones that they did, the answer is neither
short nor straightforward. In here, therefore, I will limit myself merely noting that I find Tsampi’s countre-
pouvoirs approach highly convincing. According to that approach, the Court finds an Article 18 violation
only if 1) the interference was made for the purpose of eroding (economic, social, political) counter-pouvoirs
within that state; and 2) all institutional powers within that state are in failure to effectively counter that
erosion. See Aikaterini Tsampi, The New Doctrine on Misuse of Power Under Article 18 ECHR: Is it About the System
of Contre-Pouvoirs Within the State After all? 38 NeTn. Q. Hum. Rts. 134 (2020).
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1.3. THE CHANGING MIEN OF THE LEGITIMATE AIM VIOLATIONS OVER
TIME

When one examines the L.A. violations decided before 2010, two points are clear even at
first glance: Most - around 75% - of them do not include a discussion on the facts of the
case based on the evidence in hand. They are either Type A violations where no
legitimate aim was invoked, or Type B cases involving an in abstracto discussion on
whether the invoked aim(s) could theoretically (emphasis added) be considered legitimate
for the right(s) in question.®” In other words, the overwhelming majority of the

legitimate aim violations decided before 2010 are either Type A or B violations.??

After around 2010, there is an observable change. The E.Ct.H.R. recently seems
more and more inclined to challenge the governments’ genuineness on the legitimate aim
question. It appears to be more willing to take the dispute onto a factual matrix rather
than contemplating in an abstract, theoretical realm as it usually did before. When it sees
fit to take the dispute onto a factual matrix, it does so either by making its own individual
assessment of the same facts and thereby challenging the reasoning given by the national
decision-makers, or by resorting to other evidence and “telltale signs” signifying a deceit

or an ulterior aim (Type C violations).?4

The relative increase of Type C violations over Types A and B is not the only
indicator of this change. The increases in legitimate aim violations decided under Article
5 (two to twenty-two, before and after 2010) and Article 10 (zero to seven, before and
after 2010) themselves are important indicators,®> because the rights under Articles 5

and 10 require an in concreto assessment of the facts by their nature. Of course, the

821t should be noted that it is certainly true that there are cases decided before 2010 in which the Court
questioned the legitimacy of the invoked aim on an evidentiary basis, and thus conducted an in concreto
assessment, but these cases are in the clear minority. According to my findings, of thirty-seven L.A.
violations decided before 2010, only nine cases include an L.A. assessment with some regard to the factual
circumstances of the case: See izmir Savas Karsitlari Dernegi and Others v. Turkey, Eur. Ct. H.R. at 5-6 (2006);
Campagnano v. Italy, 2006-IV Eur. Ct. H.R. (2006);Tuleshov and others v. Russia, Eur. Ct. H.R. at 7-8 (2007);
Zagorodnikov v. Russia, Eur. Ct. H.R. at 4-5 (2007); Ciorap v. Moldova, Eur. Ct. H.R. at 22-23 (2007); See
Maltseva v. Russia, q 34-36; See Yerogova v. Russia, q 34-36; Khuzhin and others v. Russia, Eur. Ct. H.R. at
24 (2008); Glor v. Switzerland, 2009-111 Eur. Ct. H.R. 33, 57.

% Annex I shows my classification of all L.A. violations as Type A, B or C.

8 1t is impossible to cite the whole list, but to cite a few examples: See Khodorkovskiy v. Russia, Eur. Ct. H.R.
at 37 (2011); Shimovolos v. Russia, Eur. Ct. H.R. at 12 (2011); Catan and others v. Moldova and Russia,
2012-V Eur. Ct. H.R. at 52 (2012); Dimitrovi v. Bulgaria, App. No. 12655/09, q 53-55 (March 3, 2015),
http://hudoc.echr.coe.int/eng?i=001-152624; Baka v. Hungary, App. No. 20261/12, q 148-49, 156-57 (June
23, 2016),http://hudoc.echr.coe.int/eng?i=001-163113; Bayev and others v. Russia, App. Nos. 67667/09 and
2 others, q 65-83 (June 20, 2017), http://hudoc.echr.coe.int/eng?i=001-174422; Navalnyy v. Russia, App.
Nos. 29580/12 and 4 others, 4 124-26 (November 15, 2018), http://hudoc.echr.coe.int/eng?i=001-187605.
The reader is kindly invited to resort to Annex I for the full list.

% See Chart III above.
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growing number of Article 18 violations in the case law is another sign, proving that the

Court is recently much more active in the legitimate aim discussion.

The changing mien of the L.A.T. in the 2010s gets much more interesting when
one thinks that much of that decade is commonly referred as the “Age of Subsidiarity”.%
The term refers to a new era for the Court in which it tends to limit itself to reviewing
whether the issue has been properly handled by the domestic decision-makers in
compliance with the principles already set out by the Court (process based review), rather
than carrying out an individual assessment of the issue itself (substance based review).®’
The new deferent approach in favour of the national decision-makers should prima facie
mean an even less judicial scrutiny on the L.A.T., because one of the main reasons of the
relative lack of strictness of this test has always been the difficulty of fact-checking the

real intention of the governments,®

as it requires the Court to actively engage with
circumstantial evidence,®® indicators showing deceitfulness on the governments’ part®
and such. Thus, directly confronting the governments as to their real intentions hardly
seems fitting to this new era. President Spano, the proclaimer of the “Age of Subsidiarity”,
does not seem to agree with this. In an article presenting his take on the process based

review, he wrote:”!

Looking to the future, it is interesting to ponder whether the Court’s
traditional approach of applying a very formal and rational
relations-type analysis to a Government’s invoked legitimate aim,
thereby leaving all the legwork of the necessity assessment to the test
of proportionality, needs some reformulation: in other words,
whether the Court should engage in a methodological shift towards a

more strict, evidentiary-based assessment of invoked legitimate aims

There is no doubt that an evidence-based assessment would improve the strictness of the
L.A.T. . But as indicated above, it is hard to understand how it would fit in the general
trend of the process based review, which can be characterized by the Court’s deference
from engaging in an individual assessment of the evidence at hand and instead focusing

on the domestic decision-makers” handling of the issue. Interestingly enough, whether it

% Spano, Universality or Diversality, supra note 5, at 491. Robert Spano, Universality or Diversity of Human Rights?
Strasbourg in the Age of Subsidiarity, 14 Hum. Rts. L. Rev. 487, 491 (2014).

87 Id. at 480.

% See also Tsampi, supra note 81, at 140.

% See Tanase v. Moldova, 2010-I1I Eur. Ct. H.R. 361, 409; Tkachevy v. Russia, Eur. Ct. H.R (2012).

% See Makhmudov v. Russia, Eur. Ct. H.R. at 14 (2007).

°! Spano, The Future of . . . , supra note 5, at 488 (fn. 61).
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fits or not, we do observe “a methodological shift towards a more strict, evidentiary-based

assessment of invoked legitimate aims”,”* as shown above.

However, the next section questions whether this confusing shift is directed

against all states or it is concentrated only on certain states.

2. ASELECTIVE STRICTNESS?

Since the first L.A. violation in 1986,%3 the Court found an L.A. violation in at least one
case against at least twenty-eight different Member States. As far as my study goes, the
states that breached the legitimate aim condition the most are Russia with twenty-five
violations and Azerbaijan with nineteen violations. Bulgaria was found in violation of
that condition in twelve cases. Poland and Turkey follow them by five violations each.
Hungary violated this requirement four times. Then come Armenia, Croatia, France, Italy,
Moldova, Romania, Slovakia and Ukraine, each with three violations. The United Kingdom,
the Netherlands and Germany have two violations each. Eleven Member States violated
the L.A. requirement once: Sweden, Cyprus, Greece, Austria, Malta, Georgia, Switzerland,

Slovenia, Serbia, Macedonia and Andorra.**
Table I shows the number of L.A. violations decided against each member state, as

well as the regions they are in and the year the judgments were decided (divided as “prior
or after 2010”).”

2 Id.

» See Bozano v.  France, App No.  9990/82, 59-60 Eur. ~Comm’n HR. Dec. Rep. (1986)
https://hudoc.echr.coe.int/eng?i=001-57448.

* All numbers can be verified by resorting to Annex L.

% Violations decided in 2010 are in the “after 2010” group.
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. L.A. Violations | L.A. Violations
Region?® Member States®’ (before 2010) | (after 2010) Total
Sweden 1 1
Northern Europe | The UK 1 1 2
(Total 2 1 3
Austria 1 1
France 3 3
Germany 1 1 2
Western Europe Switzerland 1 1
The Netherlands | 2 2
|Total '8 1 9 |
Andorra 1 1
Croatia 3 3
Greece 1 1
Italy 1 2 3
Southern Europe | Malta 1 1
North Macedonia 1 1
Serbia 1 1
Slovenia 1 1
|Total 4 |8 12 |
Armenia 3 3
Azerbaijan 19 19
Bulgaria 4 8 12
Cyprus 1 1
Georgia 1 1
Hungary 1 3 4
Eastern Europe iioldosa 2 1 3
Poland 3 2 5
Romania 3 3
Russia 8 17 25
Slovakia 1 2
Turkey 2
Ukraine 3 3

Table I: Dispersion of the L.A. violations over Time, Member States and Regions.

% The Regions section is largely based on the grouping made by the United Nations Statistics Division,
https://unstats.un.org/unsd/methodology/ma49/ (last accessed on 28.10.2020). The only difference is that
while Armenia, Azerbaijan, Cyprus, Georgia and Turkey are classified as Western Asia on that data, they are
included in Eastern Europe in this list since they are commonly considered Eastern European in the Council
of Europe sphere.

°7 Only the states against which the Court found a L.A. violation at least once.
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The most significant data Table I provides us are the following:

+ While the number of L.A. violations has dropped in Northern and Western Europe,
it has increased in Southern and Eastern Europe. Especially in Eastern Europe, the

increase is remarkable.’®

« After 2010, only two legitimate aim violations were decided against Northern and
Western European States, while this number is eight for Southern and sixty-one for

Eastern European States.

« After 2010, eight new states were added to the L.A. violations list from Southern and

Eastern Europe, while there is no new addition in Northern and Western Europe.

* Most increases are against Azerbaijan (zero to nineteen) and against Russia (eight

to seventeen).

These are interesting findings, especially the remarkable difference between Northern
and Western Europe, and Southern and Eastern Europe. However, a careful reader might
respond by indicating that the evident increase might simply be the result of the recent
increase of overall number of the Southern and Eastern European cases before Strasbourg.
In other words, the L.A. violation numbers may only be high because the total number of
judgments decided against those states are high. This is an important objection, and needs
to be addressed.

In order to do so, Table II illustrates the proportion of L.A. violations to total

number of judgments delivered against all Member States of each region.

Northern Europe
Western Europe
Southern Europe®

Eastern Europe

Table II: Ratio of L.A. violations/All judgments before and after 2010, by region.

% It is not to be forgotten that most Southern and Eastern European States are new members to the Court’s
jurisdiction. But the effect of this should not be overestimated. Until 2002, which is the year that almost all
Eastern European States (apart from Montenegro and Serbia, which in total have one violation against) were
now covered by the Court’s jurisdiction, there were only a total of five legitimate aim violations decided by
the Court anyway.

% The numeral deviation in respect to Southern Europe is most probably due to vast bulk of cases in the "90s
against Italy concerning the right to trial within reasonable time. When Italy is neglected in the calculation,
the ratios are 0,0021 and 0,0052, before and after 2010 respectively.
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Table 11 provides us with some important data as well. Accordingly,

« Before 2010, the ratios were relatively close for all regions. After 2010, there were
significant differences as Eastern European States were remarkably more likely to

be found in violation of the L.A. condition.

« Internal analyses of each region confirm that the Court is significantly stricter
against Southern and especially Eastern European States after 2010. The ratio has
dropped by about 28% for Northern European; and about 73% for Western
European States after 2010. The same ratio increased by about 250% for Southern

European'® and by 375% for Eastern European States.

« Overall, after 2010, Eastern European Member States have been found in violation
of the L.A. condition about eleven times more than Western European; eight times
more than Northern European; and 2.5 times more than Southern European States.
In addition to that, internally, the frequency of the L.A. violations against Eastern
European States after 2010 has almost quadrupled in comparison to the same

frequency before 2010.

In sum, the overall ratio of legitimate aim violations has increased significantly in the last
ten years. This increase suggests a stricter approach on the part of the Court. That being
so, the increase in strictness is, as above data show, selective, i.e. it covers the jurisprudence

against some states, and not the others.

The L.A.T. case law under Article 5 confirms this point from a qualitative aspect.
As already remarked, Article 5 case law, especially when it involves the question whether
the detention at hand was arbitrary or not, by its nature, requires a substantive, in concreto
assessment. Almost all, if not all legitimate aim violations found under Article 5, therefore,
include an in concreto assessment and thereby indicate a stricter approach by the Court. In
the Merabishvili case, the Court made a list of the cases showing that “a deprivation of
liberty was chiefly meant for an ulterior purpose”.!® When one examines the Court’s

list, an interesting fact stands out: except for one case, which was decided about thirty-

1% When calibrated in accordance with fn 99.

19 Merabishvili v. Georgia, App. No. 72508/13, 4301 (November 18, 2017), http://hudoc.echr.coe.int/eng
?7i=001-178753. While the wording suggests otherwise, this list was not a complete list of such cases up until
then. It lacks the case of Giorgi Nikolaishvili v. Georgia, Eur. Ct. H.R. at 15 (2009), in which the Court found
that the applicant’s arrest “served to acquire additional leverage over the unrelated criminal proceedings”
and the case of Khodorkovskiy v. Russia, supra note 78, para. 142 where the Court found “albeit formally
[the applicant] was apprehended as a witness . . . the investigator’s real intent was to charge the applicant
as a defendant and, thus, to change the venue of the eventual detention proceedings to a more convenient

”

one .
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five years ago,'%% all cases in the list were decided against four Eastern European States,

namely Azerbaijan, Russia, Armenia and Ukraine.'%®

These findings clearly show that while there is an observable change in the
Court’s case law towards a stricter and in concreto judicial scrutiny in terms of the L.A.T.,
this change is directed towards certain, mostly Eastern European States. Significantly,
this finding corresponds to the general trend of weakening democracies in Southern and

104

Eastern Europe, as reports indicate,'** as has been noted by the high-level officers of the

Council of Europe,!®® and as literature shows.1%

The findings of this article thus provide output supporting the argument that the
Court indeed seems to adopt a more heterogeneous approach towards Member States. In
that sense, it acknowledges its subsidiary position against Convention-respecting, mostly
Northern and Western European States; and adopts a more intrusive, suspicious
approach towards suffering democracies in Southern and Eastern Europe.'®” And that
approach against Eastern European States does not present itself only in the Article 18

jurisprudence; it extends to the legitimate aim assessment as well.

CONCLUSION

This article argued several points. First, it aimed to show that the L.A.T. is not a dormant
test as it has often been suggested, and as the figures show, it has more teeth than ever,
in particular in recent times. In fact, within the scope of this study, 111 legitimate aim
violation decisions were found in the body of case law. Moreover, about two thirds of all

legitimate aim violations were decided in the last ten years.

192 See Bozano v. France, App No. 9990/82, 59-60 Eur. Comm'n H.R. Dec. Rep. (1986),https://hudoc.echr
.coe.int/eng?i=001-57448.

19 Merabishvili v. Georgia, supra note 101, para. 301.

1% See, Freedom House, Nations in Transit: Dropping the Democratic Facade, 2020, https://freedomhouse.
org/sites/default/files/2020-04/05062020_FH_NIT2020_vfinal.pdf (last accessed on 28.10.2020), See also,
European Intelligence Unit, Democracy Index 2019, https://www.eiu.com/topic/democracy-index (last
accessed on 28.10.2020).

15 Eur, Consult. Ass., Piotr A. Switalski, Democracy on the Precipice, at 14 (2011-2012) https://rm.coe.int/
CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=090000168046ebob.

196 ATTiLA AGH, DECLINING DEMOCRACY IN EAST-CENTRAL EUROPE: THE D1vIDE IN THE EU AND EMERGING HARD PoPULISM
(2019). Vedran DZihié, Grey Zones Between Democracy and Authoritarianism: Rethinking the Current State of
Democracy in Eastern and South-Eastern Europe, in PROBLEMS OF REPRESENTATIVE DEMOCRACY IN EUROPE 21, 23-
25 (Jan Marinus Wiersma, Ernst Stetter & Sebastian Schublach eds., 2014). Licia Cianetti et al., Rethinking
“Democratic Backsliding” in Central and Eastern Europe - Looking Beyond Hungary and Poland, 34 EAsT EUR. PoL. 243
(2018).

197 Caly, supra note 8, at 275.
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Second, while the recent “procedural turn” of the Court essentially means less
substantive judicial scrutiny, the L.A.T. has undergone a shift towards a more
evidence-based in concreto assessment and the Court accordingly seems to apply a
stricter judicial review under the L.A.T. . The grounds that the Court relied on when
finding a breach of the legitimate aim condition are gradually changing from in abstracto
assessments of the invoked aims’ justificatory capacities for the measure in question
towards an in concreto examination based on the factual circumstances surrounding the
case. Thus, it now engages “in a methodological shift towards a more strict,
evidentiary-based assessment of invoked legitimate aims”, as the current President of
the Court once conceived.!® This shift means an increased intensity of judicial review

under the legitimate aim inquiry.

Third, this increased intensity is obviously selective. ~While the ratio of
legitimate aim violations to all violations for each region was similar before 2010, there
are significant differences between Northern and Western States, and Southern and
Eastern States after 2010. In fact, for Eastern European States, this ratio is about ten
times higher than Northern and Western European States. More importantly, while the
legitimate aim frequency (“legitimate aim violations/all violations” decided against all
Member States of the region) decreased significantly for Northern and Western
European States after 2010; it increased significantly for Southern and Eastern European
States. These findings show that the increasing intensity of scrutiny in terms of the
L.A.T. is not applied to all states, but seems rather concentrated on certain Southern and

Eastern European States.

Furthermore, These results fit perfectly with the recent scholarship arguing that
the Court’s recent case law exhibits two distinct approaches against different states.
Stiansen and Voeten found that, after 2010, the Court has become less inclined to find
violations against the ‘consolidated democracies’ that were publicly critical of the Court,
while the same cannot be said for the other publicly critical states that are not
consolidated democracies.'® Madsen showed that margin of appreciation requests
coming from certain Western European States are more likely to be accepted by the
Court compared to same requests coming from certain Eastern European States.''® Cali
argued that the Court now has a multi-faceted jurisprudence, allowing more
interpretational room for right-respecting states while developing a bad faith
jurisprudence for those states that are disrespectful towards the convention values. The

domestic bodies in the former states, which are mostly the Western European founders,

198 Spano, The Future of . . ., supra note 5, at fn. 61.
199 See Stiansen & Voaten, supra note 8, at 780.
119 See Madsen, supra note 8, at 219.
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now enjoy a broader margin of appreciation and the Court limits itself to reviewing the
procedural justice in their decision-making process.!*! On the other hand, for the “bad
faith interpreters”, which are mostly comprised of the semi-authoritarian Eastern
European States’ domestic bodies who “flout the well-established Convention standards,
not merely by error . . . but with suspect grounds of intentionality and lack of respect for

the overall Convention acquis”,'?

it formed a bad faith jurisprudence by developing a
broader read of Article 18.1* My findings substantially concur with this argument and
add that the Court’s differentiated judicial strictness against the latter states is not
limited to the Article 18 case law, but extends to the legitimate aim inquiry as well. At
one point of her study, Cali states that the Court’s jurisprudence now “ranges from the
quality-based deference approach, to standard case law interpretations, to findings of
bad faith violations.”*'* My study therefore proposes a minor tweak to that statement,

because “standard case law interpretations” seem not that (emphasis added) standard

recently, either.

ANNEX 1
; udgment 1ot
Case Name First Judg Paragraph| Article Violation
App. No | Date Type
Bozano v. France 9990/82 18.12.1986 59-60 5 C
Darby v. Sweden 11581/85 | 23.10.1990 33-34 14(P1/1) | A
Van Raalte v. the
20060/92 | 21.02.1997 43-44 14(P1/1) | B
Netherlands / (P1/1)
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ABSTRACT

The article examines the emergence, development and current legal regulation of the sale and
purchase agreement and reveals the place of sale of quotas for greenhouse gas emissions in the
system of civil contracts. The character of the sale of emission of quotas between states is
considered, as well as the legal nature of the quota sale (in carbon units) contract in the
framework of national jurisdictions. The authors conclude that the term “quota” means a
quantitative limitation of greenhouse gas (G.H.G.) emissions, which should be understood as
gaseous waste (G.W.), which has not received clear regulation in the national (Russian) law.
Recognition of G.W. as a kind of industrial waste will make it possible to better understand and
explain its legal nature, and directly the alienation of a certain amount (quota) of G.W. within the
framework of civil legislation is the conclusion of a contract of sale of property rights belonging
to the owner of G.W. to another business entity for a fee and for a certain period.
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SALE OF QUOTAS FOR GREENHOUSE GAS EMISSIONS

INTRODUCTION

Civil law is one of the most important branches of law in the modern world. After
thousands of years of history, modern civil law can boast of various contractual patterns,
both strong enough to be tested by time and weak enough to vanish without leaving
trace. In the current system of civil contracts, the sale and purchase contract occupies a
special place. Having emerged in the early stages of the state - and thus of the legal
system, it has undergone a long evolution, during which it showed its viability, entering
the civil codes of all modern states of the world. Of course, throughout all historical eras,
there can be no question of any single legal regulation of sale and purchase, but at the
moment the general trend in most developed countries shows a gradual understanding
that globalisation and digitalisation of public life cannot but contact the scope of

contract law.

Another question is how the state and society should respond to these challenges.

There can hardly be a universal answer to this question.

In our opinion, the answer is necessarily linked to national legal traditions, the
level of economic development, cultural and religious characteristics of certain countries
- and sometimes the very historical course of development of a particular state and of
its legal system. In this sense, Russia and other former Soviet republics are of particular
interest due to a unique model of economic reforms associated with the transition from a
planned economy to a market economy, which entails “catch-up development” on many
issues, including contract law. At the same time, it seems that the law, despite its natural
conservatism, should not always only react to emerging social relations which require
some regulation. The predictive function of law expects the study and forecast of the
development in various spheres of public relations, and it requires an early legal impact
on them, this is in the interests of the state and society. One of such promising areas of the
legal institution of sale and purchase is the trading of quotas for greenhouse gas emissions,
which has officially been recognised by the United Nations [hereinafter U.N.] Framework
Convention on Climate Change 1992 with the Kyoto Protocol (1997). This was the first
time that the UN has ever proposed a non-standard approach to solving the problems
associated with climate change and with the increasing of average annual temperatures.
The authors of the Kyoto Protocol assumed that the countries produced different amounts
of greenhouse gases which are harmful to the atmosphere and climate, and therefore, they
could sell part of such quotas to other countries, thereby reducing the total amount of

emissions on a global scale.
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This trend was followed by the 2015 Paris Climate Agreement. But even though emission
trading has been in practice for many years, this instrument has not yet fully been
implemented. At the same time, another question is how the emission quota of a certain
state should be differentiated according to national territories and industrial zones. In
case this issue is solved positively, amendments should be made to the national civil
legislation to regulate this new type of sale and purchase contract. However, it remains
unclear what is the subject of this agreement, since the emission of quotas still needs to

be recognised as an asset, commodity or property interest.

Therefore, the purpose of our research is to prove that trading in quotas is a new
level of development of the sales contract, which requires a change in doctrinal ideas about
this contract, as well as the theoretical development of its types, subjects, terms of the

contract and several other issues.

Given this, the first Part of our article will try to identify the historical features
of the origin and development of the sale and purchase contract; the second Part will be
devoted to the modern classification of types of sale and purchase; in the third Part of this
article, we will explore the impact of the 2015 Paris Climate Agreement on tackling climate
change. Finally, in the fourth Part of the article, we study the civil law specifics and the
legal nature of emissions trading and formulate certain proposals for improving national

civil law.

1. THE HISTORY OF THE DEVELOPMENT OF THE SALE AND
PURCHASE CONTRACT IN THE WORLD AND IN RUSSIA

The history of the sale and purchase contract dates back to centuries ago. Having arisen
after the barter and torts agreement, the sale and purchase contract owes its emergence
to goods-money relations. We find references to buying and selling in the very early legal

documents.

The analysis of the Old and New Testaments shows how the economic issues were
regulated in biblical history. Matters of ownership, as well as the transfer of property
rights through purchase and sale, are no exception. As early as the Pentateuch of Moses
mentioned or, in some cases, described in detail transactions with real estate, the purchase

and sale of land plots. Most importantly, the Torah laid down the foundations of both

43



SALE OF QUOTAS FOR GREENHOUSE GAS EMISSIONS

the Old Testament and the New Testament views on the source of property rights and, in

particular, of private ownership of land.!

A more detailed description of the property sale and purchase can be found in the
Code of Hammurabi, as well as other legal acts of Egypt and Mesopotamia, which require
the obligatory presence of witnesses, a written form, a clear indication of the subject of
the contract, and oaths as prerequisites for their validity, etc. With the development of
trade and the rise of individual cities, during the period of antiquity, this agreement was
further detailed in the legal acts of Ancient Greece, and, especially, in those of the Ancient

Rome.

It is in Roman law that the original contractual patterns (including sale and
purchase) acquired the traits that are familiar to us. Among them: the differentiation
between real and consensual contracts (purchase and sale were attributed to the latter)
and the definition of a sale and purchase contract as an obligation of one party (seller) to
transfer an asset (goods) to the other party (buyer), with the imposition of an obligation
on the buyer to pay a certain amount of money for it. The subject of the contract could
be anything belonging to the seller and was not withdrawn from the Roman civilian

turnover.

A special feature of Roman law (which had not been seen before) is the emergence
of the possibility of concluding a sale and purchase contract on a suspensive condition
(about a thing that the seller does not own at the moment, for example, the sale of a future
crop), and as early as the price was recognised as a significant condition of the contract.
According to several researchers, the sale of intangible goods (including the right of claim)

corresponds to the specified construction proposed by Roman law.?

After the fall of the Roman Empire, subsistence farming prevailed in medieval
Europe, and the sale and purchase contract lost its former relevance. However, with the
development of crafts and cities, there was a gradual revival of Roman law and its
contractual patterns. That trend resulted in the adoption of Napoleon’s Civil Code of
1804 and the German Civil Code of 1896, which contained the provisions on buying and

selling that are familiar to us today.

In Russia, in the first legal documents (Russkaya Pravda, dating back to the

eleventh century), various types of sale and purchase are mentioned, including the sale

! Sergey V. Lukin, The Bible on Land Ownership, Sale and Purchase and Land Valuation, PRoBs. oF Mob. ECoN., 2004.

? Boris D. Zavidov, McTopus pasBUTHs JIOTOBOpa KyNIMU-TPOfIaky TOBAapoB B PUMCKOM YacTHOM MpaBe,
B IpaBe [IOPEBOJIIOLMOHHOIO Tiepruofia M BpemeHa Corosa CCP (KOMMeHTapuii 3aKOHOIATENbCTBA B
cornocTasnenun ¢ Hopmamu 'K P® [The History of the Development of the Sale and Purchase Contract in Roman
Private Law, in the Law of the Pre-revolutionary Period and the Times of the USSR], 82-84, 2019, KoHcynbranT ITmoc
[ConsuLTanT pLUS] (last visited Jul. 24, 2021); OLeG A. Kubinov, PumMckoe ripaBo [RoMaN Law] 182-85 (2013).
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of enslaved people, for which the presence of witnesses was considered necessary. Since
the fifteenth century, the purchase and sale of real estate acquired a mandatory written

form.3

The Cathedral Code of 1649 reproduced many previously existing rules on
purchasing and selling and established several restrictions on the Church’s rights to sell
land. The sale of real estates, livestocks, fisheries, grains and other products, beavers,
and handicrafts (pots, iron products, fabrics, etc.) was getting more common. However,
the Russian purchase and sale contract acquired the classic modern features of an
obligation characterised by a mutual, compensated, consensual nature after the end of
Peter the Great’s reign, in 1727. Notarization of a pro-real estate transaction appears
only in 1886.In Russian jurisprudence of the nineteenth century, the understanding of
the legal nature of sale and purchase differed: some authors (D.I. Meyer) considered the
sale and purchase as a bilateral agreement;> others (K.P. Pobedonostsev) called the sale
and purchase an action when one party transfers another thing to the other for a certain
price, rather than a contract.® At the same time, the Code of Laws of the Russian Empire
(1832) does not mention purchasing and selling in general but mentions selling and
buying separately.” However, it was in this legal document that all the modern elements
of this contract were designated, including the consent of the parties (and the
requirements for them), the form of the agreement, types of agreement (movable and
immovable things, sale of shares in a common property), the essential clauses of the
contract.®It was noted that the contract object could only be a thing that was not limited
in circulation. Moreover, if the purchase and sale were applied to movable things, then
the sale of real estate couldn’t be considered a type of contract, but only as a way of
acquiring property rights.” Along with the sale of movable and immovable things, in the
nineteenth century the auction sale of certain types of property (goods) was seen as a
definite type of a deal, while the likelihood of a sale was limited to tangible things. The
rules of sale and purchase did not apply to property rights.!® The pre-sale (preliminary

* Vladimir A. Slyshchenkov, Purchase and Sale as an Obligation in the Light of the History and Philosophy of Civil Law,
12 Proc. INsT. STATE & L. RAS, 2017 No.5, at 58, 61.

* Slyshchenkov, supra, at 63, 65-7.

® DMITRY I. MEYER, Pycckoe rpaaaHckoe mpaBo. B 2 yacTsax. 4acTh 2 [Russian CIVIL LAW. IN 2 PARTS. PART 2]
575 (1997).

® KONSTANTIN P. POBEDONOSTSEV, Kypc rpaxmaHckoro mpaBa. YacTh TpeThs: LIOTOBOPHI U 06A3aTeNbCTBA
[CoursE OF cIviL LAwW. PART 3: CONTRACTS AND OBLIGATIONS] 300-30 (CunomanbHast Turnorpadus [Synodal
Printing House] 1896).

7 Georgy T. Slanov & Marina B. Tsalikova, Evolution of the “Purchase and Sale Agreement”, 1 INT’L STUDENT ScI.
BuLL. 28 (2015).

8 Elena V. Pechurina, Purchase and Sale Agreement: History and Modernity, DoN’s YoUNG EXPLORER, 2021, No.1, at
90, 91.

° Elena V. Mishina, The Apprenticeships About the Sale Contract in Soviet and Modern Civil Science, BuLL. ST.
PETERSBURG UNIV. MINISTRY INTERNAL AFF. Russ., 2008, No.2, at 140.

19's,A. Nikishina, The History of the Development of the Sale and Purchase Agreement in the Law of the Pre-revolutionary
Period, SoclETY AND PEOPLE, 2010, No.1, at 39, 40-1.
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contract) and delivery of goods (i.e., transfer of property in the future) got closely
related to the sale and purchase contract.!! During the period of the U.S.S.R., with the
abolition of private property and the nationalisation of the economy, the scope of the
sale and purchase contract narrowed. However, it is precisely the Soviet law to which we
owe the energy supply contracts, public supply of goods and contracting (supply of

agricultural products).

Therefore, the development of the sale and purchase contract went through both
the improvement of the legal technique of securing its provisions and the refinement of
its subject matter, subjects, conditions, etc. Some types of sale and purchase disappeared
(sale of slaves), while others, on the contrary, were created (energy supply, contracting).
However, a radical quantitative and qualitative growth of fundamentally new types of sales
and purchases occurred only in the late twentieth century is due to the information or

“digital revolution”, which will be discussed further in the next section of this article.

2. TYPES OF PURCHASE AND SALE AGREEMENTS IN MODERN CIVIL
LAW

The issue of classifying contracts, including sale and purchase contracts, is significant in
the theory of contract law. The theoretical substantiation of the classification backs up
a clear system of types and subspecies of contracts in civil legislation codification acts,
allowing better resolution of specific issues arising in law enforcement practice.'? Thanks
to the classification, we can identify the similarities and differences between certain types
of sale and purchase contracts, which allows us to predict the further development of the

contract system, identify potential challenges and eliminate them.

Currently, under the Russian legal system, sale and purchase contracts are
subdivided into contracts for the sale of a thing and property rights; commercial and
non-commercial; wholesale and retail; the sale of movable and immovable things.
Among the varieties of purchase and sale, the Civil Code of Russia differentiates between
contracts for retail sale and purchase, supply of goods, supply of goods for public needs,
contracting, energy supply, sale of real estate and sale of an enterprise. In other

countries, such lists of types of sales and purchases may vary. The French Civil Code does

! Julia G. Serova, Institute of Sales in Russian Law of the 18th-19th centuries 9 (2007) (unpublished thesis,
Lobachevsky Nizhny Novgorod State University); Yulia Valerevna Repnikova, Preliminary Contract (agreement
to sell) - the Method of Securing the Performance of Obligations?, 8 Just. & L. 47 (2019).

' Hong Ch. L., Sale and Purchase Contract Under the Laws of Russia and Vietnam 54-55 (2000) (unpublished
thesis, St. Petersburg State University of Economics and Finance).
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not generally contain a comprehensive list of sale and purchase types, although on many
occasions it mentions the sale of real estate (including land), shares, food and fodder,

commercial complexes, retail sales, sale of properties at public auctions, etc...

The Civil Codes of Georgia, Germany and Turkmenistan are similar to the French
Code. In turn, the Civil Codes of Armenia, Belarus, Kazakhstan, Ukraine, and the Kyrgyz
Republic are built according to the Russian model, where they define different types of
sales and purchases. All these Codes feature a classic set of sale and purchase types, which
has not changed for several decades, although the law and society of these countries have

changed dramatically.

A similar trend can be observed in private international law. The U.N. Convention
of April 11, 1980 “On contracts for the international sale of goods” applies to contracts for
the sale of “common” goods between commercial enterprises located in different states.
However, this international convention does not reflect the peculiarities of the sale and
purchase generated by the “informatization” and digitalisation of the legal space, limiting

itself to the traditional understanding of the “product”.

Thus, the civil legislation of most countries qualifies a typical set of sale and
purchase types. And although they do not mean the literal coincidence of legal
regulation measures in this sphere of social relations, we can talk about making a
distinction between wholesale and retail sales; the sale of movable and immovable
things; establishing a list of objects of civil legal relations, withdrawn, or restricted in
circulation, etc. In addition, we can talk about particular rules governing the purchase
and sale of an enterprise,’> establishing the rules of both domestic and international
trade!? (especially when selling oil or other hydrocarbon raw materials - take-or-pay
settlement formula),’® peculiarities of the sale and purchase of natural resources (for
example, holding auctions to conclude a sale and purchase agreement for forest
plantations or the right to lease a forest plot in the Forest Code of the Russian
Federation). In relation to other natural resources, the same structure is established for
the sale of the right to use (lease) them (only land plots can transfer to private

ownership from the public one in Russia), mainly through tenders. An exception here is

 E.A. Malinovskaya, Elena N. Luneva, OCO6eHHOCTH KyIUTM-NIPOAAXH MPeAINPUATUS KaK UMYIIeCTBEHHOTO
komrutekca [Features of the Purchase and Sale of an Enterprise as a Property Complex], 10-3 MODERN SCIENCE 189-
191 (2019).

' P.A. Guseva On the Issue of Legal Regulation of Relations Arising from an International Sale and Purchase Agreement,
2 ACTUAL PROBLEMS OF JURISPRUDENCE 5-10 (2018); M.Ya. Babaev, Y c/10BUs I0TOBOpa MEX/IyHapOIHOMN KyTI/U-
nponaxy ToBapos [Terms of the Contract for the International Sale of Goods], 6 3akon n ITpaso [JusTICE AND Law]
82-84 (2019).

* V.A, Saushkin, D.D. Michurin, JoroBop «6epu uiu ninatu» B HehTerasoBoM CEKTOpe: HApyLIAKTCS JTU ITpaBa
6usneca? [Take-or-Pay in the Oil and Gas Sector: Are Business Rights Violated?] 45 Monomoit Yuensiit [Youne
RESEARCHER] 163 (2020).
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atmospheric air, the right to use which (for example, in terms of emissions of harmful
gases) is regulated by the administrative (public) order, through the establishment of

standards for emissions of harmful substances.

A more human treatment of animals can highlight the issues of registration and
sale of pets.!® Within the framework of the classical concepts of a sale and purchase
contract, judgments are made about the nature of the electricity purchase,!” blood and
its components,'’® human organs and tissues,’ future real estate?® and construction
objects in progress,?! business,?? property rights?® and parking spaces in an apartment
building as a new property.*

In the above examples, despite some specificity of the subject of sale and purchase,
“common” objects of civil rights are present, many of which (real estate) existed in the
days of Roman law, and the rest (electricity) have also long become “classics”.

Meanwhile, the twenty-first century has posed new problems to which the

scientific community is still searching for a reasonable and effective response. In recent

years, we have received a study on the issues of the purchase and sale contract of a game

18 M. Timofeeva, >XMBOTHBIe Kak O6BEKTHl IPakHAaHCKUX MPaB W MpefMeT JOToBopa KyIH-MPOofaXy
[Animals as Objects of Civil Rights and the Subject of a Sale and Purchase Agreement], in AxTyanbHble
po6IeMBI TIPABOTBOPUECTBA U MPABOIPUMEHUTENBHOM IeATENBHOCTH [ACTUAL PROBLEMS OF LAWMAKING
AND LAW ENFORCEMENT. MATERIALS OF THE SCIENTIFIC AND PRACTICAL CONFERENCE| 145-148(2010),
http://lib.lawinstitut.ru/ru/virtualexposition/newbooks/43-677679.pdf.

'YaYu. Zaharenkova, TloHAiTHe, CTOPOHBI, CONep)KaHWe, OTBETCTBEHHOCTh M TpeKpalleHue NOroBopa
SHEProCHaGXeHUsI Kak pasHOBUIHOCTY [[OTOBOpa Kyruiu-tipomaxu [Concept, Parties, Content, Responsibility
and Termination of an Energy Supply Agreement as a Variety of a Sales Agreement], in COOpPHUK Hay4HBIX CTATEN
T0 MaTepranam MexIyHapOIHON HAYYHO-TIPAKTIECKol KoHdpepeHuuu. B 11 uacTsax [ACTUAL PROBLEMS OF
EcoNnomics AND LAw. COLLECTION OF PAPERS OF THE INTERNATIONAL SCIENTIFIC AND PRACTICAL CONFERENCE IN II
pARTS), (B.M. Magomedova ed.) (Rostov-on-Don: Rostov Institute (branch) of the All-Russian State University
of Justice, 2020) 132-135, https://www.elibrary.ru/item.asp?id=43860446.

" AN. Zhigulskikh, KpoBb M ee KOMIIOHEHTBl Kak OBGBEKTHl KyIIU-TIPOfIaXU B HeACTBYOMEM
sakoHopatenbctBe [Blood and its Components as Objects of Sale and Purchase in the Current Legislation], 1
ApMUHUCTpaTUBHOE M MyHuLIMnIanbHoe [IpaBo [ADMINISTRATIVE AND MUNICIPAL LAw] 8-11 (2013).

19's.A. Mazulina, Ya.V. Emelkina, Article 120 of the Criminal Code of the Russian Federation: Efficiency and Development
Prospects. Can Human Organs and Tissues be Recognized as Objects of Civil Turnover?, 1 UNION CRIMINALISTS &
CRIMINOLOGISTS 139 (2021).

20 AX.Chagaeva, The Legal Nature of the Contract of Purchase and Sale the Future of Real Estate, 1 BULLETIN URAL INST.
Econ., Momr. & L. 81 (2018).

*! See Z.K. Kondratenko, R.R. Galiullin, [Tpo6riemsI Cyie6HOM MPaKTUKK MpU paCCMOTPEHUHU JieTl, CBS3aHHBIX
C rPaXImaHCKMM 060POTOM OGBEKTOB HE3ABEPIIEHHOrO CTPOUTENbCTBA [Problems of Judicial Practice when
Considering Cases Related to the Civil Circulation of Objects of Unfinished Construction], 7 IOpUCKOHCYNBT B
CTPOUTEIIbCTBE [LEGAL ADVISOR IN CONSTRUCTION] 44-49 (2018); A.A. Neznamova, Oco6eHHOCTHI Iorosopa
KYIUIM-TIPOfIaXK 06 beKTa He3aBepIIEHHOTO CTPOUTENbCTBA [Features of the Contract of Purchase and Sale of
an Object of Construction in Progress], 11 I0punudeckuit mup [LEGAL WORLD] 29-33 (2014).

?2 See V.V. Fayustova, [Ipo6ieMa MoKyTKu 1 npofiaxu 6usHeca [The Problem of Buying and Selling a Business], in
PROSPECTS FOR THE DEVELOPMENT OF ENTERPRISES IN THE CONTEXT OF AN INNOVATIVE ORIENTATION OF THE ECONOMY
PAPERS OF THE III INTERNATIONAL SCIENTIFIC AND PRACTICAL CONFERENCE (V.I Budina, A.N. Opekunova eds.) (Penza
State University, 2017) 144-148.

2 See E.K. Drapeko, Property Rights as an Object of the Purchase and Sale Agreement, in LEGAL SYSTEM AND CHALLENGES
OF MODERNITY. MATERIALS OF THE XIV INTERNATIONAL SCIENTIFIC CONFERENCE OF STUDENTS, POSTGRADUATES
AND YOUNG SCIENTISTS IN THE FRAMEWORK OF THE Il INTERNATIONAL LEGAL YouTH ForumM (Ufa: Bashkir State
University, 2017) 88-91.

** See Olga Grigorievna Lazarenkova, On the Dual Legal Regime of a New Real Estate Object, Parking Space and a Single
Problem in the Execution of Purchase and Sale Transactif®, 3 Notary, 2019, at 26.


http://lib.lawinstitut.ru/ru/virtualexposition/newbooks/43-677679.pdf
https://www.elibrary.ru/item.asp?id=43860446
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account® (or, in general, any other transactions for the purchase of game content on the
Internet),?® information and technology,?” sale of “beautiful” subscribers’ telephone

8 cryptocurrencies,” domain names,*® purchase and sales of a ready-made

numbers,?
business on the Internet (and online stores),*! sale and purchase of mobile applications
on the Internet by smartphone users,* digital rights or digital civil rights objects,* etc...
The terms “e-commerce” and “mobile commerce” are spreading,* and the likelihood of
using robots when concluding contracts are being discussed.*® Historical bans on human

trafficking persist,®® sale of state awards (orders, medals),’” drug sale®® and sale of

% See 1.N. Merkulenko, Game Account Sale and Purchase Agreement, in LXIII INTERNATIONAL SCIENTIFIC READINGS (IN
MEMORY OF A.A. BOCHVAR): COLLECTION OF PAPERS OF THE INTERNATIONAL SCIENTIFIC AND PRACTICAL CONFERENCE
(Moscow: LLC «European Fund for Innovative Development», 2020) 30-32.

% See VK. Kalmyk, IIpo6nembl kBanmudpukanuu CHesoK MO NPUOBPETEHUIO WIrpoBOrO KOHTEHTa
HECOBEPIIEHHOIETHUMU B ceTu VIHTepHeT [Problems of Qualifying Transactions for the Acquisition of Gaming
Content by Minors on the Internet], 8 Borpocsl Poccutickoit FOctuimu [Issues oF Russian JusTIcE] 165-176
(2020).

%7 See V.V. Braun, udopmauus u TeXHONOTMH Kak 06beKT Kyrnu-iponaxu [Information and Technology as an
Object of Purchase and Sale], 21 Hayka u coBpeMeHHOCTb [SCIENCE AND MODERNITY] 198-201 (2013).

%8 See P.Yu. Kostin, AGOHEHTCKUII HOMep U ero 060pOT: BOMPOCH IPaXkIAHCKO-TIPaBOBOMN KBamudpUKaum
[Subscriber Number and its Turnover: Issues of Civil Legal Qualifications], 5 AKTyabHBIe TPOGIIEMBI POCCHIACKOTO
npaBa [AcTUAL IssUES oF Russians Law] 788-793 (2014).

9 See G.A. Petrosyan, Legal Regulation of the Cryptocurrency Purchase and Sale Agreement, in CONSTITUTIONAL
DEVELOPMENT OF MODERN RussiA: PROBLEMS, PATTERNS, PROSPECTS. MATERIALS OF THE ALL-RUSSIAN SCIENTIFIC
ConrereNcE (Rostov-on-Don: Individual entrepreneur S.V. Bespamyatnov, 2020) 150-154.

%0 See V.V. Kostenko, Russian practice of domain name evaluation, 11-4 INTELLECTUAL PROPERTY EXCHANGE 24-30
(2012).

*! See A.V. Samigulina, Oco6eHHOCTM KyTIM-TIPONaXky TOTOBOTO GU3HECA M HOPMATUBHOTO PEryTUPOBAHHS
KYTUTA-TIPOAaXH TPENNpUsTUs B chepe KOMITbIOTEPHON CETU MHTEPHET. UHTEepHET-MarasuH - 06beKT
KyIUTU-TIpofiaxy [Features of the Sale and Purchase of a Ready-made Business on the Internet. Online Store - an
Object of Purchase and Sale], in TIpo6meMbl 1 IEPCTIEKTUBBI PA3BUTHS HAYK IPaKIaHCKO-TIPABOBOTO LKA,
C60pHUK MaTeprasioB Hay YHO-TTPAKTUUECKOM KOH(epeHIy Kadepbl rPakIaHCKOro npasa [PROBLEMS AND
PROSPECTS FOR THE DEVELOPMENT OF CIVIL LAW CYCLE SCIENCES. COLLECTION OF MATERIALS OF THE SCIENTIFIC-
PRACTICAL CONFERENCE OF THE DEPARTMENT OF CrviL LAw] (Lyubertsy: Russian Customs Academy, 2014) 44-47.

** Nadezhda Kuznetsova, The Features of Mobile Application Purchase, 2 ELECTRONIC SUPPLEMENT TO THE J. RUSSIAN
L. 73 (2018).

°0.S. Grin, Legally Binding Relationships with Regard to Digital Objects of Civil Rights, 10 Lex Russica 21 (2020).
On the sale of digital financial assets, see also FEDERAL'NYI ZakON RF, O TSIFROVYKH FINANSOVYKH AKTIVAH,
TsIFROVOI VALUTE 1 0 VNESENII IZMENENTY V OTDEL'NYE ZAKONODATEL'NYE AKTY Rossiiskol FEDERATSII [FEDERAL
Law ON DiciTAL FINANCIAL ASSETS, DIGITAL CURRENCY AND ON AMENDMENTS TO CERTAIN LEGISLATIVE ACTS OF
THE RUSSIAN FEDERATION], SOBRANIE ZAKONODATEL'STVA, Rossuskor FEDERATsSH [Sz RF] [RUSSIAN FEDERATION
COLLECTION OF LEGISLATION], 2021, No. 21, item 3495.

* See D.A. Turicyn, [loroBop KymIU-TIpONaXy B yCTIOBUSX IUQPOBU3ALMM JIOTOBOPHOrO TMpaBa
[Sale and Purchase Contract in the Context of Digitalization of Contract Law], 12 TymaHuUTapHbIe,
COLMANIBHO-9KOHOMMYECKHE U 00LIeCTBeHHble HayKU [HUMANITIES, SOCI0-ECONOMIC AND SOCIAL SCIENCES]
309-312 (2019).

% VX Shaydullina, Transformation of contract law in the conditions of digital economy, 9 BALTIC HUMANITARIAN J. 390
(2020).

3 See A.V. Serebrennikova, A.V. Staroverov, Socio-criminological and legal nature of human trafficking, 1-1 BULLETIN
OF THE STATE UNIVERSITY DUBNA, SERIES: SCIENCE ABOUT MAN AND SOCIETY 24-32 (2020).

%7 See S.V. Shashuro, On criminal liability for the acquisition or sale of state awards of the USSR and the RSFSR, 2 BULLETIN
OF THE BELGOROD LAW INSTITUTE OF THE MINISTRY OF INTERNAL AFFAIRS IN Russia 17-24 (2021).

%% See M.V, Borisenko, A.M. Kalyak, Analysis of the situation of drug consumption, drug trafficking and the fight against
their illicit trafficking at the present time, 4 Interactive Science 170-172 (2017).
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weapons (with the establishment of special rules in international law) are not
permitted.’® Foreign trade transactions related to the import and disposal of hazardous
waste from one state on the territory of another requires a separate study.®® A brief
review above shows that at the moment in Russian civil law - though not only in Russia,
there is a growing number of “non-standard” sale and purchase contracts that are not
known to the former legal order. Accordingly, we can classify all existing sale and
purchase contracts into four groups: classic types, which have not changed much since
the time of Roman law; post-classical, included in the Civil Code of Russia and many
other countries of the world; post-classical, not included in the Civil Code, but generally
falling within its frames; informational, not fully reflected in civil legislation, requiring
further study. This circumstance requires a revision of the contract law concept,
including a change in attitudes about the types of sale and purchase, the very action for
agreeing, its parties and conditions, for which the Russian legislator is not yet ready. A
particular case within this trend is the emerging need for the legal regulation of

greenhouse gas trade, which can be both international and domestic in nature.

It should be noted that in the development of modern contract law, in
connection with the introduction of more and more new objects into circulation, the
legal thought of European scientists and scientists of the United States [hereinafter
U.S.A.] is ahead of the Russian one. The same can be said about the inclusion of
environmental requirements in the legislation of the Member States of the European
Union and in the U.S.A., whereas in Russia the inclusion of environmental requirements
in legislation is fragmentary.*’ Nevertheless, a number of scientists pointed out the
universal “untapped capacity of existing laws to increase the resilience of
socio-ecological systems”.*? Too many actors with divergent interests in this area hinder
the advancement of a large-scale reform to restructure legal systems with a focus on the
environmental safety of the whole world. As experts note: “There is little evidence that
the United States, the European Union, or other nations are prepared and willing at this
time to initiate that scale of reform”.*> 1t is proposed to combine the insights from
climate science and economics (“integrated assessment models”) to “estimate how

industrial and agricultural processes might be transformed to tackle global warming”.**

*® See A. Haruca, Topical Issues of International Legal Regulation of Arms Sales in the Modern World 8-9 (2011)
(unpublished thesis) (Institute of History, State and Law of the Academy of Sciences of Moldova).

0 See LYu. Zhilina, International trade in waste, 4 SOCIAL SCIENCES AND HUMANITIES, DOMESTIC AND FOREIGN
LITERATURE. SERIES 2: ECONOMICS ABSTRACT JOURNAL 42-47 (2018).

I T.Y. Khabrieva, Cylic Normative Arrays in Law, J. Russian L. No. 12, 2019 at 5, 12.

* Jason MacLean, Learning to Overcome Political Opposition to Transformative Environmental Law, 117 Proc. NAT’L
Acap. Sci. 8243 (2020).

** Ahjond Garmestani et al., Untapped Capacity for Resilience in Environmental Law, 116 Proc. NAT'L AcAp. Scl.
19899 (2019).

* Wei Peng et. al., Climate Policy Models Need to Get Real About People Here’s How, 594 NATURE 174 (2021).
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3. CLIMATE CHANGE AND THE ROLE OF THE PARIS CLIMATE
AGREEMENT IN THE EMERGENCE OF NEW FORMS AND METHODS
OF COMBATING GREENHOUSE GASES

The growth of industrial production and emissions of harmful substances in the
twentieth century had a significant impact, both on the condition of nature (waters,
lands, forests, etc.), and on the state of the climate. The main reason for these changes is
traditionally associated with the increase in greenhouse gases in the Earth’s atmosphere,
which entails a growth in average annual temperatures, melting glaciers and a rise in the
level of the Oceans. In turn, these changes are driving an increase in climate refugees,*
desertification, floods, forest fires, and a reduction in permafrost areas in the Arctic
north.*® Two strategies were then proposed: mitigation and adaptation to climate
change, which was reflected first in the Kyoto Protocol and then in the Paris Agreement
on Climate 2015. In the framework of the latter, most countries in the world have
pledged to reduce their greenhouse gas emissions to prevent 1.5 degrees Celsius global
air temperature rise. The world community believes that a two-degree increase in

temperature will have a catastrophic effect on the Earth’s climate.’

It should be noted that the Paris Agreement does not expect international
payments for emissions, and there are no sanctions for non-compliance with its
provisions, which makes it vulnerable and allows us to assume non-fulfilment cases by
states.*® Moreover, the Paris Agreement does not include clear and quantifiable financial
commitments from developed countries to help developing countries achieve mitigation
and adaptation, and does not impose specific climate change policies or binding emission
reduction targets.”” The agreement’s vulnerability was evidenced when the United
States withdrew from the Paris Agreement signed in 2016 by President Barack Obama
during the presidency of D. Trump, but in 2021, under President J. Biden, the United
States returned to it. Given such instability, it is quite expected that various proposals
are made in the scientific literature aimed at increasing the level of trust between the

parties to the Paris Agreement of 2015 and improving the efficiency of its operation, for

* Frank Biermann & Ingrid Boas, Preparing for a Warmer World: Towards a Global Governance System to Protect
Climate Refugees, GLoBAL ENvTL. PoL., Feb. 1, 2010, at 60.

¢S, Kuvaldin, Nuclear energy and climate change mitigation in the context of the Paris Climate Agreement, 22, 3-4
SECURITY INDEX 43 ( 2016).

7' 0.L. Dubovik, K.N. Averina Significance of the Paris Agreement for climate protection: large-scale plans and problems
with their implementation, 4 INTERNATIONAL LAW AND INTERNATIONAL ORGANIZATIONS 22 (2018).

*® Noah M. Sachs, The Paris Agreement in the 2020s: Breakdown or Breakup?, 46 EcoLocy L.Q. 865, 872 (2019); Tatiana
Rovinskaya, U.S. Withdrawal from the Paris Climate Agreement and Its Possible Consequences, 64 WorLD Econ. &
INT’L REL. No. 4, 2020, at 106, 108.

* Paul Lewis & Giovanni Coinu, Climate Change, The Paris Agreement, and Subsidiarity, 52 Uic JoHN MARSHALL L.
Rev. 257, 268 (2019).
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example, through the creation of a system of deposits of all U.N. countries, which would
not be subject to refund in case the country violates its obligations.>® Alternatively, we
can consider the proposal to introduce a carbon tax for the products of countries that do

not participate in the 2015 Paris Climate Agreement.>!

One of the tools to combat climate change, initiated by the Kyoto Protocol, is
emissions trading. In its most general form, this measure means that the state or
individual economic entities on its territory can sell and buy quotas for greenhouse gas

emissions on the national, regional, and international markets.>?

The development of this emissions trading system was initially based on the
trading platforms that already existed when the Kyoto Protocol was signed - the
European Union Greenhouse Gas Emissions Trading System and the Regional
Greenhouse Gas Initiative signed by a number of northeastern states and the state of
California (U.S.A.).> It should be noted that the Paris Agreement does not strictly link its
goals with the emission trading mechanism, but it also does not contain obstacles to the
use of flexible mechanisms for reducing greenhouse gas emissions. Therefore, quotas are
still traded, as it is obvious from Article 6 of the Agreement.>® At the twenty-sixth
meeting of the Conference of the Parties [hereinafter C.0.P.26], held from October 31 to
November 12, 2021 in Glasgow, in addition to agreements on administrative approaches
to reduce emissions in the fight against the climate crisis, states reached new
agreements on market mechanisms that support the transfer of emission reductions
between states, encouraging the private sector to invest in environmentally friendly
solutions. These solutions correlate with the conclusions of those experts who associate
the reduction of the load on nature with the motivation of entrepreneurs to attract the
best technology, who, due to this, will be able to sell the quotas provided to them and
receive additional benefits. In addition, C.0.P.26 solutions related to market-based
regulation of emission reductions should push the Paris Agreement member states to
introduce national policies that encourage support for enterprises selling their allocated
allowances and therefore reducing emissions. Nevertheless, as it is impossible to solve all
the details of such a mechanism at the C.0.P.26 level, they must be solved at the level of
national legislation. Thus, the question of the legal nature of such trade in quotas, and,

in particular, the subject and elements of the contract for their sale, remains open.

%% Bryan H. Druzin, A Plan to Strengthen the Paris Climate Agreement, 84 ForbHAM L. REV. RES GESTAE 18, 21-22
(2016).

> See Annum Rashedi, Can the EU Carbon Tax the U.S. in Retaliation?, 17 SUSTAINABLE DEV. L. & POLY, n. 1, 2017,
at 18, 18-19.

*2 See Siarhei Zenchenko, Paris Agreement on Climate Change: Tasks for Belarus and Russia, in RUSSIAN-BELARUSIAN
INTEGRATION: FROM IDEA TO IMPLEMENTATION. COLLECTION OF SCIENTIFIC ARTICLES 66 (2016).

33 See David Wirth, The Paris Agreement as a New Component of the UN Climate Regime, 12 INT'L ORG. RscH. J., n. 4,
2017, at 185, 192.

> Id. at 207.
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4. GREENHOUSE GAS [HEREINAFTER G.H.G.] EMISSION QUOTAS
SALE AND PURCHASE AGREEMENT: SUBJECT, PARTIES AND
OTHER FEATURES OF LEGAL REGULATION

4.1. PUBLIC LAW BACKGROUND FOR THE SALE OF G.H.G. EMISSION
QUOTAS

The sale of quotas for greenhouse gas emissions between states is one of the most
effective tools in combating an increase in average annual temperatures, as well as one
of the most important guarantees of environmental human rights.>> Currently, trading
in quotas has not become widespread, because of many reasons. In our opinion, a
stimulus for its acknowledgement could be the development of a framework agreement
on the emission of quotas’ sale, which could be recommended by the U.N. to the Paris
Agreement parties. However, the development of such a treaty will inevitably entail
discussion of several of its substantive aspects of international and national law. In this
regard, we will try to identify the features of national and international systems of quota
trading. The pricing mechanism in the carbon market introduced by the Kyoto Protocol
is potentially one of the most promising economic methods for the transition of any
country to a “green economy”, a tool for reducing greenhouse gas emissions.>® In the
scientific literature, attitudes towards greenhouse gas emissions trading are rather
conflicting. Some authors compare “emissions trading” with “air trading”,”” thus
rejecting the positive role of market mechanisms in the fight against greenhouse gas
emissions. Other authors are researching some moral objections to greenhouse gas
emissions trading.®®  Others still endorse and support the emissions trading

mechanism.”®

In our opinion, the main advantage of using carbon markets among other measures to
reduce greenhouse gas emissions, is that they stimulate emission reductions where it is
economically viable, which allows achieving emission targets through lower economic

costs. Initially, the volume of emissions is set by the government of each country by

> David Hunter, Wenhui Ji & Jenna Ruddock, The Paris Agreement and Global Climate Litigation after the Trump
Withdrawal, 34 Mp. J. INT'L L. 224, 232-33 (2019).

>% 5.Zh. Smoilov, Issues of legal support of the mechanism of economic regulation of environmental protection and nature
management in the Republic of Kazakhstan (Lev Gumilyov Eurasian National University, Working Paper, 2018)
16.

*7 See, e.g., Vladimir Pavlenko & Lesya Tychkovska, ward Territorial Capital of National Economy Sustainable
Development, EcoNomics oF NATURE AND THE ENVIRONMENT 156, (2012).

> See, e.g., Ragnhild Haugli Braaten, Kjell Arne Brekke & Ole Rogeberg, Buying the Right to Do Wrong - An
Experimental Test of Moral Objections to Trading Emission Permits, 42 Res. & ENerGY Econ. 110, (2015).

% See, e.g., N.V. Kichigin, N.I. Hludeneva Legal mechanism for the implementation of the Kyoto Protocol in
Russia (Moscow: UHCTUTYT 3aKOHOLATENbCTBA U CPABHUTEIIBHOTO IIpaBoBeieHNsT py [IpaBUTeNnbCcTBe PO
[Institute of Legislation and Comparative Law under the Government of the Russian Federation], 2009).
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political decisions, but then the total limit is distributed among economic entities, which
should not emit more CO2 into the atmosphere than they were prescribed. Those who
substantially cut their emissions can sell their surplus. This scheme operates both
nationally and internationally, shaping the sales market. Currently, according to some
estimates, there are eighteen emission trading schemes in the world, and their number is
growing every year. These schemes include the European Emissions Trading System, the
Swiss Emissions Trading System, the Kazakhstan Emissions Trading System, etc..°* Each
of them has its features. For example, in China, pilot carbon trading projects were first
launched in seven provinces and municipalities (Beijing, Tianjin, Shanghai, Guangdong,
Hubei, Shenzhen, and Hebei). In December 2016, Fujian Province became China’s eighth
pilot carbon trading region with a series of policy documents, including the Fujian
Provincial Carbon Trading Market Implementation Plan and Fujian Provincial Carbon
Trading Interim Measures.®! Then these projects started mushrooming in the country.
As of May 2019, 310 million tons of carbon dioxide quotas were sold in the pilot carbon
trading market in China, with a total value of 6.8 billion yuan. At the same time, the
existing schemes for allocating carbon rights consider only the population size and the
economic development needs; they rarely reflect differences in natural resources and the
environment. But the natural factors of the regions (climatic factors, energy resources,

the availability of forest resources) strongly affect the accumulation of carbon.®?

In Kazakhstan, the mechanism for trading in quotas is stipulated in the
Environmental Code of the Republic of Kazakhstan dated January 2, 2021[hereinafter
E.C.]. The Code, notes that the carbon quota is the quantitative volume of quota
greenhouse gas emissions established for the period of validity of the National Carbon
Quota Plan and credited to the corresponding account of the operator of the quota plant
in the state register of carbon units. The carbon trading system consists of primary and
secondary carbon markets. In the primary market, the carbon trading system operator
sells carbon credits from the relevant reserve category of the National Carbon Credit
Plan to the carbon market entities at an auction. In the secondary market, the subjects of
the carbon market buy and sell carbon units through a direct transaction or a
commodity exchange (Article 299 of the E.C. of the Republic of Kazakhstan). In its turn,
in 2003 the European Union [hereinafter E.U.] adopted Directive 2003/87/EC on the

organisation of the system of trading in emissions of greenhouse gases, according to

% See Veronica Caciagli, Emission Trading Schemes and Carbon Markets in the NDCs: Their Contribution to the Paris
Agreement. IN: THEORY AND PRACTICE OF CLIMATE ADAPTATION 541-550 (Fatima Alves et. al. Eds., 2018).

%! See, e.g., Gang Ding & al., A Study on the Classification of China’s Provincial Carbon Emissions Trading Policy
Instruments: Taking Fujian Province as an Example 5 ENERGY REp., 1543 (2019).

52 See Huijun Zhou et. al., China’s Initial Allocation of Interprovincial Carbon Emission Rights Considering Historical
Carbon Transfers: Program Design and Efficiency Evaluation, ECOLOGICAL INDICATORS, Feb. 2021, at 1.
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which the internal European market for emissions trading started on the 1st of January,
2005. While trading, emission certificates are transferred, and this system includes air
traffic in Europe and beyond. Trade does not involve countries, but enterprises. Either
the enterprise emissions can be reduced, or additional rights to emissions are bought.
For example, in Germany, this Directive was transformed into national law through a
special law on greenhouse gas emissions trading.®* Subsequently, the E.U. adopted

several directives and resolutions on this issue.

One of the examples is the Regulation No. 1031/2010 of the European
Commission “On the timing, administration and other aspects of auctioning of
greenhouse gas emission allowances under Directive 2003/87/EC of the European
Parliament and the Council establishing the scheme for greenhouse gas emission
allowances trading within the Community” (it defines the requirements for the auctions,
establishes bans on abuse during auctions, etc.). Note that the E.U. member states have
now decided to raise their targets for reducing greenhouse gas emissions by at least
fifty-five per cent compared to 1990 levels by 2030. This is a significant improvement
compared to the forty per cent emission reduction target set in 2019. In December 2019,
the European Commission launched a European Green Deal to achieve zero carbon
emissions by 2050. This target is reflected in the E.U’s long-term budget package of $2.2
trillion, which was agreed upon and signed by the E.U. members. The aforementioned
trends in the development of emissions trading at the level of individual countries or
their communities until recently, found little practical response in one of the parties to

the Paris Agreement, Russia.

As noted above, in contrast to the Kyoto Protocol, the Paris Agreement does not
establish strict limits on emissions, leaving the states to decide this issue themselves. For
example, Russia has set a target to reduce G.H.G. emissions to seventy per cent relative to
1990 levels by 2030.%

Having signed the Kyoto Protocol, Russia (like other countries) faced a dilemma of
whether to use only administrative tools or market mechanisms to achieve this goal. The
general climate strategy was formed in 2009 when the Climate Doctrine of the Russian
Federation was approved. It focused on the assessment of climate changes, their analysis,

the development of measures to mitigate and adapt to climate change, etc.®

5 See, e.g., Volkerrecht [International law], WoLFGaNG G. WITZTHUM ET. AL., MeXIyHapomHOe ITIpaBo
[INTERNATIONAL Law] 670 (2d ed. 2015).

% Decree of the President of the Russian Federation of November 4, 2020 No 666 «On reducing greenhouse gas
emissions». In: Legal reference system «Consultant Plus», access date 24.07.2021.

% See also Order of the President of the Russian Federation of 12/17/2009 No. 861-rp «On the Climate Doctrine
of the Russian Federation». In: Legal reference system «Consultant Plus», access date 24.07.2021.
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Soon, the Government of the Russian Federation ordered to create a register of carbon
units,%® determine the amounts of greenhouse gas emissions,®” monitor and verify
quantities of greenhouse gas emissions,®® etc... A special federal law® commissioned to

experiment on administrative (non-market) emission quotas.

The adoption of these measures was necessary because the international
transfer of quotas for G.H.G. emissions is specifically linked to certain projects. In other
words, one should not just expect the benefits of emissions trading, as this trading is not
possible until a national G.H.G. accounting system, an emission inventory and a register
of G.H.G. emission allowances transactions are in place.”® Russian measures resulted in
108 approved projects aimed at reducing G.H.G. emissions with a total carbon potential
of 311.6 million tons of carbon dioxide equivalent. Thus, Russia becomes a leader in the
global carbon market after China with a project portfolio of 700 million tons of carbon

dioxide equivalent, ahead of a number of its competitors.”*

These trends are of particular interest because, according to the World Bank, the
value of the market for emissions quotas can reach two-three trillion dollars per year (in
Russia - 1.5-three billion dollars by 2030).”2 2021 has been marked by two important
events in Russia. First, the federal law of July 2, 2021 No. 296-FZ “On limiting greenhouse
gas emissions” was accepted. The law provides for accounting and registering carbon
units, their circulation and offset, targets for reducing greenhouse gas emissions, etc...
Second, an experiment on trading greenhouse gas emissions began on Sakhalin Island,
with the goal to achieve the region’s carbon neutrality by 2025. This is meant to create

optimal conditions to reduce greenhouse gas emissions. As part of the experiment, a

% Russian  register of carbon units, see  Poccuiickuii  peecTp  yIII€POOHBIX  €[IVHUILI,
http://www.carbonunitsregistry.ru/default.htm (last visited July 24, 2021).

57 Order of the Ministry of Natural Resources and Environment of the Russian Federation of June 30, 2015 No.
300 «On approval of guidelines and guidelines for quantifying the volume of greenhouse gas emissions by
organizations carrying out economic and other activities in the Russian Federation». See also Legal reference
system «Consultant Plus» (last visited 24 Jul. 2021).

% Order of the Government of the Russian Federation of 04/22/2015 No. 716-r (revised on 04/30/2018) «On
approval of the Concept for the formation of a monitoring, reporting and verification system for the volume
of greenhouse gas emissions in the Russian Federation». See also In: Legal reference system «Consultant
Plus», access date 24.07.2021.

% Federal Law of July 26, 2019 195-FZ «On an Experiment on Quoting Pollutant Emissions and Amendments
to Certain Legislative Acts of the Russian Federation to Reduce Air Pollution». See In: Legal reference system
«Consultant Plus», access date 24.07.2021.

70 See CepebpennukoBa A.B., CTapoepos A.B, Yu.V. Smirnova, [International standards for the regulation of
anthropogenic emissions of pollutants into the atmosphere in the field of civil aviation], 3 TpancnopTHOe
IpaBo [TRANSPORT Law] 22-27 (2008).

"' See also A.A. Averchenkov, A.Yu. Galenovich, A.Yu. Safonov G.V., Yu.N. Fedorov PerynupoBaHue BbIGpOCOB
MIAPHUKOBBIX Ta30B Kak (aKkTOp MOBBILIEHNs KOHKYpeHTococoGHocTu Poccun [Regulation of greenhouse
gas emissions as a factor in increasing Russia’s competitiveness] (Moscow: HaumoHanbHasi opraHusanus
MO EPXKKY IIPOEKTOB MOrolieHus yriepona [N.O.P.P.P.U.], 2013) 54.

7 The Expert Estimated the Turnover of Trading in Carbon Units in Russia by 2030. See In:
<https://1prime.ru/commodities/20210619/833975603.html> (last visited July 24, 2021).
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regional inventory of greenhouse gas emissions and removals will be carried out on the
island. In 2022, an information system to maintain registers of experiment participants,
climate projects, and carbon units will be tested. Carbon trading will start the same
year.”>  Nevertheless, according to research by the “Skolkovo” Moscow School of
Management Energy Center, published in the report “The Global Climate Threat and the
Russian Economy: In Search of a Special Path”, in Russia the problem of climate change
“is not among the priorities of state policy, both at the federal and at the regional level,
however, there is a growing interest from corporations in reducing their carbon
footprint”.”* Different political forces have different attitudes to quota trading. Some
believe that Russia should take part in the global quota trading market, while others
advocate self-isolation and reducing the country’s dependence on European processes

75 Within the framework of this discussion, we advocate

and emissions quota reforms.
the expansion of Russia’s contacts with the EU, the growth of quota trade, and approve
the conduct of an experiment in one of the Russian regions (Sakhalin Island), which in
itself may be of interest to the world community for exploring the potential of the
chosen path of development in a particular region and spreading this experience (if good
results are obtained) on the territory of other subjects of the Russian Federation and

other countries of the world.

Despite the progress of individual countries, the demand of states to buy quotas
for greenhouse gas emissions from each other is unlikely to grow.”® Major discrepancies
between intentions to purchase and sell raises new questions about the chances for
developing countries seeking to generate additional revenues to meet part of their
climate change mitigation commitments through carbon markets to receive the
financing they expect. Meanwhile, such cases of carbon cooperation are well known. For
example, in December 2010, the Russian Gazpromneft and two Japanese companies
(Mitsubishi and Nippon Oil) agreed to develop the Ety-Purovskoye field in the
Yamalo-Nenets Autonomous District, within the framework of which Gazpromneft fields

pipelines through which associated gas was transported (instead of burning) to the

73 See Duel A. Sakhalin will start trading carbon units, RG.RU, https://rg.ru/2021/01/19/reg-dfo/na-sahaline-
nachnut-torgovat-uglerodnymi-edinicami.html (last visited July 24, 2021).

7 Report of the Moscow School of Management «Skolkovo»:  Global Climatic Threat and
Russian Economy: Searching for the Way, TIpencraBurensctBo EBpormeiickoro Cowsa B
Poccuiickoit ®enepaumu [Delegation of the European Union to the Russian Federation],
https://www.eeas.europa.eu/delegations/russia/orny6nukoBaHo-uccnenoBaHue-«rnobanbHas-
KIIMMaTUYeCcKas-yrpo3a-1u-skoHoMuka-poccun-B_ru (last visited Dic. 20, 2021).

7> The national market of carbon units will protect exporters. See https://www.kommersant.ru/doc/4936775.
(last visited Dic. 19, 2021); see also Environmentalists object to the trade in «Kyoto quotas» (last visited Dic.
20, 2021), https://ria.ru/20080129/97963595.html (last visited Dic. 20, 2021).

76 Although at the moment, despite the coronavirus pandemic, emission quotas have risen by thirty percent
in 2020.
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processing facilities of SIBUR in exchange for compensation of Gazpromneft with

t.77

technologies and equipment.”” This transaction in the Russian papers is characterised as

the sale of emission of quotas,’”® while it looks more like another economic instrument
under the Kyoto Protocol, “The Clean Development Mechanism”,”® when a developed
country, instead of reducing its G.H.G. emissions, invests in a project to reduce them in a
developing country, offsetting its own commitments to reduce G.H.G. emissions under

the Kyoto Protocol.

Thus, now, thanks to the reform of national legislation in many countries of the
world, prerequisites have been created not only for the further development of national
carbon markets, but also for the development of emissions trading between states. In
the latter case, the subject of such an agreement will be an emission quota, the volume
of which depends on the extent to which the buying state exceeds the quota of G.H.G.
emissions on its territory over its obligations, and the price of the quota can be determined

based on the results of negotiations or at auctions (tenders).

4.2. PRIVATE LAW FEATURES OF THE SALE OF G.H.G. EMISSION QUOTAS

Since the Paris Agreement assigns the main responsibility for efficient climate
protection to national governments (while international institutions have mainly the
coordination function),®° it is necessary to study the mechanism for reducing G.H.G.
emissions through national law. The design of any type of sale and purchase contract
assumes that the seller transfers the goods to the buyer with the obligatory payment,
which makes this contract bilateral, reciprocal and compensated. However, most
countries do not define the legal concept of a commodity. From the context of their
provisions, however, we can conclude that a “product” is an object of the material world
that has a consumer value. Researchers usually focus on this aspect of the subject of the
sale and purchase contract saying that the main property of a product is its ability to be
consumed, while it is noted that consumption can be directed not only to the thing itself,
but also to the object, not a thing. However, such an object must still be tangible.®! But is

a quota a commodity or some other tangible object? Many researchers answer this

77 See Bunnmuxwii 11.B [D.V. Vinnitsky], MexmyHapozmHoe Hanorosoe npaso: Mpo6IeMbl TEOPUH M MPAKTUKH
[INTERNATIONAL TAX LAW: PROBLEMS OF THEORY AND PrACTICE] 463(CTatyT [Statute], 2017).

78 See generally M.M. Kakitelashvili, Prospects for Russia’s participation in the Kyoto Protocol, 2 ENVIRONMENTAL LAW
28-32 (2016).

7 Daniya R. Minnekaeva, Market Mechanisms of the Kyoto Protocol, BULLETIN oF T.LS.B.I., No. 2, 2005, at 84.

% See, e.g., Igor A. Makarov & Iliev A. Stepanov, Paris Agreement on Climate: Impact on World Energy and Challenges
for Russia, TopicaL Issuts oF EUROPE, No.1, 2018, at 77, 81.

81 See Vasilisa M. Marukhno & Yevgenya Y. Rudenkko, The Ability of Goods to Be Consumed as Their Main Property,
Scr. J. «<EPOMENY, 40 2020, at 223.
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question negatively®? others strongly object to recognizing emission quotas as another
natural resource®® (although some researchers accept it this way, demanding a new

policy on its use).3*

still others (G. Vinter) point out that G.H.G. quotas are a new type of commodity
that is traded like any other commodity. At the same time, it is justly emphasised that
trading in emission quotas makes sense for the environment only if the environmental
justification of the limit is provided. Otherwise, the trade will not have a positive impact
on the environment.®® Similarly, D.S. Bocklan points out that “greenhouse gas quotas are

themselves a commodity” .8

This view is fully supported by L.V. Zamula and A.V. Kireitseva, who believes that
“quotas are a special type of asset that can be a commodity and does not have a material

form[...]".%

No less noteworthy opinion is expressed by Yu.S. Sorokina, argues that quotas
for greenhouse gas emissions are neither a commodity nor a service, they are actually a
licence that gives the right to a person to carry out regulated activities for the emission
of greenhouse gases.® This approach is very interesting, but in Russia, greenhouse gas
emissions are not subject to licensing,® and the sale of quotas for greenhouse gas
emissions itself is still of a market and not of an administrative nature. Yu.V. Solovey
believes that a quota is the maximum amount of greenhouse gases allowed for free
emission into the atmosphere, the ownership of which belongs to a specific individual or
legal entity legally registered as a source of greenhouse gas emissions.”® Opposing him,

V.A. Belov points out that “quantity” in itself cannot be an object of civil legal relations

82 F.g., Vadim A. Belov, Civil Legal Relations in the Sphere of Turnover of Quotas for Greenhouse Gas Emissions,
LEGISLATION, No.3, 2006, at 7.

% E.g., Tatiana Y. Sidorova, Implementation of the Idea of Differentiated Responsibilities from the Kyoto Protocol to the
Paris Agreement, SIBERIAN L. HERALD, No.1 2018, at 138-140.

% See, eg., D. Dudek, A.A. Golub & EB. Strukova, CompsbkeHuble poiHKu [Related Markets], ALFAR
http://www.alfar.ru/smart/4/838/ (last visited Mar. 03, 2022).

8 Gerd Winter, Climate is not a Commodity: Intermediate Results of the Emissions Trading System, ENv'T. L., No. 2,
2010, 31-33.

8 Bokman [I.C [DariA SERGEEVNA BokLAN], B3saumomeiicTBue MEXOYHapOOHOIO0 3KOJIOTMYECKOTro U
MEXIyHApOIHOrO SKOHOMHUECKOTo MpaBa (muiccepranusi OOKTopa Hayk) [Interaction Of International
Environmental And International Economic Law (Doctoral Thesis)], MockoBckuit [ocyapCTBeHHBIA MHCTATYT
MexIyHapomHbX OTHOWEHUH (MecTo 3amuThl) [MOSCOW STATE INSTITUTE OF INTERNATIONAL RELATIONS
(PLAcE oF Derence)] 53, (2016) https://www.prlib.ru/item/680618 (last visited Apr. 19, 2022).

% Irina V. Zamula & Anna V. Kireitseva, Quotas for Greenhouse Gas Emissions as an Object of Accounting at Ukrainian
Enterprises, 46 INT'L. Acc. 50, 52 (2014).

8 Yu.S. Sorokina, Issues of International Legal Regulation of Trading in Quotas for Greenhouse Gas Emissions
7 (2004) (unpublished thesis) (Peoples’ Friendship University of Russia).

% [Federal Law of the Russian Federation on Licensing Certain Types of Activities] No 99-FZ (4 May 2011)
(Consultant Plus).

% Yu.V.Solovey, Civil Law Regulation of Activities in the Field of Emission and Absorption of Greenhouse Gases
16 (2005) (unpublished thesis) (Russian State University for the Humanities).
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but is only one of the possible characteristics of an object. By declaring the quota as a
“limit on the amount of greenhouse gases”, we are to call the greenhouse gases
themselves an object of civil legal relations, i.e., we come to what the author of the

concept of “quota-quantity” was so eager to distance from.

V.A. Belov then believes that “the prohibition of the emission of greenhouse gases
- absolute or exceeding the quota - is, therefore, the border (limit) of such an element
of legal capacity as the possibility of exercising subjective civil property rights”.”! This
really explains the mechanism for limiting emissions, but does not answer the question
of what exactly is sold to another person under the contract for the sale of quotas for
greenhouse gas emissions. N.S. Zinovkin proposes to recognise the assimilation potential
of the atmosphere as an independent object of civil rights. Then we can talk about owning
a “share of the assimilation potential”.?> On the contrary, M.I. Vasilieva®® believes that
securing the right of ownership to the assimilation potential (or to atmospheric air) is
impossible due to the “intangible nature” of this object. This remark is not devoid of logic,

but the sale of non-material things has been practised since Roman law.

In our opinion, when trading emission quotas, air alienation (or assimilation
potential) does not occur. But another important question remains open: can we
consider gas (and its emission quota) as a special type of product? On the one hand, such
an attitude to the problem is quite possible, because if the subject of the sale and
purchase contract can be electricity, a game character, or a domain name, then why can
such an emission not be a quota? At one time, the theory of civil law discussed the issue
of the legal nature of the contract for the electricity supply. Many researchers were
confused by the fact that electricity can not be attributed either to things or property
rights. Therefore, the electricity supply agreement was proposed to be considered a kind
of contractor agreement.’®  Later, several researchers argued that energy is a
commodity, but not a thing.”> Other Russian Civil Law experts concluded that energy as
an object of civil rights “is a movable, simple, divisible, consumable thing, determined by

generic characteristics”.”® Perhaps is there a similar problem with emission quotas?

°! Vadim Anatolyevich Belov (Bernos Bamum AHaTonbesud), Civil Law Aspects of the Implementation of the Kyoto
Protocol: General Remarks and the Problem of the Object of Legal Relations, 1 LEGISLATION, 2006 at 9, 16.

*2 N.S. Zinovkin, Payment for Negative Impact on the Environment as an Environmental and Legal Regulator
of Economic Activity 135 (2015) (unpublished thesis) (Moscow State Law University).

% M.L Vasileva, Legal Support for the Implementation of the Kyoto Protocol, 25 ON THE WAY TO SUSTAINABLE
DEVELOPMENT OF Russia (2003).

%1 See M.M. Agarkov, [Tozipsi (TeKCT 1 KOMMEHTap1ii k cTaTbaM 220 - 235 [K P®) 13-14 (Law and Life, 1924).

% See, e.g., Mikhail Isaakovich Braginsky, Vasily Vladimirovich Vitryansky (Bparunckuit Muxaun Ucaakosuu,
ButpsiHckuii Bacunuit BiaguMuposry), CONTRACTS FOR THE TRANSFER OF PROPERTY 459 (4th ed. 2000).

% L. D. EGOROV ET AL., CIVIL Law. VOLUME 2 83 (A.P. Sergeev & Yu.K. Tolstoy eds, Prospect, 1997); VLADIMIR
PAVLOVICH KAMYSHANSKIY ET AL., [paklaHCKOe IpaBo: YacTs BTopast: Y 4ebHUK aist By30B [TogpobHee 41 (V.
P. Kamyshansky, N. M., Korshunova & V.I. Ivanova eds., Eksmo, 2007).
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It seems that the very recognition of a quota as a commodity fits well into the existing
standards of legal technology when the legal fiction methodology is used. This means that
certain legal subjects or phenomena are officially assigned signs (or functions) that they
objectively lack. For example, Article 130 of the Civil Code of Russia recognises aeroplanes
and ships as real estate objects, although, in reality, this is completely different (they are

completely movable objects).

Similarly, it would be possible to deal with emission quotas, having recognised
them as a commodity in a regulatory manner. However, in this case, another question
arises: will it be a useful and legally practical expedient? Before answering this question,
let us consider another scientific concept that offers explanations for the legal nature of
emission of quotas. Its authors consider it expedient to fix the emission of quotas as a kind
of property right - a separate type of object of civil legal relations mentioned in Article 128
of the Civil Code of Russia.

In particular, the emission quota is considered the property right by T.I
Semkina,”” M.L Vasilieva,®® V.M. Shumilov®® and other researchers. The authors of the
adopted law “On limiting greenhouse gas emissions” adhere to the same position. What
are the arguments in favour of this point of view? In the theory of Russian Civil Law,
property rights are subdivided into property rights, obligations, and exclusive rights. At
the same time, the following features of property rights are highlighted: they always
belong to a certain person; represent a means of realising property interests; they can be
alienated from one person to another; they have a monetary value.'® Proceeding from
the indicated signs, the right to release is a property right, has a monetary value and can

be alienated.

The Civil Code of Russia mentions several special types of sale and purchase
contracts, distinguished by the nature of the alienated object (contracts for the sale and
purchase of securities, currency values, certain types of goods, as well as property
rights), which, under the Civil Code of the Russian Federation, do not have special
structural subdivisions, but at the same time, they have direct access to certain
legislation with the priority of its specific rules (Paragraphs 2-4 of Article 454 of the Civil
Code of the Russian Federation). 1In our case, such legislation is environmental
legislation, which, however, in Russia (as opposed to Kazakhstan) does not contain

special requirements for trading in quotas. Moreover, in the Russian Federation, the

%7 T.1. Semkina, Determination of the Place of Sale of Services when Transferring Quotas for Greenhouse Gas Emissions,
2 Tax PoLicy AND PRACTICE, 37 (2011).

% Vasileva, supra note 93.

% See V. M. SHUMILOV, INTERNATIONAL ECONOMIC LAW: TEXTBOOK 269 (Phoenix 2003).

199 p.E. Menshikov, Property rights as objects of civil rights, 3 URAL JOURNAL OF LEGAL RESEARCH 409-410 (2019).
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climate itself is not object of environmental legal relations, although Russia has signed

both the Kyoto Protocol and the Paris Climate Agreement.

While recognising the scientific value of the above concept, it should still be noted
that property rights are derived from the possession of any type of property, but what kind
of property is it in the case of trading in quotas? The doctrine does not specify nor solve

this issue.

We believe that greenhouse gas is the result of the production activity of an
enterprise, which adversely affects the environment, and belongs to the owner of the
enterprise, who can alienate it on a paid basis by the quota established for him by public
authorities (measured in tons). Accordingly, when an enterprise work is in progress, it
produces a product (having a market value) and a by-product (emissions, discharges,
waste) that the enterprise needs to dispose of. The issue of solid waste and the right of
ownership to them as tangible objects have long been resolved in the Federal Law of
24.06.1998 No. 89-FZ “On production and consumption waste”. According to Article 1 of
this Law, such wastes are understood as “substances or objects that are formed in the
process of production, the performance of work, provision of services or in the process
of consumption, which are disposed of, intended for disposal, or subject to disposal”. The

enterprise will be charged a fee for the disposal of such waste.

An enterprise is also charged with a fee for emissions and discharges of hazardous
substances; however, the issues of ownership of hazardous gases and liquid waste are not
legally regulated. It seems that it is necessary to apply the legal precedent, equalling solid
waste (sawdust, shavings, food waste, etc.) as objects of the material world to emissions
(discharges) of harmful gases and liquids. In this case, it will become clear what exactly
the owner is selling - gaseous waste [hereinafter G.W.], limited to a certain amount (quota).
Solid waste can be expensive and can be sold in the market. The same approach should
be applied to G.W., at least to greenhouse gases. Like the owner of solid waste, the owner
of gaseous waste is limited by the quotas of their production, but there is one difference -
the owner of gaseous waste can sell them at a quota auction; the owner of liquid and solid

waste is deprived of such a right.

Given the Civil Law, gaseous waste is not a thing or a commodity (and not a
property right). This, like solid waste, is a special type of object of environmental (and

not civil) legal relations.
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To eliminate this contradiction, Article 128 of the Civil Code of the Russian Federation

should be supplemented with the following regulatory prescription:

In cases provided for by federal laws, solid, liquid, and gaseous waste
products of production and consumption, as well as other objects of
the material world that meet the characteristics of the object of civil
rights and are capable of being in civil circulation, may be recognized

as objects of civil rights.

Here is the main issue: the current categories of civil and environmental law that

emerged at the end of the twentieth century, fail to explain the objective reality, which

has appeared and is rapidly developing in the twenty-first century. This explains the

multitude of scientific concepts that try to understand the legal nature of emission

quotas, and yet they are all equally feeble. Without claiming much, we will state several

considerations.

1.

2.

3.

G.W. can be recognised with legal status as a thing of a “special nature” that has no
consumer value, but, on the contrary, poses a threat to the environment. Similar
decisions have already been taken concerning solid waste, for example, radioactive
waste, which has special requirements for sale and import into the country for

disposal.

All-natural resources have their value and an owner. There are three forms of
ownership in Russia - state, municipal, and private. Some natural resources can
only be state owned, others can only be municipally owned. Private property may
include land plots and small water bodies - ponds. There is no ownership of
atmospheric air, although, for example, the public ownership of atmospheric air is
secured in China, which is logical. In Russia, de facto, the air is also state owned, so
the state authorities dispose of it - setting limits and standards, as well as emission
quotas, receiving corresponding funds from nature users. Thus, our understanding
of greenhouse gases will require a revision of the concept of ownership of natural
resources. At the current state, there are five natural resources - land, forests,
subsoil, etc., which are provided with different forms of ownership, while there is
no special ownership on the sixth natural resource, the air. This does not seem
logical, especially since all-natural resources are equally important and should be

in the same system of “legal coordinates” in terms of issues of ownership of them.

The sale of emission quotas means the sale of property rights, or, more precisely,
delegated by the G.W. owner the property right to release a certain amount (quota)

of G.W. to another economic entity that is unable to emit gases due to the
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restrictions on greenhouse gas emissions established by public authorities. As for
solid waste, it can be both delivered to the landfill by the owner and disposed of by
a certified company. In our case, the “landfill” (i.e., airspace) will in any case
receive the amount of gaseous waste established by the state, but G.W. can get
there at different times and from different sources (for example, one ton from one

pipe and one ton from another).

. The issue of dividing the territory of the Russian Federation into industrial zones
according to the volume of greenhouse gas emissions requires discussion and

resolution, and this may result in creating conditions for domestic quota trading.

. A separate issue is the amending of the Civil Code of the Russian Federation with
an additional paragraph on the sale and purchase of new types of civil rights
objects, the number of which in the modern digital time is increasing every year.
Among other things, it is necessary to develop a draft contract for the sale and
purchase of property rights on G.W., while indicating the requirements for its
subjects, essential conditions, and subject matter (quota size, type of greenhouse
gases), and the contract price, terms, etc... At the same time, we note that the sale
of such an object at auction should be legislatively fixed as the most efficient way
of determining the price (as is done in the E.U. in Directive 2003/87 EC and
Regulation No. 1031/2010).

. Itis necessary to create a pattern for registering quotas, a pattern for maintaining a
turnover register, as well as the selection of a responsible public authority which can
manage climate protection issues. This has already been partially done in Federal
Law No. 296-FZ dated 02.07.2021 “On limiting greenhouse gas emissions”, however,
this law is too much framework in nature, which requires the adoption of many by-

laws, the drafts of which are still under development.

. In a federal state (including Russia), the effectiveness of these measures will
strongly depend on the powers and activities of the subjects of the federation.
Thus, the subjects of the federation should participate in the distribution of quotas
throughout the country, defending the interests of their citizens and
entrepreneurs. In this sense, the experience of the United States is very
interesting: states are empowered to establish a maximum limit on greenhouse gas
emissions on their territory, imposing restrictions on business entities and making
commitments to reduce emissions by a certain year. Moreover, states are free to
enter into agreements with each other (and with Canadian provinces) to

coordinate emission reductions and emissions trading.
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CONCLUSION

The conducted research concludes:

1. Climate change is naturally a global issue and it is closely related to one of the
Sustainable Development Goals — which aims at taking urgent measures to combat
climate change and its consequences (Goal 13). This goal cannot be achieved
through the individual effort of the states. Such understanding led to the
enhancement of international cooperation, through the adoption of the United
Nations Framework Convention on Climate Change (U.N.F.C.C.C.), the Kyoto
Protocol and the Paris Agreement on Climate 2015. Unlike the Kyoto Protocol, the
provisions of the Paris Agreement are not mandatory. The intention of the authors
of the Agreement is clear: not to overload it with legally binding obligations, so as
not to scare away potential participating states. Despite the fact that the Paris
Agreement does not specifically provide for the mandatory sale of quotas
(although sales of quotas between states are gradually growing), it can be assumed
that the aggravation of climate problems will lead to the signing of another
agreement with stricter requirements and obligations, including emissions
trading. Today, the growing number of signing countries of the Paris Agreement
entails the rapid development of national legislation on quota trading, with China
and the Republic of Kazakhstan being the leaders. Meanwhile, the civil codes of
most countries do not include norms or chapters regulating the nature of such
sales and purchases. This is the evidence of a discrepancy between the provisions

of civil and environmental legislation.

2. Greenhouse gas must be legally recognised as an issue that, although devoid of
consumer value, poses a threat to the state of the environment. The sale of a
“quota” means the alienation of the property right to release a certain amount of
greenhouse gases from one economic entity (owner of the G.W.) to another.
Accordingly, the term “quota” itself is only a quantitative indicator of the
alienated thing - G.W., and the gas itself, due to the specifics of this object of civil
and environmental legal relations, does not pass from hand to hand, although its
owner is changing. As in the case of solid waste, the new owner of a certain volume
(quota) of gas pays for the placement of such gaseous waste (within the limits of
the quota established by him - to the state, in terms of the purchased quota - to

another economic entity).
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3. The scope of the sale and purchase agreement has historically been extended to
various objects of the material world (including the slave trade), and only in the
digital age does it move to the Internet (sale of “virtual reality” or objects of the
material world using computer technology)? Meanwhile, the emergence of an
environmental global threat (including climate change) called for not only
administrative but also market (civil) instruments that create incentives to reduce
greenhouse gas emissions. Since both tendencies are poorly reflected in the
national civil legislation, the latter requires a thorough reform. Among the issues,
G.W. must find its location in the system of objects of civil legal relations, and in
the field of environmental legal relations. Climate must be included in the object

of civil legislation system.

4. The need to build a three-level legal strategy for climate protection
(international-national-regional (local) legislation), is becoming more and more
recognised by most countries of the world that are developing market mechanisms
for nature protection, establishing partnerships between the public and private

sectors to attract business to purposeful efforts to reduce the climate threat.

5. Setting emission quotas and trading in surplus quotas can be an effective tool to
reduce greenhouse gas emissions and stimulate the introduction of innovative
environmentally friendly technologies. Emission trading must be considered an

important, though not the only, strategy in the legal regulation of climate.

In conclusion, we note that in the classic film “Indiana Jones and the Last Crusade”, the
antagonist must choose one among several bowls to identify the Holy Grail. Seduced by a
shiny, bejewelled cube, he drinks from it and turns to dust. The old knight, watching this,
sarcastically remarks: “He chose . . . wrong”. This plot bears a strong resemblance to the
contemporary climate challenge we face. And here - either the peoples of all countries
of the world will be able to make the right choice and save the Earth’s ecosystem, or the
history of human civilisation will end. Given the interest in the climate issue of most
countries and peoples of the world, as well as their growing cooperation, let’s hope for a

favourable outcome!
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INTRODUCTION

In most jurisdictions across the world, share ownership of public companies is
characterised by a blockholding that effectively grants the control of the company to
that shareholder.! While the existence of a controlling shareholder is associated with
certain benefits, it also gives rise to a conflict of interest between the controlling
shareholders and minority shareholders.? Most importantly, controlling shareholders

can extract P.B.C.% to the detriment of the company and thus, of minority shareholders.*

Corporate controllers take different shapes.” And the question of why these

corporate controllers hold onto the control of the company rather than disposing of the

! Only in the U.S., the UK. and partly in Japan, dispersed share ownership is more common. See, e.g., Rafael
La Porta et al., Corporate Ownership Around the World, 54 J. Fin. 471 (1999); Mara Faccio & Larry H.P. Lang,
The Ultimate Ownership of Western European Corporations, 65 J. FIN. Econ. 365 (2002); Julian Franks et al., The
Ownership of Japanese Corporations in the 20th Century, 27 Rev. FIN. Stup. 2580 (2014); Stijn Claessens et al., The
Separation of Ownership and Control in East Asian Corporations, 58 J. FiN. Econ. 81 (2000).

% See John Armour, Henry Hansmann & Reinier Kraakman, Agency Problems and Legal Strategies, in THE ANATOMY
ofF CORPORATE Law 29, 30 (Reinier Kraakman et al. eds., 2017).

> On private benefits of control, see Ronald J. Gilson, Controlling Shareholders and Corporate Governance:
Complicating the Comparative Taxonomy, 119 Harv. L. Rev. 1641, 1663 (2006) (distinguishing between pecuniary
private benefits of control and non-pecuniary private benefits of control). The former is defined as “the
nonproportional flow of real resources from the company to the controlling shareholder” while the latter
indicates “forms of psychic and other benefits that, without more, involve no transfer of real company
resources and do not disproportionately dilute the value of the company’s stock to a diversified investor
such as social or political status resulting from the control of a large company.” Id. at 1663-64.

* These private benefits of control are documented in studies that examine the control premia charged for
controlling blocks or the price differentials between high- and low-voting shares. See Michael J. Barclay &
Clifford G. Holderness, Private Benefits from Control of Public Corporations, 25 J. FiN. Econ. 371 (1989); Alexander
Dyck & Luigi Zingales, Private Benefits of Control: An International Comparison, 59 J. FiN. 537 (2004); Tatiana
Nenova, The Value of Corporate Voting Rights and Control: A Cross-Country Analysis, 68 J. FiN. Econ. 325 (2003).
Some studies also show that the market values the same cash flows/investments differently, depending on
whether they can be expropriated by controlling shareholders or not, which reflects again private benefits
of control. See, e.g., Bernard S. Black et al., Does Corporate Governance Predict Firms’ Market Values? Evidence from
Korea, 22 ]. L. Econ. & OrG. 366 (2006); Bronwyn H. Hall & Raffaele Oriani, Does the Market Value R&D Investment
by European Firms? Evidence from a Panel of Manufacturing Firms in France, Germany, and Italy, 24 INT’L J. INDUS.
ORG. 971 (2006).

* Corporate controllers can be companies, individuals, families, institutional investors, the state etc.
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controlling block of shares and pursuing a diversification strategy is vehemently
debated. A common view is that corporate controllers exist because of the private
benefits of control available to a controller in a jurisdiction that has implemented rather
weak measures against tunnelling.® A relatively recent view argues that corporate
controllers are entrepreneurs and hold a controlling block in order to be able to
implement their idiosyncratic vision.” In this article, drawing on these theories
associated with corporate controllers, I set out to examine a special context where
controllers can both extract P.B.C. and implement an entrepreneurial vision: intra-group

transactions.

Intra-group transactions as related party transactions [hereinafter R.P.T.s] are a
breeding ground for corporate controllers to divert company value to themselves.? In
jurisdictions dominated by controlled companies, corporate groups and intra-group
transactions are prevalent.’ Via such transactions, corporate controllers may divert
value from a (public) company in a corporate group to another where their economic
stake is greater.!® On the other hand, intra-group transactions can be beneficial; even
necessary. In particular, they can be important for corporate controllers to implement
their idiosyncratic vision. In such a case, companies enter into intra-group transactions
within the context of an entrepreneurial idea where market transactions would not
serve towards this purpose. In other words, transactions with unrelated parties would
not be able to substitute the goods or services received under the R.P.T. for the

implementation of the idiosyncratic business plan.

Acknowledging that intra-group transactions can be used for both consuming
private benefits of control and implementing an idiosyncratic vision (in accordance with
the view that corporate controllers can be both entrepreneurs and P.B.C.-consumers), I
propose a special framework for the oversight of intra-group transactions as R.P.T.s that

not only monitors private benefit extraction but also allows corporate controllers to

® Tunnelling is a term used to describe the practices of corporate insiders to divert company value to
themselves. See Simon Johnson et al., Tunneling, Am. Econ. Rev., 2000, at 22; Vladimir A. Atanasov et al.,
Law and Tunneling, 37J. Corp. L. 1 (2011).

7 See infra notes 17-19 and accompanying text.

8 On intra-group transactions, see generally Sang Yop Kang, Rethinking Self-Dealing and the Fairness Standard: A
Law and Economics Framework for Internal Transactions in Corporate Groups, 11 Va. Bus. L. Rev. 95 (2016); Jens
C. Dammann, Related Party Transactions and Intragroup Transactions, in THE LAw AND FINANCE OF RELATED PARTY
TrANsACTIONS 218 (Luca Enriques & Tobias H. Troger eds., 2019).

° Some jurisdictions even have a special regime for corporate groups in general and for intra-group
transactions in particular. See Luca Enriques et al., Related-Party Transactions, in THE ANATOMY OF CORPORATE
Law 145, 163-64 (Reinier Kraakman et al. eds., 3rd ed., 2017).

' For an example, see Kang, supra note 8, at 117-18. In particular, corporate controllers can achieve corporate
control despite a very low economic stake in a company through dual-class shares, cross-shareholding and
pyramid structures. See generally Lucian A. Bebchuk et al., Stock Pyramids, Cross-Ownership, and Dual Class
Equity: The Mechanisms and Agency Costs of Separating Control from Cash-Flow Rights, in CONCENTRATED CORPORATE
OwnErsHIP 295 (Randall K. Morck ed., 2000).
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implement their entrepreneurial idea. In addition, I examine several other issues in

screening intra-group transactions.

The article proceeds as follows: Section 1 introduces the theories associated with
corporate controllers and concludes that corporate controllers do not have clear-cut
characters. Therefore, one must differentiate between transactions that can be used to
divert value (value-decreasing) or to accomplish entrepreneurial controllers’ vision
(value-increasing). In this respect, Section 2 turns attention to intra-group transactions,
proposing a proper framework for their oversight and addressing several other issues
related to their screening. The last Section summarises the findings of this article and

concludes.

1. CORPORATE CONTROLLERS: THIEVES OR ENTREPRENEURS

The issue of the existence of corporate controllers and their activities have long
occupied the minds of many law and finance scholars.!* This is important because a
precise understanding in this regard will lead to a more effective and efficient regulation
of corporate controllers and their actions. Two main views have emerged, offering

different theories of corporate control and its implications.'?

Corporate controllers are generally associated with expropriating (stealing)
corporate wealth at the expense of (minority) shareholders and ultimately creditors. The
reason why they hold onto corporate control, it is argued, is because of the existence of
private benefits of control.’® In other words, concentrated ownership results from the
availability of private benefits of control in controlled companies for the controlling

shareholder.' Such a view is not without criticism.”® And it is unable to explain the

! For a survey of empirical research on fundamental questions associated with blockholders, see Clifford G.
Holderness, A Survey of Blockholders and Corporate Control, Econ. PoL’y Rev., April 2003, at 51.

12 Admittedly, the following examination of several theories will necessarily be incomplete. Especially, political
economy accounts of corporate control are missing. See in this regard, MARK J. ROE, POLITICAL DETERMINANTS
oF CORPORATE GOVERNANCE: PoLITICAL CONTEXT, CORPORATE IMPACT (2003).

3 See, e.g., Lucian A. Bebchuk, A Rent-Protection Theory of Corporate Ownership and Control (Nat’l Bureau of Econ.
Research Working Paper No. 7203, 1999), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=203110;
Lucian A. Bebchuk & Mark J. Roe, A Theory of Path Dependence in Corporate Ownership and Governance, 52 STAN.
L. Rev. 127, 142-49 (1999).

4 A related literature shows that concentrated ownership is more common in countries that provide weak
shareholder protection. See, e.g., Rafael La Porta, Florencio Lopez-de-Silanes, Andrei Shleifer & Robert W.
Vishny, Law and Finance, 106 J. PoL. Econ. 1113 (1998).

1> See, e.g., Zohar Goshen & Assaf Hamdani, Corporate Control and Idiosyncratic Vision, (2016) 125 YALE L. J. 560,
572 (arguing that “it assumes that most controllers around the world are opportunists who take advantage
of imperfect markets and weak protections for minority shareholders”).
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prevalence of concentrated ownership in countries where the law is supposedly good
enough to constrain private benefits of control and P.B.C. extraction remains very low

(e.g. Sweden).1®

A different theory considers corporate controllers as entrepreneurs who hold
onto the control of a company not to extract P.B.C. but to be able to implement their
vision in a manner they see fit.'” Control protects entrepreneurs from subsequent
midstream investor doubt and objections resulting from asymmetric information or
differences of opinion regarding their idiosyncratic vision.!® The controller
-entrepreneurs’ vision is defined broadly as ‘any business strategy that the entrepreneur
genuinely believes will produce an above-market rate of return’'® Such a theory, as
Goshen and Hamdani claim, explains why concentrated ownership exists even in

countries with strong investor protection laws.?

Both theories combined suggest that investors, lawmakers, and courts need to
balance the objectives of minority shareholder protection (against controllers’ extraction
of P.B.C. and abuse of control) and allowing the controller-entrepreneurs to pursue their
idiosyncratic vision (which can produce above-market returns that will be shared among
controlling shareholders and investors on a pro rata basis). In the context of self-dealing
practices of corporate controllers, this understanding ultimately leads to the conventional
wisdom’s dichotomy of value-increasing R.P.T.s and value-decreasing R.P.T.s, and to the
aim of devising an R.P.T. regime that optimally screens R.P.T. (preventing value-decreasing

ones while allowing value-increasing ones).

Related party transactions can be both a way of implementing the idiosyncratic

vision of the entrepreneurial controller and a way of expropriating minority shareholders.

16 See generally Gilson, supra note 3. Gilson however argues that non-pecuniary private benefits of control help
explain the existence of concentrated ownership in countries with strong investor protection laws. Id.
at 1665-67. See also Roe, supra note 12, at 5 (noting that many nations that have very good institutional
structures and strong institutions (corporate, legal, and otherwise) have nevertheless concentrated
ownership).

17 See generally Goshen & Hamdanti, supra note 15. See also Alessio M. Pacces, Controlling the Corporate Controller’s
Misbehaviour, 11 J. Corp. L. STuD. 177, 187-88 (2011)(noting that “the pursuit of long-term strategies and
rewards to firm-specific investments is what normally motivates a controlling shareholder to bear the costs
of an undiversified investment”).

'8 Goshen & Hamdani, supra note 15, at 565. See also Eric Van den Steen, Disagreement and the Allocation of Control,
26]. L. Econ.& Ora. 385 (2008)(studying the allocation of control when there is disagreement about the right
course of action).

' Goshen & Hamdani, supra note 15, at 560, 577-79 (detailing the features of the entrepreneur’s idiosyncratic
vision). Goshen and Hamdani distinguish between the pursuit of idiosyncratic vision by the controller-
entrepreneurs and the pursuit of nonpecuniary benefits of control. While the former will benefit all
shareholders equally (as the pursuit of idiosyncratic vision is believed to produce above-market returns),
the latter refers to benefits that only the controller derives (e.g., personal satisfaction, pride, fame, and
political power). Id. at 566, fn. 16. Above-market returns indicate positive net present value of a project. Id.
at 577, fn. 53.

% 1d. at 572, 575.
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In particular, intra-group transactions in a corporate group (as R.P.T.s) provide a special
context for both implementing entrepreneurial vision and extracting P.B.C. . The next
section examines this tension and proposes a framework which monitors value-diversion
from the company and also allows the controllers the freedom of action that is necessary

to realise the idiosyncratic vision.?!

2. INTRA-GROUP TRANSACTIONS

Related party transactions are a key matter of concern for minority shareholder
protection.”? However, as mentioned above, while such transactions can be used by
corporate controllers to divert company value, they can also be value-increasing.”® In
this regard, R.P.T.s can be instrumental in implementing a business plan that is supposed
to produce above-market returns for all shareholders. This necessarily creates a tension
between the controller-entrepreneurs and minority shareholders, and challenges for
lawmakers and courts in preventing value-decreasing transactions while allowing

value-increasing ones.

Such challenges and tensions in conflicted transactions involving
controller-entrepreneurs are clearly presented by a recent high-profile case, namely the
acquisition of SolarCity by Tesla.?* SolarCity was a private company, specialising in solar
energy services. It was co-founded and controlled by the entrepreneur Elon Musk. Tesla,
a public company controlled also by Elon Musk,” acquired SolarCity in 2016. Such a

transaction was clearly subject to conflicting interests because of Elon Musk’s stake in

! See id. at 560 (arguing that “corporate law for publicly traded firms with controlling shareholders should
balance the controller’s need to secure her idiosyncratic vision against the minority’s need for protection”).

?2 See Atanasov et al., supra note 6, at 5-9 (detailing how insiders can extract value from firms through
self-dealing transactions); Simeon Djankov et al., The Law and Economics of Self-Dealing, 88 J. FIiN. Econ. 430
(2008)(presenting the anti-self-dealing index as a new measure of legal protection of minority shareholders
against expropriation by corporate insiders).

2 See, e.g., Luca Enriques, Related Party Transactions: Policy Options and Real-World Challenges (with a Critique of
the European Commission Proposal), 16 EUr. Bus. Ora. L. Rev. 1, 6-7 (2015); Alessio M. Pacces, Procedural and
Substantive Review of Related Party Transactions (RPTs): The Case for Noncontrolling Shareholder-Dependent (NCS-
Dependent) Directors, in THE LAW AND FINANCE OF RELATED PARTY TRANSACTIONS 181, 182 (Luca Enriques & Tobias
H. Trdger eds., 2019); Zohar Goshen, The Efficiency of Controlling Corporate Self-Dealing: Theory Meets Reality, 91
CAL. L. Rev. 393, 400 (2003).

1 See Stuart C. Gilson & Sarah L. Abbott, Tesla: Merging with SolarCity (December 2017, revised November 2018),
available at https://www.hbs.edu/faculty/Pages/item.aspx?num=53652 (last visited April 9, 2022).

» Although Mr. Musk’s share ownership amounts to only 22.1% of Tesla shares, in a recent litigation, the
Delaware Court of Chancery found that Mr. Musk was a controlling shareholder. See, e.g., In re Tesla Motors,
Inc. Stockholder Litig., WL 1560293 (Del. Ch. Mar. 28, 2018)(consolidated C.A. No. 12711-VCS (Del. Ch. Feb. 4,
2020).
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both companies.?® Tesla argued that the acquisition of SolarCity was crucial for the
implementation of its business plan and will offer unique synergies.”” However, at that
time, SolarCity was in a liquidity crisis and faced some issues in its business, which
triggered a negative investor sentiment against the transaction and a ten percent decline
in share price on the announcement.”® Some Tesla shareholders also brought a liability
suit challenging the transaction, claiming that it was an attempt to rescue a company in

which Elon Musk had a substantial stake at the expense of Tesla shareholders.?’

This article will specifically focus on intra-group transactions, which most
clearly reflect these tensions and challenges. On the one hand, in corporate groups, such
transactions may be used to divert value from listed companies where the controlling
shareholder has a lesser economic stake. For example, assume that in a corporate group,
a parent company has an eighty percent equity stake in Company B, while holding only
forty percent of shares of Company A. In such a case, the parent company will have

incentives to divert value from Company A to Company B via intra-group transactions.*

On the other hand, some intra-group transactions remain important and even
essential, especially within the context of implementation of an idiosyncratic vision (a

business plan). Within a group structure where sister companies produce inputs for a

%6 Not only Mr. Musk but also a few of Tesla directors and his relatives had an interest in SolarCity. See sources
cited in infra note 28 (detailing the sources of conflicts of interest surrounding the transaction).
%7 See TESLA, Tesla and Solar City (Nov. 1, 2016), https://www.tesla.com/blog/tesla-and-solarcity (last visited,
April 9, 2022 )(arguing that “Tesla’s acquisition of SolarCity is an important part of creating [its vision for]
tlhe] future”). 1t is further argued that people first doubted Tesla’s vision that the future of automobiles lies
in electric vehicles, which proved to be true. And “those same naysayers” will have similar doubts about
solar and storage, and Tesla’s acquisition of SolarCity. See id. However, the fact that idiosyncratic vision
can fail without producing any value for the shareholders is demonstrated by Elon Musk’s own confession
that he would not support the transaction if he could go back in time. See M. Matousek, Elon Musk said
he probably wouldn’t support Tesla’s controversial SolarCity deal if he could go back in time, Business Insider (Oct.
28, 2019), https://www.businessinsider.de/international/elon-musk-says-he-would-not-support-solarcity-
acquisition-again-2019-10/?r=US&IR=T.
See Lora Kolondny, Tesla’s Elon Musk knew SolarCity faced a “liquidity crisis” at time of 2016 deal, legal
documents show, CNBC (Oct. 28, 2019, 3:41 PM EDT), https://www.cnbc.com/2019/10/28/musk-deposition-
stockholders-v-tesla-solarcity.html (last visited April 9, 2022); Dana Hull & Austin Carr, Elon Musk’s
Solar Deal Has Become the Top Threat to Tesla’s Future, Bloomberg Businessweek (Nov. 13, 2019, 11:00
CET), https://www.bloomberg.com/news/articles/2019-11-13/elon-musk-s-solar-deal-has-become-
top-threat-to-tesla-s-future (last visited April 9, 2022); Linette Lopez, The future of Elon Musk’s empire
was in peril in 2016, and new documents reveal more about the desperate plan to save it, Business Insider,
https://www.businessinsider.de/international/elon-musk-tesla-solarcity-merger-frenzied-plan-new-
filings-show-2019-10/?r=US&IR=T (last visited April 9, 2022).
See Steven Haas & Richard Massony, Fiduciary Duties of Buy-Side Directors: Recent Lessons Learned, HARrv.
L. ScH. F. on Corp. GOVERNANCE (2018), https://corpgov.law.harvard.edu/2018/06/30/fiduciary-duties-of-
buy-side-directors-recent-lessons-learned/. Recently, the Delaware court has ruled in favor of defendant
Elon Musk, denying any fiduciary liability for the SolarCity acquisition. See Lora Kolodny Jessica
Bursztynsky, Elon Musk wins shareholder lawsuit over Tesla’s $2.6 billion SolarCity acquisition, CNBC (Apr. 27,
2022, 9:06 PM EDT), https://www.cnbc.com/2022/04/27/elon-musk-wins-shareholder-lawsuit-over-the-
companys-2pointé-billion-solarcity-acquisition.html (last visited May 19, 2022).
% The parent company will enjoy eighty percent of the gain of Company B from value-diversion while only
bearing forty percent of the (equivalent) loss of Company A.

28

29
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downstream company or provide services for an upstream company, the
controller-entrepreneur can tailor the products and services according to the needs of
his or her business plan for the downstream/upstream company. This can be
exemplified by the following scenarios. A public company in a corporate group
(Company A) produces and sells home appliances to consumers. The
controller-entrepreneur makes firm-specific capital (including human capital)
investments (via the parent company) in another sister company (Company B) to
produce a technology that he or she believes will make home appliances more efficient
and thus more environment-friendly and will ultimately attract more customers than
other firms that rely on standard technology. A transaction whereby Company B
provides such a technology to Company A will be an intra-group transaction conducted
in the implementation of an idiosyncratic vision. Such a vision, in the example, includes
inter alia a belief that such a technology is necessary to make products more efficient, and
that generating more environment-friendly products (through new technology) will
attract more consumers who are becoming more environment-conscious and ready to
spend more money to reduce their carbon footprint. Another example would be entering
into a distribution agreement with a sister company that aims to reach overlooked
potential customer areas and implement a different strategy (than other distributors)

which is believed to be capable of capturing more of the market.

The task therefore is to create a workable legal regime that will achieve the
optimal balance between preventing value-diversion via R.P.T.s and allowing corporate
controllers to implement their ideas via the same.3! For non-conflicted transactions, the
protection afforded by the business judgement rule in the case of a court review of
business decisions in a company provides ample room for controlling shareholders to
implement their business plans.*> However, in the case of conflicted transactions, like
intra-group transactions, the need to protect minority shareholders necessarily limits
the freedom of action of corporate controllers. Furthermore, while it is important to
provide controller-entrepreneurs with a certain freedom of action to enable the
implementation of their idiosyncratic vision, protecting minority shareholders by

preventing/limiting the private benefit extraction will also facilitate the emergence of

3! See generally Goshen & Hamdani, supra note 15, at 595-97. See also Filippo Belloc, Law, Finance and Innovation:
The Dark Side of Shareholder Protection, 37 CAMBRIDGE J. Econ. 863 (2013)(finding that “countries with stronger
shareholder protection tend to have larger market capitalisation but also lower innovative activity”).

32 See Goshen & Hamdani, supra note 15, at 598-601. Cf. Albert H. Choi, Concentrated Ownership and Long-Term
Shareholder Value, 8 Harv. Bus. L. Rev. 53, 79 & 80-81 (2018)(arguing for a heightened scrutiny of controlling
shareholders’ business decisions even if no conflicts of interest are present). On the business judgement
rule, see also JoHN ARMOUR ET AL., The Basic Governance Structure: The Interests of Shareholders as a Class, in THE
ANATOMY OF CORPORATE LAW: A COMPARATIVE AND FUNCTIONAL APPROACH 49, 69-71 (Reinier Kraakman et al.
eds., 3rd ed. 2017)(providing a comparative analysis of the review of business decisions by courts).
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controllers that are best positioned to increase firm value (like entrepreneurs) rather
than those controllers that are best positioned to syphon value from the company and

thus are willing to pay the most for a controlling stake.*?

Not all intra-group transactions will involve the implementation of an
idiosyncratic vision. Such transactions lend themselves to be differentiated and thus will
be subject to a normal review. In other cases where an intra-group transaction can serve
towards the attainment of an entrepreneurial idea, several difficult issues arise in terms
of finding an optimal regime where mistakes are minimised in protecting the minority
and allowing controller-entrepreneurs to conduct transactions in a manner they see fit.

The following parts will examine both groups of R.P.T.s.

2.1. INTRA-GROUP  TRANSACTIONS INVOLVING HOMOGENOUS
PRODUCTS/SERVICES

Intra-group transactions may involve transacting in homogenous products/services that
the company could easily acquire via transacting with unrelated third parties. An example
would be to buy certain commodities as inputs from a sister company that operates in
the upstream market. Since such transactions involve buying a standard product from a
related party, they do not form a crucial part of any idiosyncratic vision.** The company

can implement its business plan also by transacting with unrelated parties.

Normally, such transactions are inefficient because they produce no surplus
different than arm’s length market transactions but create monitoring costs.*> The latter
stems from the need to screen such transactions to ensure that the company at issue
does not lose value by transacting with a related party. However, entering into such

intra-group transactions can still be justified on various grounds.

Corporate groups are an intermediate form of coordinating resource allocation
in production that sits between a fully integrated business enterprise and spontaneous

market transactions.>® In corporate groups, although each entity preserves its legal

33 See Jens Dammann, Corporate Ostracism: Freezing Out Controlling Shareholders, 33 J. Corp. L. 681, 705-06 (2008).
It will also permit good controllers to raise capital at a lower cost, preventing the adverse selection problem.

** See Raghuram G. Rajan, Presidential Address: The Corporation in Finance, 67 J. FIN. 1173, 1193 (2012)(stating that
“[s]tandardization therefore reduces the idiosyncratic and personalized aspects of the entrepreneur’s role,
allowing her job to resemble that of a typical CEO, and making it easier for an employee or outsider to replace
her as CEO”).

3 See, e.g., ROBERT C. CLARK, CORPORATE Law 183 (2d ed. 1986); Melvin Aron Eisenberg, Self-Interested Transactions
in Corporate Law, 13 J. Corp. L. 997, 997 (1988) (expressing that “in perfect markets involving only
homogeneous goods, there would usually be no reason for a corporation to transact with a director or senior
executive rather than transacting on the market”).

% See Tobias H. Trdger, Corporate Groups - A German’s European Perspective, in GERMAN AND NORDIC PERSPECTIVE ON
CoMPANY LAW AND CAPITAL MARKETS LAw 157, 192-93 (Holger Fleischer, Jesper Lau Hansen & Wolf-Georg Ringe
eds. 2015).
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personality (different from fully integrated firms) they are closely integrated (different
from transactions between independent firms in a market). This form of organisation
provides a number of benefits. While preserving the positive effects of asset partitioning
between separate legal entities,’” the potential transaction costs are minimised when

t3® In such a case, corporate groups prevent problems

market frictions are presen
resulting from these frictions by internalising the relevant product/service line, bringing
about beneficial intra-group transactions.*® For instance, if buying a commodity from an
external supplier in a long-term relationship would cause unstable and low-quality
supply, and thus disrupt the business, transacting with an upstream sister/parent
company for the purchase of this commodity will avoid these problems. Such benefits
would, in turn, justify intra-group transactions that only involve homogenous

products/services concluded at market price but produce monitoring costs.*

As intra-group transactions that involve only homogenous products/services
generate no issue of allowing the controller-entrepreneur to implement his or her
idiosyncratic vision, the need to protect minority shareholders becomes central.
Available tools in screening self-dealing can be used to their full extent.*! In other words,
these transactions should be subject to procedural safeguards (e.g., approval by

independent directors or disinterested shareholders) or to a court review of their merits,

37 On asset partitioning, see generally Henry Hansmann & Reinier Kraakman, The Essential Role of Organizational
Law, 110 YaLk L. J. 387 (2000); Henry Hansmann, Reinier Kraakman & Richard Squire, Law and the Rise of the
Firm, 119 Harv. L. Rev. 1333 (2006).

% Especially, markets may involve monopolies/oligopolies, information asymmetries and hold-up risk from

market participants. For market frictions, see generally Oliver E. Williamson, Markets and Hierarchies: Some

Elementary Consideration, 63 Am. Econ. Rev. 316 (1973). See also Henry Hansmann, Ownership and Organizational

Form, in THE HANDBOOK OF ORGANIZATIONAL Economics 891, 899-02 (Robert S. Gibbons & John Roberts eds.,

2012).

See Hansmann, supra note 38, at 899 (“There are a variety of costs associated with arm’s length contractual

transactions that can be reduced by bringing the contracting parties under common ownership”). See

also Kang, supra note 8, at 108-109 (enumerating the benefits of internal transactions between affiliated
companies); Tarun Khanna & Jan W. Rivkin, Estimating the Performance Effects of Business Groups in Emerging

Markets, 22 STRAT. MaMT. J. 45 (2001) (examining business groups in emerging markets where market failures

and high transaction costs abound).

Cf. Pacces, supra note 23, at 196 (stating that “RPTs that have a business purpose cannot be identical to an

arm’s length transaction”). Of course, such intra-group transactions may also involve prices less than the

market price. In such cases, along with avoiding possible market frictions, it is even more in the interest of
the relevant company to transact with an affiliate company rather than transacting in the market.

Yet, in order to reduce monitoring and transaction costs of R.P.T.s, jurisdictions may exclude R.P.T.s that

are routine, or at market price, or in the ordinary course of business (like most intra-group transactions

involving only homogenous products/services) from the review mechanisms or provide lighter review of
such transactions. See, e.g., Directive 2017/828, of the European Parliament and of the Council of 17 May

2017 amending Directive 36/EC, 2007 0. (L 184) as regards the encouragement of long-term shareholder

engagement, 2017 0.J. (L 132) 1, art. 9¢(5)(stating that review mechanisms shall not apply to transactions

entered into in the ordinary course of business and concluded on normal market terms, and for such
transactions, the (disinterested) administrative or supervisory body of the company shall establish an
internal procedure to periodically assess whether these conditions are fulfilled).

39
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both of which would normally involve the practice of comparing the substantive terms

of the R.P.T.s in question with those of arm’s length deals.*?

2.2. INTRA-GROUP TRANSACTIONS INVOLVING DIFFERENTIATED/SPECIAL
PRODUCTS/SERVICES

Intra-group transactions may also involve differentiated/special products/services
rather than homogenous ones. As exemplified above, those transactions may serve
towards the end of implementing an idiosyncratic vision** and therefore call for a special
attention in the balancing act of protecting minority shareholders and maximising
returns from the controllers’ entrepreneurship. Because such transactions are
necessarily different from market transactions and involve idiosyncratic elements, a
common way of judging the merits of R.P.T.s - comparing their terms to those of arm’s
length transactions - may fail.** In the simplest terms, the intra-group transaction
between Company A and Company B regarding the special technology Company B
produces for Company A’s products is different from a market transaction that involves
standard technology, and will inevitably contain distinctive (and most likely costlier)
terms. Such transactions should be permitted in order to allow controller-entrepreneurs

to implement their business plan.

From the perspective of the controller-entrepreneur, for Company A, market
transactions involving other products will not serve towards the attainment of

idiosyncratic vision. Furthermore, contracting with an arm’s length market participant

2 Cf. Kang, supra note 8, at 136 (arguing that in return for a stable and trustworthy supply from an affiliated
company, paying a higher price than the market price may be reasonable when the risks from transactions
in a market are considered).

* See Rajan, supra note 34, at 1177, stating that:

To create NPV [net present value], the entrepreneur has to go out on a limb,
distinguishing herself from the rest of the herd of potential competitors and thus
potentially earning sustainable profits (provided that the limb is narrow enough,
the firm’s capabilities distinctive enough, or its innovation continuous enough that
others cannot follow). Thus, the process of creating positive NPV invariably implies
differentiation—whether in creating new products or product varieties that nobody
else manufactures, in developing production methods that are more efficient than
that of the competition, or in targeting customer populations or needs that have
hitherto been overlooked.

“1In the case of differentiated products/services, the arm’s length test translates into an exercise of
discerning the range of prices in which a reasonable buyer or seller would be willing to buy or sell the
asset/service, dealing under arm’s length conditions. See Eisenberg, supra note 35, at 999. However, intra-
group transactions that involve idiosyncratic elements pose a challenge. Consider the above example.
Understanding the price Company A would be willing to pay as a reasonable buyer dealing at arm’s length
for Company B’s products would require the relevant body reviewing the transaction to determine the
value of the differentiated/special products for Company A - an exercise which is both impractical (see
infra text accompanying notes 53-55) and tantamount to reviewing the idiosyncratic vision underlying the
transaction itself.
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for the production of a differentiated product in this regard may not be feasible because
in such a case, each party may expose itself to opportunism by the other party. The
controller may also prefer to implement his or her business plan through a fully
integrated firm (i.e. a multidivisional company) or a corporate group involving only
wholly-owned subsidiaries if he or she reckons that the implementation of the business
plan through intra-group transactions concluded between two separate legal entities
(involving minority shareholders) is not feasible due to legal restrictions on intra-group
transactions in such a case. By allowing controller-entrepreneurs a certain freedom of
action in concluding intra-group transactions that are different and costlier than market
transactions, a legal regime may also support corporate groups involving separate legal

and public entities as an organisational form and possible benefits thereof.*®

However, at the same time, these transactions should be reviewed in order to
ensure that they are not a tool of expropriating minority shareholders. The task is

therefore to devise an R.P.T. regime that would achieve both ends in an optimal way.*®

In this regard, Goshen and Hamdani advocate for a liability-rule regime?” to
minimise the interference of minority shareholders in the process of conducting related
party transactions while protecting them from value diversion.”® Such a regime
envisages the ex-post court review of the merits of R.P.T.s without any ex ante vetting of
such transactions through procedural safeguards.** They do not however clarify how
courts would review related party transactions that involve idiosyncratic elements.

Pacces, on the other hand, argues that courts cannot review the substantive fairness of

5 See also Dammann, supra note 33, at 696 & 707 (noting the benefits of maintaining the controlled company’s
status as a publicly traded corporation). In the end, “the organization structure most conducive to
innovation varies with the characteristics of technology, which dictates the relative advantages and costs
of different forms”. See Sharon Belenzon et al., The Organization of Innovation Across Countries and Industries
(2013), 1, https://pdfs.semanticscholar.org/e389/d660ab42a1a7415105c5c44ea25d5a3c5ed3. pdf.

See also Pacces, supra note 23, at 193-94 (referring to allowing value-decreasing R.P.T.s as “false negatives” and
preventing value-increasing R.P.T.s as “false positives”, and noting that “[e]fficient enforcement requires
that the joint cost of these errors be minimized”).

For the distinction between “liability rules” and “property rules”, see Guido Calabresi & A. Douglas Melamed,
Property Rules, Liability Rules, and Inalienability: One View of the Cathedral, 85 Harv. L. Rev. 1089 (1972). If the
transfer of an entitlement can only happen in a voluntary transaction where the value is agreed upon by
the seller, the entitlement is protected by a property rule. On the other hand, if its transfer can occur at an
objectively determined price despite the unwillingness of the seller to sell at that value, it is protected by a
liability rule. Id. at 1092.

See Goshen & Hamdani, supra note 15, at 610.

Applying the framework of “property rules” vs. “liability rules” (see supra note 47) to legal safeguards against
value-diversion via R.P.T.s, Goshen identifies a legal protection as a property rule if “any contemplated
transaction tainted with self-dealing cannot proceed without the minority owners’ consent”. On the other
hand, “a liability rule allows transactions tainted with self-dealing to be imposed on an unwilling minority
but ensures that the minority is adequately compensated in objective market-value terms”. See Goshen,
supra note 23, at 398. The ex-post court review of R.P.T.s without any procedural safeguard qualifies as
a liability rule regime because in such a regime, corporate controllers can engage in R.P.T.s without any
consent of disinterested parties provided that such transactions are “fair”. Id. at 408.

4
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such transactions because they usually apply the arm’s length criterion, which is not
useful in such cases.®® Instead, he proposes a review of R.P.T.s by non-controlling
shareholder-dependent directors.®®  Similarly, Pacces does not delineate how these
directors would review these transactions. Below, without expressing any preference for
court review of R.P.T.s or any procedural safeguard, I propose several ways of reviewing
intra-group transactions that involve idiosyncratic elements. These review methods can
be applied both in the case of ex post court review of R.P.T.s and when procedural
safeguards (disinterested shareholder vote on R.P.T.s or independent directors’ review of
R.P.T.s) are in place.”* The aim is to look after the minority shareholders’ interests with

minimal interference in the controller-entrepreneurs’ freedom of action.

A reasonable way of reviewing transactions that are clearly conflicted but
entered into within the context of implementing an idiosyncratic vision is to find out
how much value the implementation of the idiosyncratic vision (via intra-group
transactions) would produce/has produced and whether the amount the company would
spend/has spent on the project (in transacting with related companies) is less or more
than this value.”® However, there are two difficulties with this approach. First, an
idiosyncratic vision that is bona fide supposed to produce above-market returns can fail.>
If these failures will make controlling shareholders liable to minority shareholders for
value-diversion, there is risk of over-deterring controller-entrepreneurs from pursuing
such projects. Second, it is very difficult to verify the extent of the value produced by the
implementation of an idiosyncratic vision (via intra-group transactions).> Consider the
above example again. The controller-entrepreneur engages in producing a special
technology via Company B and makes firm-specific capital investments. Company A buys

this technology from Company B to beat the competition and earn handsome profits.

%0 See Pacces, supra note 23, at 183 & 196-97. He further states that there exists no standard that allows a judge
to make a substantive assessment of an R.P.T., particularly whether dealing with a related party has any
business purpose at all. Id. at 196.

3! According to his proposal, a minority of the board of directors should be composed of “non-controlling
shareholders-dependent directors” who are exclusively nominated, appointed, and removed by the minority
shareholders. These directors should have the sole mandate of screening R.P.T.s See id. at 209-16 (detailing
his proposal and potential criticism thereof).

> While shareholders do not need to justify their votes on R.P.T.s, institutional investors (that increasingly
dominate shareholding across the world) have a fiduciary duty to ultimate beneficiaries of shares, and this
duty requires them to vote in the best interest of the company (value). The following ways of reviewing
intra-group transactions explained in the text would help institutional shareholders to identify value-
increasing/value-decreasing transactions.

33 See Pacces, supra note 23, at 189 (stating that “the price of a tailor-made engine could depart from the price
of a standard engine up to a point (the “no-tunneling” point) in which noncontrolling shareholders expect
to receive at least as much in terms of return from asset specificity”).

> See Goshen & Hamdani, supra note 15, at 578, fn. 55 & 600, fn. 122 (acknowledging that the idiosyncratic
vision of the controller-entrepreneur can fail).

> See also Pacces, supra note 23, at 197-98.
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Whether such a business plan will be successful, or the extent of its success is uncertain

and non-verifiable.

Useful insights can be gained however by considering the dynamics in markets
involving different products. Product differentiation creates monopolistically
competitive markets.® In such markets, each firm is a monopoly in that it is the only
producer of the unique product. However, unlike monopolies where there are no
alternatives, each product is also a close substitute.>” Monopolistically competitive firms
have demand curves less elastic than the one in a perfectly competitive market but more
elastic than in a monopolised market. This means that such firms can raise their prices

without losing all the demand.>®

In arm’s length transactions, a monopolistically competitive firm will charge a
price that reflects the demand for the output produced at an amount where its marginal
costs are equal to its marginal revenue.> If its average total cost is lower than the market
price, the firm will make profits and vice versa.*®® In related party transactions, however,
such a firm can charge any price without regard to the demand, transforming into (more
than) a pure monopolistic position.®! In our case, for example, Company B is in such a
position vis-a-vis Company A because the transaction is imposed on Company A through
the controlling power of a controlling shareholder and the terms of the transaction are
not determined in an arm’s length manner. A few considerations may help understanding

whether there is a value-diversion from Company A to Company B in such transactions.

First, if Company B is also transacting with external parties for the same product,®?
there will be a market price (which will be determined in accordance with the dynamics
of a monopolistically competitive market). This market price could provide a benchmark

to determine value-diversion: whether Company A is charged above this price or not.

However, if Company B is not transacting with external parties (i.e., supplying

the relevant product only to Company A), there will be no market price and hence no

5 See KARL. E. CAsE, RAY. C. FAIR & SHARON E. OSTER, PRINCIPLES OF EcoNomics 344-59 (12th ed. 2017).

*" Id. at 353.

8 Id.

> Id. at 354.

1.

%! A monopolistic firm sets the market price. However, related party transactions will grant more power to a
company than a monopolistic firm has because even monopolies can lose customers if they raise their prices
too much as consumers may shift their limited resources to other markets. See Id. at 299. For a related party
(that has control over the counterparty), the demand will be stable because the other party will not be able
to decide of its own volition not to transact any more. Moreover, while a monopolistic firm has to lower the
price it charges to raise and sell its output, a related party does not. Id. at 302.

%2 The product Company B is producing is specifically tailored for Company A’s needs. But it does not mean that
it cannot sell it to other parties. For example, rather than selling its product to the competitors of Company
A, it may transact with companies from other unrelated industries that may benefit from the same (efficient
and environment-friendly) technology that Company B produces for Company A.
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benchmark.®® In such cases, I propose considering whether and to what extent the related
company (Company B in the example) has charged prices over its average total cost® in

transacting with the relevant company (Company A in the example).

A default standard would consider any price more than the average total cost of
Company B as value-diversion and prohibit it therefore from charging prices over the
average total cost. In such a case, while there will be no losses for Company B, this will
leave it with zero profits. Nevertheless, such a situation can still be justified. First, in the
case of intra-group transactions entered into in pursuit of an idiosyncratic vision, the
controller-entrepreneur’s main interest lies in securing above-market returns with
his/her business plan for Company A. And he or she dictates Company A to enter into a
transaction with Company B to be able to implement his or her idiosyncratic vision.
Arguably, the controller-entrepreneur should not be allowed to further use his or her
power over Company A to pay prices over the average total cost of Company B where his
or her economic interest is greater. The firm-specific capital investment the
controller-entrepreneur makes via Company B would not also be stifled or
disincentivized if not allowed to charge prices over its average total cost and to make
profits because the purpose of such investment is to produce above-market returns via
Company A in the first place. Such a rather drastic approach is arguably essential to
prevent Company A from paying more than the necessary for a project the value of
which is uncertain, and ultimately to protect minority shareholders from expropriation.
Second, in the long-run equilibrium, the profits for a monopolistically competitive firm
(such as Company B) must be (and will be) zero anyway.®> One should note that adopting
this standard would effectively necessitate Company B to be a wholly-owned subsidiary
(with no minority shareholders) because, although there is a certainty of breaking even,
public investors would refrain from investing in the equity of such a company as there is

no prospect of profit.®

% See Dammann, supra note 8, at 219 (stating that “affiliated corporations may produce some of their products
and services solely for other affiliated companies, making it difficult to determine their arm’s length value”).

54 “Average total cost is total cost divided by the number of units of output”. See, e.g., Case, Fair & Oster, supra
note 56, at 207.

% For an explanation of why in the long-run equilibrium there will be zero profits for a monopolistically
competitive firm, see id. at 354-56. Furthermore, while transacting at price = average total cost provides
no profits, it is more advantageous to the related party company than a hypothetical (but possible) scenario
where it would transact with external parties, however at a loss (at a price < average total cost) because
of weak demand for the differentiated product. See Id. at 354. Benchmarking price against average total
cost will also allow adaptation to changes in the costs of the related company in producing/rendering the
differentiated product/service, which enables it in turn to operate continuously at no loss. Overall, these
would help securing the idiosyncratic vision of the controller.

% Note that in the scenario where such a standard would be applicable, Company B does not transact with any
party other than Company A. Creditors (bondholders, banks and non-bank lenders) would still lend to such
a company as they would be paid in full. Capital contributed by creditors and public shareholders would
count as fixed cost. See Id. at 199.
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Alternatively to this (default) standard, it can be agreed that value-diversion would arise
when the related company charges prices which are a certain percentage higher than the
average total cost (which serves as the threshold). For example, a price which is only
twenty percent higher than the average total cost can be accepted as justified. This will
enable the related party to make profits, which can be important in terms of the ability
to finance itself in the first place.’” Determining the threshold - the percentage margin
between the price and the average total cost - would be left to the controller and
minority shareholders.®®  Controllers would have an incentive to agree on such a
threshold (among others, to leave a certain room of profit for the related party
itself-Company B in the example), which gives minority shareholders leverage in the
negotiation. Minority shareholders would also have an incentive to diverge from the
default standard to allow the supplier-related party to finance itself (on more favourable
terms or with more financing options) and ultimately to produce tailored products for
the company of which they are a shareholder that would then earn some above-market

returns (Company A in the example).®

Along with a review of the terms of an intra-group transaction concluded in
pursuit of an idiosyncratic vision along the above-explained lines, another useful
examination could be to scrutinise whether there is/was a reasonable case to pursue such
an idiosyncratic vision and to enter into intra-group transactions that are different (and
costlier) than market transactions in the implementation thereof. Normally, the
business judgement rule would (and should) largely protect the controllers from any
interference of a third party (including courts) in determining the business strategy of a
company.” However, in our case, a conflict of interest taints the transaction.”! And
arguably, an intermediate standard of review may apply, namely whether the R.P.T. in
question is/was reasonably (emphasis added) implemented in pursuit of an idiosyncratic
vision.

In such an examination, courts or other disinterested parties would not police

whether the business plan followed by the controller-entrepreneur produced or would

%7 This would be especially relevant for equity finance. In terms of debt finance, the cost of capital can be
lower.

% A mechanism to achieve this would be an amendment to the corporate charter, which states the threshold
for value-diversion in intra-group transactions and which would have to be consented to by (a majority of)
minority shareholders. See also Ronald ]. Gilson, Controlling Shareholders and Corporate Governance: Complicating
the Comparative Taxonomy, 119 HArv. L. REv. 1641, 1663 (2006), (arguing for a framework where controlling
shareholders are permitted to contract with investors over private benefit levels).

% Admittedly, such an approach may not be frictionless as there may be opportunistic or conflicted minority
shareholders as well as those that would suffer under too much information asymmetry to make a reasonable
decision.

70 See supra note 32 and accompanying text.

7! It is in the personal interest of the controller to divert value via the transaction from Company A to Company
B where his or her economic stake is greater.
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produce sufficient value for the company to compensate for transacting differently than
the market conditions.”> Rather, they will examine whether there is/was indeed a
reasonable case to make such a business decision in the first place. After all, since the
definition of idiosyncratic vision is quite broad,”® every corporate controller can claim to
be pursuing intra-group transactions under a business plan that is believed to be capable
of producing above-market returns. Untrammelled discretion for corporate controllers
to conduct intra-group transactions may produce inefficient transactions. For example,
assume that Company A desires to enlarge its business through entering into new
territories (geographic markets), and there are several feasible options (territories)
along with one that would entail buying land, building or distribution facilities from a
related party (i.e., affiliated company). Further assume that choosing each option would
entail different costs and benefits but the latter (the R.P.T. option) is costlier than other
options and its benefits are not clear. Normally, a decision of which of the feasible
territories a company should expand into is an idiosyncratic assessment of the
controller-entrepreneur made under uncertain conditions. However, under the pretence
of this assessment, the controller-entrepreneur may try to sell these unused assets of
Company B (in order to invest the proceeds in better projects) to Company A, which
would be in fact better off in expanding into other territories. In other words, situations
may exist where the idiosyncratic assessment loses its significance in terms of a business
decision and a prudent reasonable businessperson would (easily) realise that the R.P.T.

option is a worse option for the company.

A reasonableness test may therefore prevent controllers from pursuing pet
projects via harmful intra-group transactions under the pretence of pursuing an
idiosyncratic vision. One can object whether such a test would constitute an invasive
second-guessing of business strategy. However, it should be noted that even the business
judgement rule in non-conflicted situations does not allow ones in charge of
decision-making to follow wasteful projects.” After all, if the corporate controller
cannot persuade the court (or independent directors or minority shareholders) that
there is/was a reasonable case for pursuing his or her vision through intra-group
transactions, one may infer that there is/was none in the first place. One can also define
reasonableness differently, making it a more, or less, strict test. One way to define
reasonableness that would only minimally meddle with business decisions is to ask

whether the outcome is one which no reasonable decision maker acting reasonably could

7 For difficulties associated with such a review, see supra notes 53-55 and accompanying text.

7 See supra text accompanying note 19.

7 For example, in the U.S., the classic case law is such that the business judgement rule does not protect
directors if they commit an act of corporate “waste”. See Bayless Manning, The Business Judgment Rule in
Overview, 45 OHIO STATE L. J. 615, 621 (1984).
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have reached, which is close to irrationality. Furthermore, similar to the contours of a
duty of care review by the courts of company directors’ decisions, some objective
standards of conduct for the controllers can be developed under the reasonableness test.
For example, the controllers can be required to sufficiently inform themselves before
making their decisions following their idiosyncratic assessment, or to acquire an outside

view to mitigate the effects of possible bias or blind spots under which they are suffering.

Such an intermediate standard of review becomes even more important when one
considers the overconfidence and optimism bias under which the corporate controllers,
especially entrepreneurs, suffer along with the explicit conflict of interest.”> Such biases
may make value-decreasing transactions look value-increasing even for well-intentioned

controller-entrepreneurs.”®

Last but not least, the idiosyncratic vision of corporate controllers may not only
relate to business strategies that are believed to be capable of producing above-market
returns, but also involve consideration of stakeholder interests (e.g. climate-friendly,

).”7 In such cases, R.P.T.s (in the form of

environment-friendly, labour-friendly etc.
intra-group transactions) different and costlier than arm’s length market transactions
may be necessary to implement such strategies (i.e. to produce an output/service in
certain ways). For example, if a necessary input for Company A’s products is produced by
external companies in which the labour conditions in the production line are repugnant
to the values endorsed by the Company A and its controller (and maybe its public
investors), then the controller may engage in supplying this necessary product through
another controlled company, Company B, which ultimately gives rise to intra-group

transactions.

The question is what considerations should apply in these cases in terms of the

review of such transactions to prevent value-diversion. An implicit idea in allowing the

7 It is true that courts may suffer from hindsight bias if they review the decisions of corporate controllers after
the outcome of the relevant decision clearly materialises. See Armour et al., supra note 32, at 70. However, it
is also important to consider the biases of corporate controllers in decision-making. The overconfidence and
optimism bias are among the most important ones. Many interdisciplinary studies show that in forecasting
the outcomes of risky projects, the planning fallacy leads entrepreneurs and executives to make decisions
based on delusional optimism rather than on a rational weighting of gains, losses and probabilities. See
also DANIEL KAHNEMANN, THINKING, FAST AND SLow 252 (2011). See also id. at 255-65 (explaining “optimistic
bias” and overconfidence of entrepreneurs and executives); Malcolm Baker & Jeffrey Wurgler, Behavioral
Corporate Finance: An Updated Survey, in HANDBOOK OF THE ECONOMICS OF FINANCE VoL. 2A 351, 386-87 (George M.
Constantinides et al. eds., 2013) (same); Itzhak Ben-David, John R. Graham & Campbell R. Harvey, Managerial
Miscalibration, 128 Q. J. Econ. 1547 (2013) (finding that executives show miscalibration regarding their own
firms’ prospects and follow more aggressive corporate policies).

78 See, e.g,, Kahnemann, supra note 75, at 252 (stating that executives “spin scenarios of success while
overlooking the potential for mistakes and miscalculations”).

77 In other words, controller-entrepreneurs may maintain control over the company not only to be able to
implement a business plan that he or she believes will produce above-market returns but also to be able to
run the company and conduct its business in a certain way.
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controller-entrepreneurs the freedom of action in pursuing a business plan is that such a
plan may produce above-market returns for minority shareholders and may ultimately
increase societal welfare.”® In other words, a quid pro quo for allowing
controller-entrepreneurs to pursue their idiosyncratic vision and conduct intra-group
transactions on different terms than market transactions (which would normally
indicate value-diversion) is to share the benefits of such a plan with investors (and to
contribute to the social welfare). However, in the case of intra-group transactions
entered into under pure “stakeholderist” aims, there is no promise of above-market
returns. On the contrary, intra-group transactions costlier than market transactions will

reduce profits.”®

A case for still allowing such transactions can be made on the ground that public
investors (minority shareholders) knowingly invest in such companies that pursue
rather “sustainable” policies and share the non-pecuniary benefit resulting from
following such a stakeholderist strategy.3’ One can object that the company can switch
to sustainability after the investors purchased the shares (i.e., after the shares were
offered to the public). But, in such a case, disgruntled investors can exit by selling their
shares in a liquid secondary market. Furthermore, regimes where companies should or
can take into account societal or stakeholder welfare rather than maximising

shareholder value would support entering into such transactions. This would be possible

7® Aninnovative business plan (e.g., introducing a new product, method of production or organisation, utilising
different inputs, opening up new markets) will either increase efficiency and thus decrease expenses or
directly result in more profits. It will also lead to economic growth and more social welfare by improving
goods and services and making their production more efficient. See generally Joseph. A. Schumpeter, THE
THEORY OF ECONOMIC DEVELOPMENT: AN INQUIRY INTO PROFITS, CAPITAL, CREDIT, INTEREST, AND THE BUSINESS CYCLE
(1911).

7 In the above example, since Company B will incur more expenses than market counterparties to provide
more labour-friendly working conditions, it will charge Company A more for the products it supplies in
comparison to external companies which provide the same input. On the other hand, if Company A will be
able to sell its products more and thus make more profits as the products are preferred more by consumers
who are conscious of the production conditions, then even such intra-group transactions, albeit costlier for
Company A in comparison to market transactions, will cause an increase in profits.

% Sustainable investing or socially responsible investment is basically an investment strategy that takes into
account the concerns about social or environmental issues along with the usual risk and return calculation.
Funds invested in companies that follow “sustainable” policies may overperform other funds. See, e.g.,
Jennifer Thompson, Sustainable Funds More Likely to Be Top Performers, Study Shows, FIN. Tives (Aug. 12,
2019), https://www.ft.com/content/9e71cf86-ba2d-345c-bb3b-0d5887abbcéa. But this may not be the main
consideration for investors. See, e.g., Arno Riedl & Paul Smeets, Why Do Investors Hold Socially Responsible
Mutual Funds?, 72 J. Fin. 2505 (2017)(finding that socially responsible investors expect to earn lower returns
and pay higher management fees, which suggests that “investors are willing to forgo financial performance
in order to invest in accordance with their social preferences”); Samuel M. Hartzmark & Abigail B. Sussman,
Do Investors Value Sustainability? A Natural Experiment Examining Ranking and Fund Flows, 74 J. FIN. 2789 (2019)
(finding evidence that investors marketwide value sustainability, and no evidence that high-sustainability
funds outperform low-sustainability funds, which is consistent with nonpecuniary motives influencing
investment decisions).
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if the corporate purpose and directors’ duties endorsed in a jurisdiction are based on
stakeholder value theory which would allow truly sacrificing profits in favour of
improving labour conditions.8! On the contrary, shareholder primacy (and also
enlightened shareholder value) would subordinate stakeholder interests to shareholder

value and allow the former to be pursued only when it increases the latter.??

On the other hand, such transactions can still also be used to divert company
value to corporate controllers. Reviews by courts or disinterested players of such
transactions along the lines explained above may be further used to ensure that such
intra-group transactions (that are necessarily costlier than market transactions) do not
expropriate minority shareholders. Consider again the above example. Company B’s
average total cost of producing the necessary input for Company A will be higher than
those of market suppliers (because of providing more labour-friendly conditions). Yet,
courts or disinterested parties may police possible value-diversion by preventing
Company B from increasing the price of the input further over its average total cost
(which benefits the corporate controller at the expense of minority shareholders of

Company A) or by allowing only a certain margin.

2.3. OTHER ISSUES REGARDING THE OVERSIGHT OF INTRA-GROUP
TRANSACTIONS

Adequate review of intra-group transactions to ensure the prevention of value-diversion
by the corporate controllers is not limited to the above explained issues. First of all, not
only the terms of the relevant transaction but also how the transaction is carried out
matters. For example, even if the terms of an intra-group transaction between Company
A and Company B are entirely fair (which is determined according to one of the various
standards of review), issues in the performance of the transaction may still result in

value-diversion from Company A to Company B.2* A simple non-performance or

81 Stakeholder (value) theory calls for a balancing of different interests of company stakeholders such as
employees, suppliers, customers, environment/community, and shareholders. No interest of a stakeholder
group would have to be prioritised. On stakeholderism, see further Lucian A. Bebchuk Roberto Tallarita, The
Hlusory Promise of Stakeholder Governance, (2020) 106 CornELL L. Rev. 91, 103-24,

82 Shareholder primacy and its nuanced but fundamentally same version, called enlightened shareholder
value, pursue shareholder value and prioritise it over other interests in a conflict situation. See id.

8 In the famous case of Sinclair Oil Corp. v. Levien, 280 A.2d 717 (Del. S. Ct. 1971), for example, minority
shareholders who brought the suit argued that the parent company (i.e., Sinclair) had caused the transaction
between its two subsidiaries (i.e., Sinven and International) to be breached in favour of the one where its
economic stake is greater (i.e., International). See Id. at 723 (“[A]lthough the contract called for payment
on receipt, International’s payments lagged as much as 30 days after receipt. Also, the contract required
International to purchase at least a fixed amount of crude and refined products from Sinven. International
did not comply with this requirement”). The court ruled that “[ulnder the intrinsic fairness standard,
Sinclair must prove that its causing Sinven not to enforce the contract was intrinsically fair to the minority
shareholders of Sinven. Sinclair has failed to meet this burden.” Id.
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faulty/late performance of a contract may cause damages to a company. Normally, such
issues are within the purview of contract law and in an arm’s length relationship, the
damaged party would demand compensation and eventually sue the non-performing
party. On the other hand, in transactions between related companies (such as
intra-group transactions), as both companies are under common control, the damaged
company might not sue the other company. For instance, even if Company A suffers
harm because of non-performance of an intra-group transaction by Company B, common
control of both companies may mean that Company A foregoes its claim in favour of
Company B, which may be underlined by a conflict of interest because this benefits the

corporate controller who has more economic stake in Company B.

While not only the terms but also the performance of a related party transaction
matters in terms of value-diversion, the latter becomes even more important in
intra-group transactions because such transactions are often long-term (such as a supply
agreement). The issue therefore becomes how to ensure the constant screening of an
intra-group transaction. The oversight of courts may prove ineffective because the
initiators of derivative suits (namely minority shareholders) may not be able to
continuously monitor (performance of) all the intra-group transactions of an investee
company.?* A better alternative is to entrust the issue to independent directors. As
mentioned above, normally, directors would decide whether to pursue the claims of a
company against counterparties in arm’s length transactions. In related party
transactions, due to conflicts, they may however drop rightful claims against related
companies. Independent or minority shareholder-dependent directors could be
entrusted with the charge of pursuing such claims along with their duty of reviewing
and approving related party transactions in the first place. Or, in companies that often
enter into R.P.T.s, permanent R.P.T. committees (similar to remuneration or audit
committees) could be formed or mandated to approve and handle all the issues that arise

from an R.P.T.%°

% Such an option would also be costly given the administrative costs of litigating all the intra-group
transactions. Furthermore, cost considerations may make most, if not all, minority shareholders rationally
apathetic in terms of bringing a derivative suit in the name of the company for non-performance. The option
of utilising the general meeting for the decision of bringing a suit (through the majority vote of minority
shareholders) which would necessitate a company action in the case of an affirmative vote would provide
a better alternative, albeit not a swift one unless extraordinary general meetings are held (as well as being
possible only in those jurisdictions where lawsuits against directors can be brought also via a shareholder
meeting resolution).

There also exist legal regimes which allow offsetting between different costs and benefits arising from the
relationship of the relevant company with an affiliate company. For example, even if there are damages for
Company A arising from the non-performance by Company B of a contract, if these damages are offset by
another benefit Company A derives from its relationship with Company B, then it is considered that there
is no value diversion. For an explanation of such legal regimes, see infra note 91. Cf. Sinclair Oil Corp. v.
Levien, 280 A.2d 717, at 723 (Del. S.Ct. 1971)(refusing to allow the parent company a credit or setoff of all
benefits provided by it to the subsidiary with respect to all the alleged damages except that setoff is allowed
on specific transactions).
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Secondly, as stated above, intra-group transactions are often long-term contracts. This
situation creates another issue in relation to preventing value-diversion: even if the
relevant transaction is fair at the time of conclusion and review/approval, it may become
unfair due to changes in market conditions.®® Obviously, even in arm’s length
transactions, parties cannot anticipate every possible change in the future that may
require an adaptation, and contract accordingly.?” Or, imbalances in bargaining power
may prevent a contracting party from taking measures against possible detrimental
outcomes within the contractual framework. In intra-group transactions, however, a
conflict of interest may result in omissions of useful terms that would allow a
contracting party to maintain a beneficial position in a contract. At a minimum,
therefore, courts may also review whether R.P.T.s conform to standard modal contracts,
or whether terms that could have been expected from a reasonable or prudent
businessperson and allow adaptation in the transaction exist.8® Relevant disinterested
bodies (such as independent directors) may also be entrusted with ensuring that the
pertinent intra-group transaction is not only fair at the time of conclusion but also will
not be detrimental to the company during the course of the contract. This task can be
achieved by confirming that the relevant (long-term) intra-group transaction includes
provisions/terms that can enable the company to adjust according to market conditions
(thus maintaining the fairness of the transaction) and actually invoking/enforcing such
provisions/terms when needed.

A last issue relates to the oversight of intra-group transactions itself. A
long-standing debate in this regard is whether, rather than vetting individual
intra-group transactions, the total benefits and costs of the overall relationship of the
relevant company with the corporate group and affiliated companies should be

considered.®® The latter approach would arguably provide more flexibility in the

% See Kang, supra note 8, at 134 (noting the problem of a corporate group not adjusting an internal transaction
price immediately in response to the wide fluctuation of a fair market price).

%7 Incomplete contracts theory suggests that parties to a contract cannot specify all the relevant contingencies.
See, e.g., Oliver Hart & John Moore, Incomplete Contracts and Renegotiation, 56 ECONOMETRICA 755 (1988).

8 For example, long-term energy supply contracts generally contain clauses of price formula and price
revision (such as indexation mechanisms and hardship clauses). See Victor P. Goldberg, Price Adjustment
in Long-Term Contracts, 1985 Wis. L. Rev. 527, 533-34 (1985); Victor P. Goldberg & John R. Erickson, Quantity
and Price Adjustment in Long-Term Contracts: A Case Study of Petroleum Coke, 30 J. L. & Econ. 369 (1987). See
also PIETRO FERRARIO, THE ADAPTATION OF LONG-TERM GAS SALE AGREEMENTS BY ARBITRATORS (2017), (discussing
several features of long-term gas sale agreements that allow renegotiation and adaptation of the agreement).

% See, e.g., Klaus J. Hopt, Corporate Governance in Europe: A Critical Review of the European Commission’s Initiatives on
Corporate Law and Corporate Governance, 12 N.Y.U. J. L. & Bus. 139, 181 (2015)(noting that:

[o]pen for future research is the question whether those Member States that deal

with related party transactions and group law by imposing duties on the boards

and directors of the parents and the subsidiaries (e.g. the UK and others) achieve

equivalent as those that tackle the same problem with a more specific group law;

similarly open is the question which one is solving the problem better.)
(citation omitted); see also Dammann, supra note 8, at 232 (stating that “[o]ne question is whether the law
should focus on policing individual transactions or whether the priority should be to ensure that controlling
shareholders do not, on balance, prove burdensome to the corporations they control”).
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management of a corporate group and reduce the costs of conducting intra-group
transactions.”® Some jurisdictions indeed implement such a regime albeit following
different approaches.” While it is recognized that a comprehensive ex post review of the
costs and benefits of being part of a corporate group may be extremely difficult,’? such
an approach may also increase ex ante the cost of capital, and some value-increasing
projects may remain unfinanced because such vague concepts may prove unattractive
for outside investors who will as a result apply discounts or demand higher interest

rates.”

An alternative approach, proposed by Dammann, is to grant minority
shareholders the right to compel the controlling shareholder to sell his or her shares and
leave the company while loosening the review of self-dealing transactions.”* The logic
behind this proposal is that minority shareholders will be the judge of the benefits and
costs of the existence of a corporate controller and rationally will expel him or her if (and
only if) they consider that the costs of the control exceed its benefits.”> Apart from
certain possible glitches in the workings of such an approach,®® it is not feasible within

the framework of controller-entrepreneurs. The latter assumes that the controlling

% See Dammann, supra note 33, at 708-709 (arguing that “a strictly enforced transaction-centered approach
is bound to place a considerable burden on those controlling shareholders who double as the controlled
corporation’s customers or suppliers“); Pacces, supra note 23, at 193, fn. 33 (commenting that strictness of
R.P.T. regime may discourage corporate groups with minority shareholders).

Germany, for example, requires losses of the subsidiary resulting from acting in the interest of the group
rather than in its particular interest to be compensated. See §302 (for contractual groups) and §311
Aktiengesetz [AktG][Stock Corporation Act]. Italian legal regime, more flexibly, does not hold a parent
company liable for any damage resulting from an intra-group transaction if it has been offset, considering
“the overall results of the parent’s management and coordination activity.” See Codice Civile[C.c.] [Civil
Code] Article 2497(1t.). Lastly, in France, the Rozenblum doctrine allows subsidiaries to sacrifice their own
interests for the corporate group as long as the structure of the group is stable, there is a coherent group
policy, and an overall equitable distribution of costs and revenues among group members exists. See generally
Enriques et al., supra note 9, at 163-164.

See Dammann, supra note 8, at 235.

See also Troger, supra note 36, at 197.

See generally Dammann, supra note 33, at 686 (calling this mechanism “corporate ostracism”) & 718-725
(detailing his proposal).

See Dammann, supra note 8, at 235.

The proposal basically depends on the vote of the majority of minority shareholders (to ostracise the
controlling shareholder or not). See Dammann, supranote 33, at 718-719. This leads to a number of problems.
See Id. at 720-25, 738-40. First, it is not clear how minority shareholders will be able to ascertain the point
at which they are better off ostracising the controlling shareholder. Second, there might be opportunistic
behaviour by the minority shareholders. For example, activist hedge funds, acquiring a substantial minority
stake, may leverage the power to ostracise the controlling shareholder to be able to implement the changes
they request from the company. Lastly, conflicts of interest of some institutional investors as minority
shareholders may lead to undesirable controllers (creating more costs than benefits) not being ostracised.
On the conlflicts of interest of institutional investors, see Bernard S. Black,Shareholder Passivity Reexamined,
89 MicH. L. Rev. 520, 595-608 (1990); John C. Coffee, Jr., Liquidity versus Control: The Institutional Investor as
Corporate Monitor, 91 CoLum. L. Rev. 1277, 1321- 22 (1991); Edward B. Rock, The Logic and (Uncertain) Significance
of Institutional Shareholder Activism, 79 Geo. L. J. 445, 469-72 (1991). Furthermore, whether, and if so, for
which companies corporate ostracism should be a default rule gives rise to a number of complications. See
Dammann, supra note 33, at 725-734.
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stake results from a desire to have the ability to implement a business plan without the
interference of outside shareholders in the presence of differences of opinion and
information asymmetries.®” If minority shareholders are allowed to expel the controlling
shareholder even when they genuinely believe that the costs imposed by the corporate
controller are higher than the benefits he or she brings, controller-entrepreneurs will be
deterred from having a controlling stake in the first place because this is exactly the
situation they would like to avoid by holding onto the control of the company.”® In
addition, the same differences of opinion and information asymmetries may cause
minority shareholders to misjudge the costs and benefits of a controller-entrepreneur
and his or her business plan. Overall, vetting intra-group transactions individually stands
out as a better method in comparison to other ways of conducting an overall evaluation

of the affairs of the relevant company with related entities.

CONCLUSION

Contrary to expectations a few decades ago, dispersed ownership is still the exception
while concentrated ownership and corporate controllers are very likely to stay and
become further diversified.”” Drawing on the theories on corporate control and
controlling shareholders, this article argued that controllers are a diverse group and
their activities may simultaneously serve towards various ends such as extracting private

benefits of control and implementing an idiosyncratic vision as entrepreneurs.

In particular, intra-group transactions in a corporate group can be a means of
both expropriating minority shareholders and implementing an entrepreneurial idea.
This tension creates the challenge for lawmakers, investors, and courts to optimally
balance the goals of minority shareholder protection and allowing
controller-entrepreneurs to implement their business plans. Without any preference for
any type of review mechanisms employed by jurisdictions to oversee R.P.T.s (such as
court review, approval of independent directors or disinterested shareholders), this
article has proposed a legal framework including different categories/types of
intra-group transactions and various methods of review. The aim is to ensure that

controller-entrepreneurs can pursue intra-group transactions in a corporate group

%7 See supra notes 17-19 and accompanying text.

% See also Goshen & Hamdani, supra note 15, at 601-603 (arguing that “the controller should be able to prevent
a non-consensual change of control from ever taking place.”).

% See Mariana Pargendler, Controlling Shareholders in the Twenty-First Century: Complicating Corporate Governance
Beyond Agency Costs, 45 J. Corp. L. 953 (2019).
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within the context of implementation of an idiosyncratic vision without diverting value

from a company to another one where their economic stake is greater.

While the terms of an R.P.T. greatly matter in terms of understanding the
existence of value-diversion, this article has indicated that two other issues, namely the
performance of the transaction and its fairness during the long duration of the contract,
are also important to prevent value-diversion from the relevant company to affiliated
companies for the benefit of the ultimate controller. Relevant review mechanisms

should also be applied or created regarding these issues.
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ABSTRACT

The aim of this article is to review the existing discipline of legal institutes in connection with
significant violations of substantive or procedural legal norms and its significance in criminal
proceedings in the Republic of Latvia and the Republic of Lithuania, their common and different
features, problems and case law. The basis of the research is the analysis of regulatory
enactments, court rulings, findings and opinions. The research is based on analytical and
synthesis methods study of the correlations and differences in the legal regulation of criminal
procedural law, comparative method comparison of specific legal regulations in the criminal
procedural law of the Republic of Latvia and the Republic of Lithuania. The analytical method has
been used to research, clarify and then evaluate the content of legal principles, terms, legal
norms. The method has also been used to analyse court decisions. This method makes it possible
to identify the main issues at stake in the content of specific legal provisions and to highlight
their novelty, relevance or shortcomings. Statistical data processing methods have also been
used in the research to collect and analyse data on a specific category of criminal cases in the
Republic of Latvia and the Republic of Lithuania. The study analyses the case law of the Republic
of Latvia and the Republic of Lithuania in cases where rulings have been re-examined after their
entry into force. Data on such cases are summarised in four illustrations (figures). During the
study, it has been established that the regulation of criminal procedure for the review of a
judgement after its entry into force is similar in both countries, but the results of the reviewed
cases are different. The criminal procedure regulations of the Republic of Latvia and the Republic
of Lithuania, which provide for a new review of existing rulings if there exist significant
violations of substantive or procedural law, are important to reach a fair decision by eliminating
such significant violations committed by courts of first instance or appellate courts.
Consequently, justice is achieved and the person’s right to a fair trial is ensured.
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However, a balance must also be struck between how to ensure the legal force of a valid
judgement in accordance with the principle of res judicata, and how to guarantee the rights of
individuals to a fair trial. When reviewing an existing decision, the Supreme Court must consider
the balance between ensuring the legal force of a valid court judgement in accordance with the
principle of res judicata, and guaranteeing the rights of individuals to a fair trial if significant
violations of substantive or procedural norms of law come to the fore after the judgement has
entered into force.
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INTRODUCTION

This article focuses on the topicalities of criminal procedure regulation, which is related
to the review of a valid ruling due to a significant violation of substantive and procedural
law. In doing so, the author also focuses on the study of criminal procedure regulation and
case law in the Supreme Courts of the Republic of Latvia and Lithuania in a comparative

context.

The aim of the article is to study the review of existing rulings of legal institutes
in connection with significant violations of substantive or procedural legal norms and its
significance in criminal proceedings in the Republic of Latvia and the Republic of

Lithuania, their common and different features, problems and case law.

The basis of the research is the analysis of regulatory enactments, court rulings,
findings and opinions. The research is based on analytical and synthesis methods - study
of the correlations and differences in the legal regulation of criminal procedural law,
comparative method - comparison of specific legal regulations in the criminal

procedural law of the Republic of Latvia and the Republic of Lithuania. Statistical data
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processing methods have also been used in the research to collect and analyse data on a
specific category of criminal cases in the Republic of Latvia and the Republic of

Lithuania.

The research context is the legal relations regarding the new review of valid
rulings of criminal proceedings. In turn, the object of the research is the legal regulation
of a new review of valid rulings due to significant violations of substantive and

procedural law.

The tasks of the article are to study the definition of criminal procedure in the
Republic of Latvia and the Republic of Lithuania, to review of valid rulings due to
significant violations of substantive or procedural law and to study the views expressed

by legal researchers, as well as the relevant case law.

The principle of legal stability (res judicata) guarantees the non-appealability of a
decision which has entered into force. A multi-instance court is provided for in criminal
proceedings allowing the convicted person to appeal against a court decision that has not
entered into force, thus preventing any mistakes made by the lower court. However, there
are cases where the court’s judgement has not been appealed at the court of appeal or
cassation and has entered into force, but is erroneous. As the rulings have already entered
into force, they are considered to be unappealable. However, such judgements cannot be

considered lawful.

In certain cases, both in the Republic of Latvia and the Republic of Lithuania, the
Supreme Court retains the power to review a ruling which has already entered into force
if there are doubts about its legality. In the event of such a new review of a ruling, the
right of individuals to a fair trial is considered to take precedence over the principle of

legal stability, thus achieving a fair settlement of criminal relations.

The criminal procedural regulation must be such as to ensure that the convicted
or acquitted person and the victim have equal opportunity to apply for a new review of

an existing decision because of a material violation of the material or procedural laws.
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1. REVIEW OF VALID RULINGS DUE TO SIGNIFICANT VIOLATIONS
OF SUBSTANTIVE OR PROCEDURAL LEGAL NORMS IN CRIMINAL
PROCEDURAL LAW

A judgement which has entered into force is presumed to be enforceable and to have the
force of law.! The opinion expressed in legal literature is that legal stability is a
component of the rule of law and requires not only a regulated legal process, but also a
legally sustainable conclusion.? Consequently, a court judgement that has entered into

force cannot be appealed.

The general principle of res judicata is enshrined in international law as one of the
general principles of law recognized by civilised nations.> The practice of national courts
pays close attention to the principle of a fair trial. For example, the Constitutional Court
of the Republic of Latvia has recognized that the principle of res judicata constitutes the
right to a fair trial, where according to this principle no one has the right to review a valid

judgement with the aim of obtaining a retrial.®

The public as well as the individual expect from the competent authorities that
the solution of the criminal relations is fair and the procedural regulations ensure that
justice is delivered, i.e., a fair solution (result) is not possible without a fair process.’
Thus, an essential component of the rule of law is a fair outcome of criminal proceedings,
and the state must respect the constitutional right to a fair trial by creating an effective
legal mechanism to prevent violations arising from the conduct of criminal
proceedings.® The author agrees with the above-mentioned opinion and points out that
an effective legal mechanism can be manifested through the creation of such criminal
procedure regulations - norms of law, which foresee procedural provisions to correct

mistakes made by a court.

! ON JupiciaL Power Section 16, in Latvijas Republikas Augstakas Padomes un Valdibas Zinotajs [Rep. of
the Supreme Council and Government of the Republic of Latvia], no. 1/2 (14/01/1993). Retrieved from
https://likumi.lv/ta/en/en/id/62847.

% See Pavels Gruzing, Spekd esosu nolemumu jaunas izskatiSanas krimindlprocesudld requlejuma attistiba péc 1990.
gada 4. maija, [Development of the criminal procedure regulation for re-examination of valid rulings after May 4,
1990], KRIMINALPROCESA LIKUMAM-10 PAGATNES MACIBAS UN NAKOTNES IZAICINAJUMI [CRIMINAL PROCEDURE LAw -
10 LESSONS OF THE PAST AND CHALLENGES OF THE FUTURE] 409-418 (Riga: Latvijas Véstnesis, 2015).

? See Theofanis Rosa, The doctrine of Res Judicata in International Criminal Law, 3 INTERNATIONAL CRIMINAL LAw
REVIEW 195-216 (2003).

* Constitutional Court of the Republic of Latvia, Judgement Jan 9, 2014, Case Nr. 2013-08-01, [7].
Retrieved from https://www.satv.tiesa.gov.lv/wp-content/uploads/2016/02/2013-08-01_Spriedums.pdf.

> See Kristine Strada-Rozenberga, Krimindltiesibas: tiesiska drosiba kriminaltiesibds un kriminalprocesd, [Criminal
law: legal certainty in criminal law and criminal procedure], in Vispar€Jie TIESIBU PRINCIPI: TIESISKA DROSIBA UN
TIESISKA PAlaviBA [GENERAL PRINCIPLES OF LAW: LEGAL CERTAINTY AND LEGITIMATE EXPECTATIONS] 83, 74-98 (Riga:
Tiesu namu agentiira, 2017).

® See Sandra Kaija, Prokurora loma kriminalprocesa atjaunosand jaunatkldtu apstaklu dé] [Prosecutor’s Role in the
Resumption of Criminal Proceedings Due to Newly Discovered Facts], 2(5) SOCRATES 18, 17-26 (Riga: Rigas Stradina
Universitate, 2016).
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However, there may also be cases where, after the judgement has entered into force, it
becomes apparent that there has been a court error in the application of certain legal
provisions. The court error may be in the form of incorrect application or interpretation
of a substantive rule, or the breach of a procedural rule. When judges interpret a legal
norm, an important aspect is the essence of the purpose and spirit of the law, observing
that “errare humanum est”.” In turn, in order to be able to eliminate such errors even after
the court judgement has entered into force, the legislators have provided for a special
procedure, which extends the possibility to review a court judgement that has entered

into force to correct an obviously incorrect judgement based on a court error.®

Even if a ruling has entered into force in the criminal proceedings presumed as
not subject to review, but where after its entry into force, it becomes apparent that there
has been a court error in the application of certain legal provisions, any person involved
in the criminal proceedings whose rights or legal interests have been adversely affected
in the particular criminal proceeding, must have a guaranteed right to a retrial. This
means that the right to apply for the initiation of proceedings for review of valid rulings
due to significant violations of substantive or procedural legal norms must be
guaranteed. In order to initiate such a process, however, there must be a framework of
criminal procedure providing for a fair and lawful procedure, respecting well-established
human rights standards. Ensuring human rights is a fundamental principle of a
democratic state and one of the cornerstones of the rule of law, and these safeguards
should also aim at the application of fair rules of criminal procedure, guaranteeing

everyone involved in criminal proceedings the right to a fair and lawful decision.

The right of every person to a fair trial is governed by Article 6 of the Convention
for the Protection of Human Rights and Fundamental Freedoms [hereinafter the
Convention].” Existing rulings may be reviewed only in exceptional cases where there is
reason to believe that the ruling is not legal, because there have been significant
violations of substantive or procedural law that have affected the legal interests of the

person involved in the criminal proceedings - the convicted person.

~

Kiril V Kamchatov, Irina V. Chashchina, Ekaterina V. Velikaya (KamuaTtoB Kupun B., YamuHa Upusa B.,

Benukast EkaTepuna B.), Vozobnovleniye proizvodstva po ugolovnomu delu (Boso6HoBeHMe TponsBoncTBa

o yronosHoMy geny) [Resumption of criminal proceedings], (Moskva, Rossiya: Akademiya general’noy

prokuratury Possiyskoy Federatsii (MockBa, Poccusi: AkaieMusi reHepanbHOM MPOKypaTypsl Poccuiickoi

depeparuu) [Moscow, Russia: Academy of the Prosecutor General of the Russian Federation], 2016), pp 9,

139.

% See Pavels Gruzins, Spekd esosu nolemumu jaunas izskatiSanas krimindlprocesudla reguléjuma attistiba,
[Development of the criminal procedure regulation for re-examination of valid rulings], 12(04) LATvVIjAS REPUBLIKAS
AUGSTaKas TIESAS BIIETENS [BULLETIN OF THE SUPREME COURT OF THE REPUBLIC OF LATVIA] 28, 25-28 (2016).

° Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950.
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Chapter 63 of the Criminal Procedure Law of the Republic of Latvia - the review of valid
rulings in relation to a significant violation of substantive or procedural law norms,
regulates those special cases when it is possible to review rulings that have already
entered into force but there are reasonable doubts regarding their legality.'® The above
mentioned criminal procedure provision must be considered in the context of Article 92
of the Constitution of the Republic of Latvia,'! which guarantees the right of every
person to a fair trial. The scope of the aforesaid provision includes not only the right of
persons to address the court to appeal decisions of the appellate or cassation instance,
but also the guarantees of a new review of valid rulings. In addition, there is no time
limit for the submission of such an application or protest.!? In the event of such an
application or protest, it is permissible to infringe the principles of legal certainty and

stability, primarily, in order to ensure a person’s right to a fair trial, i.e. fair judgement.

In cases where it is likely that court decisions that have entered into force are
considered unfair, the principle of justice prevails over the principle of legal stability, and
the re-examination of decisions that have entered into force due to a significant violation
of substantive or procedural law is a legal institute that has been constituted to guarantee

a fair trial in cases specified by the law.!

However, only a court can ensure balance in the event of a conflict between the
principle of res judicata and the principle of fair trial, as the right to a fair trial is guaranteed

by a court.™

The Supreme Court of the Republic of Latvia has acknowledged that the norms
included in Chapter 63 of the Criminal Procedure Law as a favorability principle are special
for a convicted person and deterioration of the person’s position is not allowed.’ Thus,
this means that when reviewing a court decision, the convicted person may trust that he
or she will not be subject to a more severe punishment, even if the court, upon review of
the case, recognizes that the applied law has been misinterpreted and was supposed to

impose a more severe punishment.

10 Spe CRIMINAL PROCEDURE LAW OF THE REPUBLIC OF LATVIA (Apr. 21, 2005), Latvijas Veéstnesis, no.74, 11.05.2005
(63). Retrieved from https://likumi.lv/ta/en/en/id/107820.

!! See THE CONSTITUTION OF THE REPUBLIC OF LaTvIA (Feb. 15, 1922), Latvijas Véstnesis, no.43, 01.07.1993. (92)
Retrieved from https://likumi.lv/ta/en/en/id/57980 (last visited Feb. 5, 2022).

12 See CRIMINAL PROCEDURE LAW OF THE REPUBLIC OF LATVIA (Apr. 21, 2005), Latvijas Vestnesis, no.74, 11.05.2005,
(667) Retrieved fromhttps://likumi.lv/ta/en/en/id/107820 (last visited Feb. 5, 2022).

13 See Constitutional Court of the Republic of Latvia, Judgement Apr. 29, 2016, Case Nr.2015-19-01, (12.3.)
Retrieved from  https://www.satv.tiesa.gov.lv/wp-content/uploads/2015/08/2015-19-01_Spriedums.pdf
(last visited Feb. 5, 2022).

“See Id; Separate opinions of judges Osipoava S., Ziemele 1. at [9]. Retrieved from
https://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-content/uploads/2015/08/2015-19-
01_Atseviskas_domas.pdf#search= (last visited Feb. 5, 2022).

15 See Republic of Latvia Supreme Court, Decision Dec. 19, 2017, Case Nr.15830029512, SKK-605/2017. Retrieved
from https://manas.tiesas.lv/eTiesasMvc/lv/nolemumi (last visited Feb. 5, 2022).
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The criminal procedure regulation in the Code of Criminal Procedure of the Republic of
Lithuania is similar to that in Latvia; Chapter XXXIV of the Code of Criminal Procedure!®
states that a valid ruling may be re-examined if there are grounds to believe that the

Criminal Law has been incorrectly applied.

The criminal procedural regulation of the Republic of Latvia stipulates that an
application for review of a valid ruling may be submitted by a lawyer - on behalf of a
convicted and acquitted person or a person against whom criminal proceedings have
been terminated by a court decision, but the Prosecutor General or the Chief Prosecutor
of the Criminal Justice Department of the Prosecutor General’s Office may file a protest
both on his own initiative and at the request of the above-mentioned persons.!” 1t is
evident from the above-mentioned regulation that the convicted or acquitted person
cannot submit such an application to a court, but may do so only through a lawyer or
apply to the Prosecutor General’s Office for the submission of such an application to the

Supreme Court.

The legislator has deliberately established the right of a lawyer to submit such
an application on behalf of certain persons, because it must be sufficiently substantiated
and motivated. Moreover, the application must clearly indicate the legal assessment of
a substantive violation of a particular norm or several norms of the law and how such

violation could have led to an unlawful decision.

Essentially, the criminal procedural regulation of the Republic of Lithuania
stipulates that an application for review of a valid decision may be submitted by the
convicted person himself, his representative or defence counsel, or a protest may be

submitted by the Prosecutor General of the Republic of Lithuania.®

Comparing the criminal procedural regulations of both countries, it can be seen
that the Lithuanian criminal procedural regulations are broader and allow a convicted
person or his/her representative to apply to the Supreme Court without the assistance
of a lawyer. However, the question which then arises is whether a person without the
assistance of a lawyer would be able to give sufficient legal wording on the interpretation
or application of norms by the court. Legally unfounded applications for a review may be

rejected, so it is important that such an application is made by a person competent in law.

16 See CoDE OF CRIMINAL PROCEDURE OF THE REPUBLIC OF LiTHUANIA (Mar. 14, 2002), Valstybés Zinios, no.37-1341,
09.04.2002. Retrieved from https://e-seimas.Irs.lt/portal/legalAct/1t/TAD/TAIS.163482/asr (last visited
Feb. 5, 2022).

17 See CRIMINAL PROCEDURE LAW OF THE REPUBLIC OF LATVIA (Apr. 21, 2005), Latvijas Veéstnesis, no.74, 11.05.2005,
(663.2.) Retrieved from https://likumi.lv/ta/en/en/id/107820 (last visited Feb. 5, 2022).

18 See generally CoDE oF CRIMINAL PROCEDURE OF THE REPUBLIC OF LITHUANIA (Mar. 14, 2002), Valstybés Zinios, no.37-
1341, 09.04.2002. (452.1.) Retrieved from https://e-seimas.lrs.1t/portal/legalAct/lt/TAD/TAIS.163482/asr
(last visited Feb. 5, 2022).
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In turn, both Latvian and Lithuanian criminal procedural regulations do not provide an

opportunity for an acquitted person to submit such an application.

Similarly, the criminal procedural regulations of both countries do not provide
that the victim or his/her representative, themselves or through a lawyer, are
guaranteed the right to apply for a review of a valid decision due to a significant
violation of substantive or procedural law. While the opinion expressed in legal
literature is that the principle of equality of all persons involved in criminal proceedings
declared in Section 8 of the Criminal Procedure Law is formally observed, there may be
situations in practice where the victim is not in an equal position with the accused and
the victim is not always able to fully defend his/her interests.!® The author shares this
opinion and considers that the opportunity to submit an application for re-examination
of existing rulings due to a significant violation of substantive or procedural law is such a

case where the victim is in an unequal position with respect to the convicted person.

As the author previously highlighted, the first part of Article 6 of the Convention
establishes the right of every person to a fair trial. The term “any person” could be
understood to include all persons involved in criminal proceedings, i.e. a convicted or
acquitted person, as well as a victim. In addition, the definition in Article 6 of the
Convention also includes the right to appeal against court decisions, including the right
to appeal rulings that have entered into force, based on a significant violation of
substantive or procedural legal norms. The Constitutional Court of the Republic of Latvia
has also interpreted the notion of “fair trial” in its judgements. As per this
jurisprudence, fair trial includes such an element as a fair result of legal proceedings,
namely, a fair judgement and procedural laws set out such requirements as the principle
of equality of parties, impartiality and neutrality of court and the correct application and

interaction of these requirements leading to a fair judgement.?

In the author’s opinion, the criminal procedural guarantee to submit an
application for review of an existing decision due to a significant violation of substantive
or procedural law should also be given to a victim, thus ensuring both the principle of

equality and the right to a fair trial guaranteed by Article 6 of the Convention.

The author has studied criminal procedure laws existing in other Member States
of the European Union and concluded that this legal institution - revision of final rulings

due to a material violation of substantive or procedural rules - is rather rare in the

19 See, e.g., Rolands Silins, Cietusa statusa krimindlprocesa pilnveides aktualitdtes [The status of a victim in criminal
proceedings], 3(84) ADMIN. AND CRIM. JUSTICE 22, 21-41 (2018).

20 See Constitutional Court of the Republic of Latvia, Judgement Feb 4, 2003, Case Nr.2002-06-01 (3.) Retrieved
from https://www.satv.tiesa.gov.lv/wp-content/uploads/2016/02/2002-06-01_Spriedums.pdf (last visited
Feb. 5,2022).
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legislation governing criminal procedure in other countries. It is mostly prevalent in
post-Soviet countries. For instance, Articles 622 to 626 of the Criminal Procedure Code of

the French Republic refer to “revision of decisions”.*!

However, circumstances referred to as “newly discovered”, which have other
goal and grounds both in fact and in substance, may be a reason for revising final rulings,
namely: a criminal case with a final judgement may be reopened in the event of
discovery of any new circumstances that actually existed but were not known to the
court. Likewise, the German Code of Criminal Procedure (Part 4 - Reopening of
proceedings concluded by a final judgement)?? defines the procedure for reopening
criminal cases based on newly discovered circumstances, while it is not provided that
final rulings may be revised due to a material violation of substantive or procedural

rules.

Meanwhile, the Criminal Procedure Code of the Russian Federation (Chapter 481
- Proceedings in the supervision court instances)? stipulates that rulings may be revised
in situations when a material violation of substantive or procedural laws is established.
According to this Code, a final ruling may be revised if it is established that the ruling
is not legal, there has been a material violation of any provisions, i.e. provisions of the
Criminal Code have not been applied correctly, or procedural rules set out in the Criminal
Procedure Code have been breached. This is mainly to secure a convicted person’s right to
arevision of a judicial ruling. It should be noted that, pursuant to the criminal procedure
legislation of the Russian Federation, an application for revision of a judicial ruling may
be filed not only by convicted or acquitted persons but also by victims. This shows that
the legislation governing criminal procedure is based on the principle of equality, which
is in line with generally accepted rules of human rights.

In this context, it is also important to emphasise conformity with the principle of
ne bis in idem.

The rationale of the ne bis in idem principle is manifold and traditionally it was
linked to the sovereignty and legitimacy of the state and its legal system, as well as respect

for the res judicata (pro veritate habetur) of final judgements.*

21 CODE DE PROCEDURE PENALE [CRiMINAL PrROCEDURE CoDE OF THE FRENCH REPUBLIC]. Retrieved from
https://www.legifrance.gouv.fr/affichCode.do?cid Texte=LEGITEXT000006071154 (last visited Feb. 5, 2022).

?2 See generally THE GERMAN CODE oF CRIMINAL PROCEDURE (1987), Bundesgesetzblatt [Federal Law Gazette], Part
I p. 1074, 1319. Retrieved from https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.htm
1#p0025 (last visited Feb. 5, 2022).

2 See CRIMINAL-PROCEDURAL CODE OF THE RUSSIAN FEDERATION (yFOHOBHo—npoueccyaanbm Komgekc Poccuiickon
depepanun) (2001). Retrieved from http://pravo.gov.ru/proxy/ips/?docbody=&nd=102073942.

*% See John A.E. Vervaele, Ne Bis In Idem: Towards a Transnational Constitutional Principle in the EU?, 9 UTRECHT L.
REV 211-212 (2013).
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It should be acknowledged that both international documents dealing with human rights
and national criminal procedure laws strictly define that no one may be tried or
punished again for an offence for which they have already been convicted or acquitted
by a ruling in a criminal case which has been delivered according to the statutory
procedure and has become final. It is however laid down that the double jeopardy rule is
not applicable in situations when a criminal case is reopened, or a material violation of
substantive or procedural rules is detected in a ruling. Accordingly, the principle of ne bis
in idem will indeed not be infringed in situations where a final ruling delivered by a court

in a criminal case is revised due to a material violation of substantive or procedural rules.

2. COURT PRACTICE IN CRIMINAL CASES REGARDING
RE-EXAMINATION OF VALID RULINGS DUE TO SIGNIFICANT
VIOLATION OF SUBSTANTIVE OR PROCEDURAL NORMS OF LAW

In the Republic of Latvia, in accordance with the provisions of Chapter 63 of the Criminal
Procedure Law,? the Supreme Court examines applications and protests regarding a new
review of a valid ruling due to a significant violation of substantive or procedural norms
of the law. During the period from 2015 to 2020, the Supreme Court of the Republic of
Latvia has reviewed 273 criminal cases?® in accordance with Chapter 63 of the Criminal

Procedure Law of the Republic of Latvia.?’

In order to evaluate the trends, the author has prepared a summary of the criminal
cases reviewed by the Supreme Court of the Republic of Latvia in accordance with Chapter

63 of the Criminal Procedure Law (see Figure 1).

%5 See CRIMINAL PROCEDURE LAW OF THE REPUBLIC OF LATVIA [hereinafter C.L.] (Mar 21, 2005), Latvijas Véstnesis,
n0.74, 11.05.2005, (63.) Retrieved from https://likumi.lv/ta/en/en/id/107820.

% Republic of Latvia Supreme Court, Division of Case-law and Research July 10, 2020, Nr.40-1/11-921nos
(unpublished material).

%7 Republic of Latvia Supreme Court, Archive of case-law decisions. Retrieved from http://at.gov.lv/lv/tiesu-
prakse/judikaturas-nolemumu-arhivs.
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Figure 1: Criminal cases reviewed by the Supreme Court of the Republic of Latvia in accordance
with Chapter 63 of the Criminal Procedure Law. [Designed by the author based on data retrieved
from: Republic of Latvia Supreme Court, Archive of case-law decisions;?® Republic of Latvia Supreme
Court, Division of Case-law and Research, 2020, Nr.40-1/11-921n0s*°]

Examining the case law of the Supreme Court of the Republic of Latvia on cases relating
to Chapter 63 of the Criminal Procedure Law, it can be concluded that there is a relatively
large number of such rulings (court judgements) for which applications or protests have

been submitted for review indicating possible erroneous final judgements.

However, the Supreme Court has not upheld such applications or protests in all
cases. In order to assess trends, it is important to examine in how many of these cases the
rulings have been left unchanged (i.e. the application or protest has been rejected) and
in how many cases breaches of substantive or procedural law have been found (i.e. the
court decision has been set aside in whole or in part, the decision has been amended or

proceedings have been terminated).

The author has prepared a summary of the rulings adopted by the Supreme Court
of the Republic of Latvia in accordance with Chapter 63 of the Criminal Procedure Law (see

Figure 2).

28
Id.

* Republic of Latvia Supreme Court, Division of Case-law and Research July 10, 2020, Nr.40-1/11-921nos
(unpublished material).
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Figure 2: Rulings adopted by the Supreme Court of the Republic of Latvia in accordance with
Chapter 63 of the Criminal Procedure Law [Designed by the author based on data retrieved from:
Republic of Latvia Supreme Court, Archive of case-law decisions;*® Republic of Latvia Supreme Court,
Division of Case-law and Research, 2020, Nr.40-1/11-921n0s>']

* “The judgement declared illegal” - When reviewing the criminal case in accordance with Chapter 63 of the
Criminal Procedure Law, the Supreme Court annulled the ruling in full or in part, amended the ruling,
terminated the proceedings or addressed the case to a lower court.

As can be seen, from the reviewed cases, in most cases the Supreme Court annulled the
decisions in full or in part, amended them or terminated the proceedings, thus, the
earlier decisions were declared illegal, establishing significant violations of substantive

or procedural legal norms.

Article 451 of Chapter XXXIV of the Code of Criminal Procedure of the Republic of
Lithuania® regulates that an existing ruling may be re-examined if there are grounds to

believe that the provisions of the Criminal Law have been incorrectly applied.

Over the five-year period from 2015 to 2019, the Supreme Court of the Republic of
Lithuania reviewed 1,721 criminal cases* in accordance with Chapter XXXIV of the Code

of Criminal Procedure of the Republic of Lithuania.

In order to evaluate the trends, the author has prepared a summary of the
criminal cases reviewed by the Supreme Court of the Republic of Lithuania in accordance
with Chapter XXXIV of the Code of Criminal Procedure (see Figure 3).

%% Republic of Latvia Supreme Court, Archive of case-law decisions, Retrieved from http://at.gov.lv/lv/tiesu-
prakse/judikaturas-nolemumu-arhivs.

*! Republic of Latvia Supreme Court, Division of Case-law and Research July 10, 2020, Nr.40-1/11-921nos
(unpublished material).

32 See CoDE OF CRIMINAL PROCEDURE OF THE REPUBLIC OF LITHUANIA (Mar. 14, 2002), Valstybés Zinios, no.37-1341,
09.04.2002. Retrieved from https://e-seimas.lrs.lt/portal/legalAct/lt/TAD/TAIS.163482/asr.

3 See, e.g., The Supreme Court of Lithuania, 26.08.2020. No. (1.15)5F-2, not published.

104


http://at.gov.lv/lv/tiesu-prakse/judikaturas-nolemumu-arhivs
http://at.gov.lv/lv/tiesu-prakse/judikaturas-nolemumu-arhivs
https://e-seimas.lrs.lt/portal/legalAct/lt/TAD/TAIS.163482/asr

2022] UNIVERSITY OF BOLOGNA LAW REVIEW [Vol. 7:1

600 S68

500 — 451

300
200

100

2015. 2016. 2017. 2018. 2019.

Figure 3: Criminal cases heard by the Supreme Court of the Republic of Lithuania in accordance
with Chapter XXXIV of the Code of Criminal Procedure [Designed by the author based on data
retrieved from; The Supreme Court of Lithuania, 2020., No. (1.15)5F-2%*]

A sharp difference can be seen in the volume of cases reviewed when comparing the
practice of the Supreme Court of the Republic of Lithuania with the cases of a similar
category reviewed by the Supreme Court of the Republic of Latvia. The large number of
judgements reviewed clearly indicates possible erroneous final judgements. On the other
hand, the extent to which the final decisions in criminal cases have been erroneous can

only be inferred from the rulings adopted by the Supreme Court.

The author has prepared a summary of the rulings adopted by the Supreme Court
of the Republic of Lithuania in accordance with Chapter XXXIV of the Code of Criminal

Procedure (refer Figure 4).

** See, e.g., Id.
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Figure 4: Rulings adopted by the Supreme Court of the Republic of Lithuania in accordance with
Chapter XXXIV of the Code of Criminal Procedure [Designed by the author based on data
retrieved from: The Supreme Court of Lithuania, 2020., No. (1.15)5F-2%°]

* “The judgement declared illegal” - the Supreme Court, upon hearing the criminal case in accordance with
Chapter XXXIV of the Code of Criminal Procedure, annulled the decision in full or in part, amended the
decision or terminated the proceedings.

As can be seen from the data in Figure 4, it could be concluded that the Supreme Court
of the Republic of Lithuania ruled in most cases in this category that the previous rulings
should be left unchanged, and the applications of persons or protests of the Prosecutor

General were rejected, indicating that the earlier rulings were legal and justified.

From the information available on the Latvian Court Portal®® on the rulings
published on the thirty-one cases reviewed by the Supreme Court of the Republic of
Latvia in accordance with Chapter 63 of the Criminal Procedure Law in 2019, it can be
seen that the main subjects of the application are those provided for in Section 663,
Paragraph 2 of the Criminal Procedure Law (the Prosecutor General or the Chief
Prosecutor of the Criminal Law Department of the Prosecutor General’s Office submitting
a protest) where in six criminal cases the applications were submitted by lawyers,
ensuring defence of the interests of the convicted person and in only one out of those
cases the application was upheld and the court judgement was declared illegal. On the
other hand, in criminal cases where protests had been filed, only in one case the protest
was rejected and the decision upheld, and in all the other cases the decision of the court

of first instance or the court of appeal was found to be unlawful in full or in part.

The erroneous rulings were primarily based on the incorrect application of

Articles of the General Part of the Criminal Law®’ specified in Section 574, Paragraph 1 of

35
See, e.g., Id.

% See Latvian Court portal e-service website https://manas.tiesas.lv/eTiesasMvc/lv/nolemumi.

%7 See THE CRIMINAL LAw OF THE RepuBLic oF LaTviA [hereinafter C.L.] (June 17, 1998), Latvijas Véstnesis,
n0.199/200, 08.07.1998. Retrieved from https://likumi.lv/ta/en/en/id/88966.
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the Criminal Procedure Law (For example: Section 50, Paragraphs 2% and 5,* Section
51,%0 Section 52, Paragraph 5,! Section 55, Paragraph 5% etc.) - the final decisions
Republic of Latvia Supreme Court Senate in the criminal cases: SKK-J-870/2019,%
SKK-J-817/2019,** SKK-J-761/2019.%

Thus, the erroneous application of the Criminal Law provisions are mainly
related to the determination of the punishment for several criminal offences after
several judgements, as well as the incorrect application of the provisions regarding the

addition and substitution of punishments.

In several criminal cases, the Supreme Court has also determined significant
violations of the Criminal Procedure Law (for example: violation of Section 25% of the
Criminal Procedure Law, which has led to unlawful deterioration of the situation of a
convicted person by applying Section 575, Paragraph 3 of the Criminal Procedure Law) -

judgements of the Republic of Latvia Supreme Court Senate in the criminal cases SKK-J

% (C.L. 50.2) If all criminal offences constituting the aggregation of criminal offences are criminal violations
or less serious crimes, the final punishment shall be determined including the lesser punishment within the
more serious or also completely or partially adding together the punishments imposed. In such case, the
total amount or period of the punishment may exceed the maximum amount or period of the punishment
provided for the most serious of the committed criminal offences, but not more than a half of the maximum
amount or period of the punishment provided for the most serious of the criminal offences committed.
In drawing up a penal order the public prosecutor may not determine the total amount or period of the
punishment which exceeds the maximum amount or term of the punishment provided for the most serious
of the criminal offences committed.

%9 (C.L. 50.5) The court shall determine the punishment in accordance with the same procedure if, after a
judgement has been rendered or a public prosecutor’s penal order has been drawn up, it is established that
the person is also guilty of another criminal offenice which he or she had committed prior to entering into
effect of the judgement or the public prosecutor’s penal order in respect of the first matter. In such case, the
period of the punishment shall include the punishment which has already been totally or partially served
after the first judgement. If the period of deprivation of liberty determined conditionally in a judgement
exceeds the period of deprivation of liberty determined in another judgement, the period of deprivation
of liberty determined conditionally shall be completely or partially added to the period of deprivation of
liberty.

0 (C.L. 51.1) If, after the judgement has entered into effect, but, prior to serving the full punishment, the
convicted person has committed a new criminal offence, a court shall add, completely or partially, the
punishment which has not been served after the previous judgement to the punishment determined in the
new judgement.

1 (C.L. 52.5) Arrest, detention, and a part of a served punishment shall be counted as part of the period of a
punishment in accordance with the provisions of Paragraph 1 of this Section.

*2(C.L. 55.5) In imposing a suspended sentence, additional punishments may be imposed. Additional
punishment - probationary supervision - shall be executed only if the court decides to execute the basic
punishment determined in the judgement.

* See Republic of Latvia Supreme Court Senate, Decision Dec. 23, .2019, Case Nr.11092021017, SKK-J-870/2019
Retrieved from https://manas.tiesas.lv/eTiesasMvc/lv/nolemumi (last visited Feb. 6, 2022).

# See Republic of Latvia Supreme Court Senate, Decision Nov. 26, 2019, Case Nr.11181160416, SKK-J-817/2019
Retrieved from https://manas.tiesas.lv/eTiesasMvc/lv/nolemumi (last visited Feb. 6, 2022).

* See Republic of Latvia Supreme Court Senate, Decision Nov. 4, 2019, Case Nr.13800010718, SKK-J-761/2019
Retrieved from https://manas.tiesas.lv/eTiesasMvc/lv/nolemumi (last visited Feb. 6 2022).

¢ (C.P.L. 25.1) Nobody shall be tried or punished again for an offence for which he or she has already been
acquitted or punished in Latvia or in a foreign country by a ruling made in accordance with the procedures
laid down in law and in effect in a criminal case or a case of administrative violation.
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-610/2019,%” SKK-J-0613-19.*® Namely, violations of the ne bis in idem principle have been

determined.

In several criminal cases, the Senate of the Supreme Court of the Republic of
Latvia has established a violation of Section 25 of the Criminal Procedure Law -
inadmissibility of double punishment. For example, in criminal case no. 11110005019
(SKK-J-610/2019), it was established that the court of first instance, when making a
judgement, had allowed additional penalty to be added to the penalty imposed on a
person by another judgement of the court of first instance - deprivation of the right to
drive a vehicle - to be applied twice. The Court acknowledged that in imposing a final
sentence in accordance with Paragraph 1 of Section 51 of the Criminal Law, and adding
the unserved additional sentence to the sentence already imposed on him by another
earlier judgement of the court of first instance, unreasonably applied Section 51,
Paragraph 1 of the Criminal Law, thus committing a violation of Criminal Law specified
in Section 574, Paragraph 1 of the Criminal Procedure Law, as well as committing a
violation of the principle of inadmissibility of double punishment (ne bis in idem)
established in Section 25 of the Criminal Procedure Law, which in turn led to an unlawful
deterioration of the convicted person’s situation. The Senate of the Supreme Court
indicated that a violation of Section 25 of the Criminal Procedure Law shall be recognized
as a significant violation within the meaning of Section 575, Paragraph 3 of the Criminal

Procedure Law, which led to an illegal ruling.*

The enrichment of content of the ne bis in idem principle defined in Section 25 of
the Criminal Procedure Law of the Republic of Latvia stems from very important sources
of international law, including Protocol No. 7 to the Convention on Human Rights. These
sources of law define the principle of inadmissibility of double jeopardy both as an element

of the principle of justice and as an independent principle of law.>°

Analysing the case law, the author concludes that the criminal procedural
regulations of both the Republic of Latvia and the Republic of Lithuania on the review of
valid rulings due to significant violations of substantive or procedural law are not empty
rules, but are applied in practice to reach a fair decision, preventing serious

infringements committed by courts of first instance or courts of appeal. As can be seen

7 See Republic of Latvia Supreme Court Senate, Decision Nov. 5, 2019, Case Nr. 11110005019, SKK-J-610/2019
Retrieved from https://manas.tiesas.lv/eTiesasMvc/lv/nolemumi (last visited Feb. 6, 2022).

“® See Republic of Latvia Supreme Court Senate, Decision Aug. 27, 2019, Case Nr.11380039617, SKK-J-0613-19
Retrieved from https://manas.tiesas.lv/eTiesasMvc/lv/nolemumi (last visited Feb. 6 2022).

# See Republic of Latvia Supreme Court Senate, Decision Nov. 5, 2019, Case Nr. 11110005019, SKK-J-610/2019
Retrieved from https://manas.tiesas.lv/eTiesasMvc/lv/nolemumi (last visited Feb. 6, 2022).

*® See ZEPPA-PRIEDITE VIOLETA, KRIMINALPROCESA LIKUMA KOMENTARI A DAlA [PART A OF THE CRIMINAL PROCEDURE
Law] 112-115 (Latvijas Véstnesis ed., 2019).
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from the case law and statistical data, every year the Supreme Courts of both countries
recognize a number of court rulings that have already entered into force as illegal, as a
result of which errors made by the courts are eliminated. Thus, the convicted person can
be sure that such a final decision (by reviewing the decision again) by the Supreme Court

is fair, lawful and justified by law.

The author has analysed the above information and aggregated statistical data
and concluded that a tendency can be observed in both the Republic of Latvia and the
Republic of Lithuania that final judicial rulings may occasionally be recognised as
unlawful by the Supreme Court because laws have been misapplied by courts when
giving their judgements. Moreover, such cases are considered only on the basis of
applications filed by certain persons, i.e., the right to the revision of a ruling is
guaranteed only for convicted persons. Meanwhile, no such right is granted to victims,

which implies the unequal treatment of parties to criminal proceedings.

As recognised in legal literature, the reopening of criminal cases due to a
material violation of substantive or procedural rules is occasionally referred to as
“delayed cassation”.”! The author believes that this assertion is underpinned by criminal
procedure legislation of both the Republic of Latvia and the Republic of Lithuania,
because substantially similar matters - conformity with and construction of substantive
rules, including the Criminal Law, and criminal procedure rules - are reviewed as part of
cassation proceedings and revision of final rulings due to a material violation of
substantive or procedural rules. In addition, it is set forth in criminal procedure
legislation that applications concerning final judgements are revised by the Supreme

Court, which is also the cassation court.

It can be concluded that denying a victim’s right to file an application concerning
a final ruling which is substantially unlawful and impairs the victim’s legitimate interests
infringes the victim’s right to a fair trial and a fair final ruling in a case. Moreover, a
fundamental principle of law - the principle of equality - is not observed in a situation
when the victim is denied the right to seek revision of a court judgement due to a material
violation of substantive or procedural rules. Even though the principle of equality of arms
is not explicitly expressed in any of the human right treaties, it is clear from European
Court of Human Rights case law that the principle falls within the right to a fair hearing.
Moreover , the equality of arms principle obligates a judicial body to ensure that neither

party is put at a disadvantage when presenting its case.>?

*! Gruzins, supra note 2, at 409, 414.
2 See MARK KLAMBERG, EVIDENCE IN INTERNATIONAL CRIMINAL TRIALS: CONFRONTING LEGAL GAPS AND THE
RECONSTRUCTION OF DiSPUTED EVENTS 56-57 ( 2013).
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As recognized in legal doctrine, the government must respect the constitutional right to
a fair trial by designing an effective legal tool that would prevent violations in criminal
proceedings. Moreover, a court cannot be independent and fair without successful
proceedings, which ensure the ability not only to deliver justice but also to correct

unlawful or unreasonable rulings, even if they have already become final.>?

In the author’s opinion, a state governed by the rule of law must ensure that any
offender is held criminally liable, meanwhile preventing situations where innocent
persons may be convicted or erroneous rulings may be delivered in criminal cases. In
this context, a state’s duty is to formulate a policy that would strengthen the efforts of
law-enforcement bodies in terms of the enforcement of criminal remedies, thereby
minimising the likelihood of erroneous rulings. Accordingly, criminal proceedings
should lead to a final ruling that would conform to consistent principles - the
fundamental principles of lawfulness and the rule of law - and would be fair and not

open to appeal.

Accordingly, the legal framework dealing with criminal procedure should secure
equal possibilities to seek revision of final rulings due to a material violation of
substantive or procedural rules not only for convicted or acquitted persons but also for
victims, regardless of whether criminal proceedings have resulted in conviction or

acquittal or have been terminated.

Therefore, the author believes that the legislation governing criminal procedure
in both the Republic of Latvia and the Republic of Lithuania should be supplemented with
a provision whereby the victim would also be allowed to file an application concerning
a final ruling due to a material violation of substantive or procedural rules. This would
ensure that not only convicted or acquitted persons but also victims may enjoy their right
to a fair trial, and a uniform procedure would be guaranteed for persons whose rights
or legitimate interests have been impaired in specific criminal proceedings, namely the

principle of equality is observed.

>3 See Sandra Kaijia, Prokurora loma krimindlprocesa Atjaunosana Jaunatklatu Apstaklu Dé] [Prosecutor’s Role in
Criminal Proceedings in Connection with the Renewal of Newly Discovered Facts], 2 SOCRATES, no. 5, 2016, at 17-18.
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CONCLUSIONS

Summarizing the above stated, the author concludes that the criminal procedure
regulations of the Republic of Latvia and the Republic of Lithuania provide for a new
review of valid rulings, in cases where significant violations of substantive or procedural
legal norms are revealed after the entry into force of the judgement. However, certain
criteria, which are strictly defined by law, must be met on when or not such a review of

an existing decision is permissible.

When reviewing an existing decision, the Supreme Court must consider the
balance between ensuring the legal force of a valid court judgement in accordance with
the principle of res judicata and guaranteeing the rights of individuals to a fair trial if
after the entry into force of the judgement significant violations of substantive or

procedural norms of law have been discovered.

The criminal procedural regulations of the Republic of Latvia and the Republic of
Lithuania, which provide for a new review of valid rulings in connection with significant
violations of substantive or procedural legal norms, are not just empty provisions. These
regulations are applied in practice in order to reach a fair decision by eliminating
significant violations committed by the courts of first instance or appellate instance.

Thus, justice is achieved and the person’s right to a fair trial is ensured.

The criminal procedural guarantees to apply for a review of a valid decision in
connection with significant violations of substantive or procedural law should be available
not only to the convicted person but also to the victim, thus ensuring both the principle

of equality and the right to fair trial guaranteed by Article 6 of the Convention.

According to the criminal procedure legislation of the Republic of Latvia and the
Republic of Lithuania, a victim may not file an application concerning a final ruling due
to a material violation of substantive or procedural rules. At present, this right is granted
only to convicted or acquitted persons. If a ruling is substantially unlawful, a victim’s right

to a fair trial and a fair final ruling is infringed.

To this end, the criminal procedure legislation should be supplemented, and
Article 663(1) of the Criminal Procedure Law of the Republic of Latvia should be restated
as follows: “[1] An advocate may submit an application for revision of a court ruling

under the assignment of the following persons:
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1. the convicted and acquitted person, or the person against whom criminal

proceedings have been terminated with a court decision;

2. the victim, the victim’s representative or legal representative”.

The author also believes that Lithuania’s criminal procedure legislation should be
supplemented and the first sentence of Article 452 of the Code of Criminal Procedure of

the Republic of Lithuania should be restated as follows:

“[1] The convicted or acquitted person, the person’s legal
representative or defence lawyer, and the victim and the victim’s
legal representative, and the prosecutor general of the Republic of
Lithuania may seek reopening of a criminal case through the Supreme

Court of Lithuania, referring to Article 451 of this Code [. . .]”.

Supplementing the criminal procedure legislation of the Republic of Latvia and the
Republic of Lithuania as mentioned above would mainly secure the right of parties to
criminal proceedings (not only convicted or acquitted persons but also victims) to a fair
trial and guarantee a uniform procedure for all parties to criminal proceedings whose

rights or legitimate interests have been impaired in specific proceedings.
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