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)N RECENT TIMES� PRIVATE INDUSTRY HAS MADE GREAT ADVANCEMENTS IN THE COMMERCIALIZATION OF OUTER
SPACE� 3UCH ADVANCEMENT REPRESENTS A MONUMENTAL SHIFT FROM A PERIOD IN WHICH OUTER SPACE
ACTIVITIES WERE THE BUSINESS OF NATIONAL GOVERNMENTS� (OWEVER� THE TRADITIONAL INTERPRETATION OF
!RTICLE 6) OF THE /UTER 3PACE 4REATY STILL ASSIGNS RESPONSIBILITY FOR PRIVATE SPACE ACTIVITIES TO
3TATES DESPITE PRIVATE INDUSTRYÁS INCREASED ABILITY TO CONDUCT OUTER SPACE ACTIVITIES WITHOUT
GOVERNMENT INVOLVEMENT OR ASSISTANCE� 5LTIMATELY� THE BLANKET APPLICATION OF 3TATE RESPONSIBILITY
ASSOCIATED WITH THE TRADITIONAL INTERPRETATION OF !RTICLE 6) MAY BE UNWORKABLE OR INEQUITABLE AS
PRIVATE INDUSTRY BECOMES A DOMINANT FORCE IN OUTER SPACE� 4HEREFORE� THIS !RTICLE EVALUATES THE
SHORTCOMINGS OF THE TRADITIONAL INTERPRETATION OF !RTICLE 6) AND PROPOSES A SOLUTION BASED ON THE
CUSTOMARY LAW OF 3TATE RESPONSIBILITY IN ORDER TO ENSURE THAT BOTH PRIVATE AND PUBLIC ACTORS IN
OUTER SPACE ARE UNHAMPERED BY AN OVERLY BROAD INTERPRETATION OF !RTICLE 6)�

+%97/2$3

,IABILITY� 3TATE 2ESPONSIBILITY� /UTER 3PACE� !TTRIBUTION� 0RIVATE )NDUSTRY

4!",% /& #/.4%.43

)NTRODUCTION � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � �
�� 3TATE 2ESPONSIBILITY AND !RTICLE 6) � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � �

��� 3TATE 2ESPONSIBILITY � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � �
���� (ISTORY AND &ORMATION OF !RTICLE 6) � � � � � � � � � � � � � � � � � � � � � � � � � �
���� 3TRUCTURE AND 4RADITIONAL )NTERPRETATION OF !RTICLE 6) � � � � � � � � � � � � � � � �

�� $IFFICULTIES OF !PPLYING THE 4RADITIONAL )NTERPRETATION OF !RTICLE 6) � � � � � � � � � � � � � ��
���� 0LAIN !MBIGUITY ¾ .ATIONAL !CTIVITIES AND 4HE !PPROPRIATE 3TATE � � � � � � � � � ��

������ .ATIONAL !CTIVITIES � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ��
������ 4HE !PPROPRIATE 3TATE � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ��

���� &URTHER #OMPLICATION  0RIVATE )NDUSTRY � � � � � � � � � � � � � � � � � � � � � � ��
�� 0ATH &ORWARD � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ��

���� ! 6IABLE 3OLUTION � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ��
���� #ONTROL AND THE /UTER 3PACE 4REATY � � � � � � � � � � � � � � � � � � � � � � � � � ��
���� )MPLEMENTING #ONTROL ¾ $OMESTIC ,EGISLATION � � � � � � � � � � � � � � � � � � � ��

#ONCLUSION � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ��

† #HRISTIAN *� 2OBISON IS AN ATTORNEY FOR THE 5NITED 3TATES !IR &ORCE� -R� 2OBISON SPECIALIZES IN GOVERNMENT
CONTRACTS AND PROCUREMENT AND RESOLVES LEGAL MATTERS REVOLVING AROUND THE DEVELOPMENT AND
COMMERCIALIZATION OF OUTER SPACE TECHNOLOGY� -R� 2OBISON HOLDS BOTH A *�$� AND ,,�-� FROM THE 5NIVERSITY OF
-ISSISSIPPI �5�3�	�

�
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3INCE THE INCEPTION OF THE /UTER 3PACE 4REATY� MANKINDÁS MEANS OF EXPLORING AND
UTILIZING THE RESOURCES OF OUTER SPACE HAS RAPIDLY EVOLVED� .OT ONLY ARE MORE COUNTRIES
ABLE TO DEVELOP ROBUST SPACE PROGRAMS� BUT ALSO MORE PRIVATE ENTITIES ARE ABLE TO DEVELOP
THEIR OWN SPACECRAFT AND LAUNCH VEHICLES WITHOUT GOVERNMENT ASSISTANCE� 0IONEERING
COMPANIES SUCH AS 3PACE8� "LUE /RIGIN� AND "OEING HAVE MADE SIGNIFICANT MONETARY
GAINS BY WINNING LUCRATIVE CONTRACTS TO FURTHER THE INTERESTS OF THE 5NITED 3TATES
GOVERNMENT�� (OWEVER� THESE SAME ENTITIES HAVE CONTRACTED WITH OTHER NONSPACE FARING
COMPANIES TO CARRY OUT PRIVATE INTERESTS IN OUTER SPACE�� AND HAVE CONTINUED TO DEVELOP
TECHNOLOGY THAT WILL HOPEFULLY ALLOW FOR AFFORDABLE SPACE TRAVEL FOR THE AVERAGE CITIZEN�

AND THE EXTRACTION OF VALUABLE RESOURCES FROM ASTEROIDS AND OTHER CELESTIAL BODIES��

$ESPITE GREAT ADVANCES IN THE PRIVATE COMMERCIALIZATION OF OUTER SPACE� MANY
SPACE ACTIVITIES HAVE BEEN� AND STILL ARE� PROPELLED BY THE WORK OF LARGE GOVERNMENT
AGENCIES SUCH AS .!3! AND 2OSCOSMOS�� /F COURSE� THIS CAN BE INTERPRETED AS THE RESULT OF
THE HISTORICAL FORMATION OF THE /UTER 3PACE 4REATY� 7HEN THE 4REATY WAS ORIGINALLY
DRAFTED� THE EXPLORATION AND USE OF OUTER SPACE WERE ALMOST EXCLUSIVELY OCCUPIED BY THE
GOVERNMENTS OF THE 5NITED 3TATES AND THE FORMER 3OVIET 5NION�� #ONSEQUENTLY� MANY OF
THE BASIC PREMISES FOUND WITHIN THE 4REATY ITSELF ARE CENTERED UPON A SERIES OF

� )N ����� "OTH 3PACE8 AND 5NITED ,AUNCH !LLIANCE �A JOINT VENTURE BETWEEN "OEING AND ,OCKHEED
-ARTIN	 HAVE PROVIDED LAUNCHES FOR KEY MISSIONS FOR THE 5NITED 3TATES GOVERNMENT AND THE )NTERNATIONAL
3PACE 3TATION� 3EE� /3)2)32%X !STEROID 3AMPLE 2ETURN -ISSION AT THE ,AUNCH 0AD� .!3! �3EP� ��
����	� HTTP���WWW�NASA�GOV�IMAGEFEATURE�OSIRISREXASTEROIDSAMPLERETURNMISSIONATTHELAUNCHPAD
�DETAILING MISSION IN WHICH 5NITED ,AUNCH !LLIANCE LAUNCHED SPACECRAFT THAT WILL INTERCEPT AN ASTEROID
AND TRANSPORT SAMPLES BACK TO %ARTH	� #OMPLETED -ISSIONS� 3PACE8� HTTP���WWW�SPACEX�COM�MISSIONS �LISTING
3PACE8 LAUNCHES INCLUDING THOSE THAT HAVE TRANSPORTED RESUPPLY PAYLOADS TO THE )NTERNATIONAL 3PACE
3TATION	�

� &OR PRIME EXAMPLE� 3PACE8 WAS TO LAUNCH A SATELLITE FOR &ACEBOOK THAT WOULD HAVE PROVIDED INTERNET
ACCESS TO A LARGE PORTION OF SUB3AHARAN !FRICA� 4HOUGH THE ROCKET AND PAYLOAD WERE DESTROYED DURING
A STATIC ENGINE TEST� SUCH A MISSION DEMONSTRATES A COMMERCIAL SPACE COMPANYÁS FINANCIAL ABILITY TO
TRANSACT WITH LARGE PRIVATE ENTITIES RATHER THAN DEPENDING UPON GOVERNMENT CONTRACTS� 3EE "RIAN
&UNG� 4HAT 3PACE8 %XPLOSION "LEW 5P /NE OF &ACEBOOKÁS -OST !MBITIOUS 0ROJECTS� 7!3(� 0/34 �3EPT� ��
����	� HTTPS���WWW�WASHINGTONPOST�COM�NEWS�THESWITCH�WP������������THATSPACEXEXPLOSIONBLEW
UPONEOFFACEBOOKSMOSTAMBITIOUSPROJECTS��

� "OTH 3PACE8 AND "OEING HAVE REVEALED PLANS TO TRANSPORT PRIVATE CITIZENS TO -ARS� 3EE
.ICKY 7OOLF� 3PACE8 FOUNDER %LON -USK PLANS TO GET HUMANS TO -ARS IN SIX YEARS� 4(% '5!2$)!.
�3EPT� ��� ����	� HTTPS���WWW�THEGUARDIAN�COM�TECHNOLOGY������SEP����ELONMUSKSPACEX
MARSCOLONY� *ULIE *OHNSSON� "OEING #%/ 6OWS TO "EAT -USK TO -ARS� ",//-"%2' �/CT� �� ����	�
HTTPS���WWW�BLOOMBERG�COM�NEWS�ARTICLES����������BOEINGCEOVOWSTOBEATMUSKTOMARSAS
NEWSPACERACEBECKONS�

� 3EE� !STEROIDS� 0,!.%4!29 2%3/52#%3� HTTP���WWW�PLANETARYRESOURCES�COM�ASTEROIDS�ÐASTEROIDSINTRO
�DETAILING 0LANETARY 2ESOURCES GOALS OF EXTRACTING RESOURCES FROM ASTEROIDS	�

� 3EE ,AUNCH3ERVICES 0ROGRAM¾%ARTHÁS "RIDGE TO 3PACE�.!3! �����	� HTTPS���WWW�NASA�GOV�SITES�DEFAULT�FILES�,3
0?"ROCHURE?����PDF �DESCRIBING .!3!ÁS DIRECTORATE THAT IS IN CHARGE OF LAUNCHING EXPENDABLE LAUNCH
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COMPROMISES BASED UPON THE CONFLICTING POLITICAL IDEOLOGIES OF THE TWO NATIONS�� 7HILE
THE DEMOCRATIC AND ENTREPRENEURIAL 5NITED 3TATES FORESAW THE EVENTUAL PRIVATE
COMMERCIALIZATION OF OUTER SPACE� THE 3OVIET 5NION DESIRED SPACE ACTIVITIES TO BE UNDER
THE CONTROL OF NATIONAL GOVERNMENTS�� 4HE RESULTING COMPROMISE FROM THESE COMPETING
IDEOLOGIES CAN BE SEEN IN !RTICLE 6) OF THE /UTER 3PACE 4REATY WHICH REQUIRES 3TATES TO
ÃBEAR INTERNATIONAL RESPONSIBILITY FOR NATIONAL ACTIVITIES IN OUTER SPACE� INCLUDING THE
;-=OON AND OTHER CELESTIAL BODIES� WHETHER SUCH ACTIVITIES ARE CARRIED ON BY
GOVERNMENTAL AGENCIES OR BY NONGOVERNMENTAL ENTITIES � � � �Ä�

)N SHORT� THE TRADITIONAL INTERPRETATION OF !RTICLE 6) ATTRIBUTED THE ACTIVITIES OF
PRIVATE ACTORS IN OUTER SPACE TO THE 3TATE ITSELF� THUS OBLIGING 3TATES TO ENSURE THAT ITS
SPACE ACTIVITIES DID NOT VIOLATE THE /UTER 3PACE 4REATY OR RULES OF INTERNATIONAL LAW� IF A
PRIVATE ACTOR BREACHES THESE INTERNATIONAL OBLIGATIONS� THEN POTENTIAL LIABILITY FOR SUCH A
BREACH IS IMPUTED TO THE 3TATE� 3UCH AN INTERPRETATION IS RATIFIED BY THE REGISTRATION
REQUIREMENTS CONTAINED IN THE COMPONENT OUTER SPACE TREATIES��� THE LONG HISTORY OF
GOVERNMENT ACTIVITY IN OUTER SPACE� THE REGULATION OF OUTER SPACE THROUGH DOMESTIC
LEGISLATION AND NATIONAL SPACE AGENCIES� AND THE CONTINUED USE OF PRIVATE SPACE
COMPANIES FOR GOVERNMENTAL INTERESTS�

"UT� AS STATED PREVIOUSLY� PRIVATE ENTITIES HAVE BEEN ABLE TO MAKE LEAPS AND
BOUNDS IN THE ARENA OF SPACE EXPLORATION AND HAVE ALREADY BEGUN TO PURSUE ENDEAVORS
WITHOUT GOVERNMENT INVOLVEMENT� 3UCH A TREND HAS ALSO COINCIDED WITH THE RISE OF
TRANSNATIONAL CORPORATIONS THAT ARE NOT NECESSARILY TIED TO ONE NATIONAL JURISDICTION� BUT
ARE RATHER SUBJECT TO MULTIPLE ARENAS OF JURISDICTION� 4HESE CONTINUING TRENDS� WITH A
POTENTIAL TO SOON BE THE NORM IN COMMERCIAL SPACE EFFORTS� BEGS THE QUESTION� UNDER
WHAT CIRCUMSTANCES ARE 3TATES RESPONSIBLE FOR THE POTENTIALLY UNLAWFUL ACTIVITIES OF
PRIVATE ACTORS IN OUTER SPACE UNDER !RTICLE 6) OF THE /UTER 3PACE 4REATY�

!S PRIVATE COMMERCIAL ENDEAVORS IN OUTER SPACE CONTINUE TO RAPIDLY DEVELOP� IT
MAY BECOME INEFFICIENT AND INEQUITABLE TO BROADLY ASSIGN 3TATE RESPONSIBILITY FOR PRIVATE
ACTIVITIES CENTERED UPON THE BASIC SCHEMAS OF 3TATE JURISDICTION AS ENFORCED BY THE OUTER
SPACE AGREEMENTS��� )NDEED� NOT ONLY HAVE CERTAIN SPACE COMPANIES BEEN ABLE TO GARNER
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ENOUGH MONETARY RESOURCES TO PURSUE COMPLETELY PRIVATE PROJECTS� BUT HAVE ALSO
EXPANDED ACROSS INTERNATIONAL BORDERS BECOMING MUCH LIKE THE TRADITIONAL TRANSNATIONAL
CORPORATION��� 4HIS EVOLUTION ESSENTIALLY BLURS THE LINES OF WHAT CONSTITUTES A ÃNATIONAL
ACTIVITYÄ OR THE ÃAPPROPRIATE 3TATEÄ FOR THE PURPOSES OF 3TATE RESPONSIBILITY� AND THUS
CALLS FOR A MORE DETAILED ANALYSIS BASED UPON THE INTERNATIONAL LAW SURROUNDING CONDUCT
ATTRIBUTABLE TO THE 3TATE�

4O THAT END� THE RESPONSIBILITY FOR PRIVATE CONDUCT IS EVALUATED ON A NARROWER
SCALE WHEN COMPARED TO THE BASIC STRUCTURE OF !RTICLE 6) AND THE OUTER SPACE REGIME� )N
GENERAL� RESPONSIBILITY FOR PRIVATE CONDUCT� REGARDLESS OF WHETHER THAT PRIVATE ENTITY IS
TIED TO THE 3TATE BY SOME MEANS OF NATIONAL JURISDICTION� MAY ONLY BE ATTRIBUTABLE TO THE
3TATE IF THAT CONDUCT IS SOMEHOW LINKED TO THE 3TATEÁS NATIONAL GOVERNMENT� )N SHORT�
WRONGFUL PRIVATE ACTIONS NOT ASSOCIATED WITH CARRYING OUT GOVERNMENTAL AUTHORITY OR
FUNCTIONS CANNOT AUTOMATICALLY IMPUTE LIABILITY TO THE 3TATE WITHOUT FURTHER ANALYSIS�
5LTIMATELY� CONSIDERING THE SHIFT OF SPACE ACTIVITIES FROM NATIONAL GOVERNMENTS TO
PRIVATE ENTERPRISE� AS WELL AS THE INHERENT DIFFICULTIES OF ASSIGNING THE APPROPRIATE STATE
FOR THE PURPOSES OF RESPONSIBILITY UNDER THE /UTER 3PACE 4REATY� !RTICLE 6) SHOULD NOT BE
INTERPRETED IN AN OVERLY BROAD MANNER THAT PREVENTS A MORE DETAILED ANALYSIS THAT IS
BASED UPON THE FOUNDATIONS OF 3TATE ATTRIBUTION�

3UCH A BOLD PROPOSITION MAY SEEM LIKE A CALL TO ABROGATE OR AMEND !RTICLE 6) OF
THE /UTER 3PACE 4REATY AND QUESTION THE OBLIGATIONS OF AUTHORIZATION AND SUPERVISION
CONTAINED THEREIN� BUT SUCH A CRITICISM IS NOT THE CASE� A FOCUS ON INTERNATIONAL NORMS OF
3TATE RESPONSIBILITY FOR BREACHES OF OBLIGATIONS THAT SPAN BEYOND THE TRADITIONAL NOTIONS
OF NATIONAL JURISDICTION DOES NOT REQUIRE TREATY AMENDMENTS� 2ATHER� AN INTERPRETATION OF
!RTICLE 6) THAT GIVES CREDENCE TO INTERNATIONAL LAW SURROUNDING 3TATE RESPONSIBILITY IS NOT
ONLY CONSISTENT WITH THE 4REATY ITSELF� BUT MAY ALLOW PRIVATE COMMERCIAL EFFORTS IN OUTER
SPACE TO FLOURISH AS NATIONAL GOVERNMENTS ARE NOT AUTOMATICALLY BURDENED WITH POTENTIAL
LIABILITY BASED UPON THE BASIC PRINCIPLES OF JURISDICTION� .ONETHELESS� AN INTERPRETATION
THAT FOCUSES ON 3TATE ATTRIBUTION RATHER THAN NATIONAL JURISDICTION MUST BE PROPELLED VIA
INTERNATIONAL LAW MAKING MECHANISMS� SPECIFICALLY DOMESTIC LEGISLATION�

4HEREFORE� 0ART ) OF THIS !RTICLE WILL RECOUNT THE MAIN LEGAL PRINCIPLES BEHIND
3TATE RESPONSIBILITY� AND IN TURN� DESCRIBE HOW THESE PRINCIPLES ARE RELEVANT TO THE
CURRENT INTERPRETATION AND APPLICATION OF !RTICLE 6) OF THE /UTER 3PACE 4REATY ¾ AN
INTERPRETATION THAT AUTOMATICALLY ATTRIBUTES RESPONSIBILITY FOR ANY PRIVATE SPACE ACTIVITY
TO THE 3TATE� 0ART )) WILL DISCUSS THE PROBLEMS POSED BY THIS CURRENT INTERPRETATION AND
APPLICATION OF !RTICLE 6)� ESPECIALLY IN LIGHT OF THE EVOLVING PRIVATE NATURE OF THE SPACE
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INDUSTRY� #ONSEQUENTLY� 0ART ))) WILL FOCUS ON HOW MORE DETAILED AND NARROW 3TATE
ATTRIBUTION ANALYSIS THAT IS SPECIFICALLY BASED ON AN EVALUATION OF GOVERNMENT CONTROL CAN
PROVIDE A BETTER FRAMEWORK IN ASSESSING RESPONSIBILITY� 4HIS 0ART WILL DISCUSS
INTERNATIONAL LAWMAKING MECHANISMS� PARTICULARLY THE USE OF DOMESTIC LEGISLATION� THAT
MAY PUSH 3TATES TO ACCEPT AN INTERPRETATION OF !RTICLE 6) THAT NARROWS 3TATE
RESPONSIBILITY FOR ACTIVITIES IN OUTER SPACE�

Ɛĺ "$�$� !�"���"�����$+ ��	 �!$���� (�

4HE /UTER 3PACE 4REATY IS CONSIDERED THE FOUNDATIONAL DOCUMENT OF THE SPACE LAW
REGIME� )TS CONTENT ESTABLISHES THE KEY TENANTS OF SPACE LAW SUCH AS THE PROHIBITIONS
AGAINST SOVEREIGNTY�� AND NUCLEAR WEAPONS IN OUTER SPACE��� 4HE 4REATY ALSO ESTABLISHES
THE BASIC STRUCTURE OF 3TATE RESPONSIBILITY VIA !RTICLE 6)� )N ORDER TO ASSESS THE APPLICATION
OF !RTICLE 6)� WE FIRST MUST UNDERSTAND THE LEGAL PRINCIPLES BEHIND 3TATE RESPONSIBILITY�
!FTER SUCH ANALYSIS� WE MAY EXPLORE THE HISTORY AND FORMATION OF !RTICLE 6) AND HOW ITS
STRUCTURE INTERACTS WITH THE BASIC FOUNDATIONS OF CUSTOMARY INTERNATIONAL LAW�

ƐĺƐ "$�$� !�"���"�����$+

Ã2ESPONSIBILITYÄ IN THE LEGAL SENSE ÃAPPLIES IN PARTICULAR TO A PERSONÁS ANSWERABILITY FOR
COMPLIANCE WITH HIS OR HER LEGAL DUTIES� AND FOR ANY BREACHES THEREOF�Ä �� 4HUS� AS MANY
COULD PRESUME� A 3TATE IS LEGALLY RESPONSIBLE� AND THUS LIABLE� FOR CONDUCT IN BREACH OF ITS
INTERNATIONAL OBLIGATIONS� REGARDLESS OF WHAT SOURCE OF INTERNATIONAL LAW THOSE
OBLIGATIONS DERIVE��� #ONSEQUENTLY� IT SHOULD BE NOTED THAT ÃRESPONSIBILITYÄ AND
ÃLIABILITYÄ ARE DIFFERENT CONCEPTS� BUT ARE YET INTERTWINED BY THE POTENTIAL RESULTS OF
WRONGFUL CONDUCT� 4HAT IS� 3TATES HAVE A RESPONSIBILITY� OR A DUTY� TO COMPLY WITH
OBLIGATIONS UNDER INTERNATIONAL LAW� A BREACH OF THAT DUTY IS OF COURSE CONSIDERED TO BE
WRONGFUL CONDUCT��� "UT GENERALLY� LIABILITY BECOMES RELEVANT ONLY WHEN A BREACH OF THAT
DUTY RESULTS IN DAMAGE� ��

�� 3EE /UTER 3PACE 4REATY� SUPRA NOTE �� AT ART� ))�
�� 3EE ID� AT ART� )6�
�� "IN #HENG� !RTICLE 6) OF THE /UTER 3PACE 4REATY 2EVISITED� Ã)NTERNATIONAL 2ESPONSIBILITY�Ä Ã.ATIONAL !CTIVITIES�Ä AND

Ã4HE !PPROPRIATE 3TATE�Ä �� *� 3PACE ,AW �� � �����	 �CITATION OMITTED	�
�� 3EE !.4(/.9 !534� (!.$"//+ /& ).4%2.!4)/.!, ,!7 ��� ��D ED� ����	�
�� 3EE #HENG� SUPRA NOTE ��� AT ��
�� 3EE &ACTORY AT #HORZ¥W �'ER� V� 0OL�	� *UDGEMENT� ���� 0�#�)�*� �SER� !	 .O� ��� AT �� �3EPT� ��	 �ÃREPARATION
MUST� AS FAR AS POSSIBLE� WIPE OUT ALL THE CONSEQUENCES OF THE ILLEGAL ACT AND REESTABLISH THE SITUATION
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4HE LAW THAT FURTHER EXPOUNDS UPON THIS BASIC PREMISE OF 3TATE RESPONSIBILITY IS
ENCAPSULATED BY THE )NTERNATIONAL ,AW #OMMISSIONÁS ARTICLES ON THE 2ESPONSIBILITY OF
3TATES FOR )NTERNATIONALLY 7RONGFUL !CTS��� 4HE ARTICLES� AND THE LARGE AMOUNT OF LEGAL
COMMENTARY THAT ACCOMPANIES EACH PROVISION� ARE GENERALLY ACCEPTED AS A CODIFICATION OF
CUSTOMARY INTERNATIONAL LAW���

4O THAT END� !RTICLES �� �� AND � PROVIDE THAT AN INTERNATIONALLY WRONGFUL ACT OF A
3TATE ENTAILS ITS INTERNATIONAL RESPONSIBILITY� BUT THE PARTICULAR ACTION OF THE 3TATE IS
WRONGFUL ONLY WHEN �A	 THE CONDUCT IS ATTRIBUTABLE TO THAT 3TATE UNDER INTERNATIONAL LAW
AND �B	 THE CONDUCT CONSTITUTES A BREACH OF INTERNATIONAL OBLIGATION OF THAT 3TATE��� !S
THE CENTRAL FOCUS OF THIS !RTICLE IS THAT OF 3TATE RESPONSIBILITY FOR PRIVATE ACTIVITIES IN
OUTER SPACE� MUCH OF OUR ATTENTION WILL BE FOCUSED ON HOW EXACTLY THE CONDUCT OF PRIVATE
ACTORS MAY BE ATTRIBUTED TO THE 3TATE�

.OW OF COURSE� A PRIVATE ENTITY LIKE A HUMAN INDIVIDUAL OR A CORPORATION MAY BE
HELD SOLELY RESPONSIBLE FOR WRONGFUL ACTIONS UNDER INTERNATIONAL LAW��� "UT� THERE ARE
SEVERAL AVENUES IN WHICH A 3TATE CAN BE HELD RESPONSIBLE FOR SUCH WRONGFUL ACTIONS���

&IRST AND MOST OBVIOUSLY� AN ENTITYÁS WRONGFUL ACTIONS CAN BE ATTRIBUTABLE TO THE 3TATE IF
THAT ENTITY IS CONSIDERED TO BE AN ÃORGANÄ OF THE GOVERNMENT� THAT IS A DIRECT ARM OF THE
GOVERNMENT ITSELF� OR AN AGENT OF THE GOVERNMENT �I�E� ÃAN ENTITY ACTING UNDER THE
DIRECTION� INSTIGATION OR CONTROLÄ OF A 3TATE ORGAN	��� 4HIS ALSO INCLUDES INDIVIDUALS OR
ENTITIES THAT ARE EMPOWERED BY A 3TATEÁS INTERNAL LAW TO EXERCISE ELEMENTS OF
GOVERNMENTAL AUTHORITY��� 3ECOND� THE CONDUCT OF A PRIVATE ENTITY MAY BE ATTRIBUTABLE TO

WHICH WOULD� IN ALL PROBABILITY� HAVE EXISTED IF THAT ACT HAD NOT BEEN COMMITTED�Ä	� 4HE EXACT DEFINITIONS
OF RESPONSIBILITY AND LIABILITY CAN DIFFER WITH LANGUAGE OR TREATY CONSTRUCTION� 4HIS PARTICULAR NUANCE IS
CENTRAL TO TENANTS OF RESPONSIBILITY AND LIABILITY IN THE/UTER 3PACE 4REATY AS THE 4REATY IS RECORDED IN %NGLISH�
2USSIAN� 3PANISH� &RENCH� AND -ANDARIN� )N &RENCH FOR EXAMPLE� THERE IS ONLY ONE WORD FOR ÃRESPONSIBILITYÄ
AND ÃLIABILITY�Ä #HENG� SEE SUPRA NOTE ��� AT ���

�� '�!� 2ES� ������ ANNEX� 2ESPONSIBILITY OF 3TATES FOR )NTERNATIONALLY7RONGFUL !CTS �*AN� ��� ����	 ;HEREINAFTER
3TATE 2ESPONSIBILITY=�

�� 3EE E�G�� 'ABï KOVO¾.AGYMAROS 0ROJECT �(UNG�V 3LOVK�	� *UDGMENT� ���� )#* 2EP� �� q �� �3EPT� ��	
�DEMONSTRATING HOW THE )NTERNATIONAL #OURT OF *USTICE ALLOWED THE !RTICLEÁS PROVISION ON NECESSITY CONTROL
A DISPUTE BETWEEN (UNGARY AND 3LOVAKIA	�

�� 3TATE 2ESPONSIBILITY� SUPRA NOTE ��� AT ART� ��B	�
�� 3EE E�G�� !LIEN 4ORT 3TATUTE� �� 5�3�#� e ���� �����	 �4HE DISTRICT COURTS ;OF THE 5NITED 3TATES= SHALL VERIFY
ORIGINAL JURISDICTION OF ANY CIVIL ACTION BY AN ALIEN FOR A TORT ONLY� COMMITTED IN VIOLATION OF THE LAW OF NATIONS
OR A TREATY OF THE 5NITED 3TATES	 �ALTERATION TO ORIGINAL	�

�� 3EE INFRA NOTES ���� AND ACCOMPANYING TEXT�
�� 3EE !534� SUPRA NOTE ��� AT ��� �CITING 3TATE 2ESPONSIBILITY� SUPRA NOTE ��� AT ART� ���	�4HE CONDUCT OF ANY
3TATE ORGAN SHALL BE CONSIDERED AN ACT OF THAT 3TATE UNDER INTERNATIONAL LAW� WHETHER THE ORGAN EXERCISES
LEGISLATIVE� EXECUTIVE� JUDICIAL OR ANY OTHER FUNCTIONS� WHATEVER POSITION IT HOLDS IN THE ORGANIZATION OF THE
3TATE� AND WHATEVER ITS CHARACTER AS AN ORGAN OF THE CENTRAL GOVERNMENT OR OF A TERRITORIAL UNIT OF THE 3TATE		�

�� 3EE 3TATE 2ESPONSIBILITY� SUPRA NOTE ��� AT ART� � �4HE CONDUCT OF A PERSON OR ENTITY WHICH IS NOT AN ORGAN
OF THE 3TATE UNDER ARTICLE � BUT WHICH IS EMPOWERED BY THE LAW OF THAT 3TATE TO EXERCISE ELEMENTS OF THE
GOVERNMENTAL AUTHORITY SHALL BE CONSIDERED AN ACT OF THE 3TATE UNDER INTERNATIONAL LAW� PROVIDED THE PERSON
OR ENTITY IS ACTING IN THAT CAPACITY IN THE PARTICULAR INSTANCE	�
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A 3TATE IF IT WAS ACTING ON THE 3TATEÁS INSTRUCTION� CONTROL� OR DIRECTION��� Ã-OST
COMMONLY� CASES OF THIS KIND WILL ARISE WHERE 3TATE ORGANS SUPPLEMENT THEIR OWN ACTION
BY RECRUITING OR INSTIGATING PRIVATE PERSONS OR GROUPS WHO ACT AS ÀAUXILIARIESÁ WHILE
REMAINING OUTSIDE THE OFFICIAL STRUCTURE OF THE 3TATE�Ä �� &INALLY� IF THE CONDUCT IS NOT
ATTRIBUTABLE TO THE 3TATE UNDER THE AFOREMENTIONED AVENUES� A 3TATE MAY STILL BE HELD
RESPONSIBLE FOR THE ACTIONS OF A PRIVATE ENTITY IF THE 3TATE UNEQUIVOCALLY ACKNOWLEDGES
AND ADOPTS THE CONDUCT AS ITS OWN��� 4HIS CAN BE DONE BY STRONGLY ENDORSING AND
PERPETUATING PARTICULAR PRIVATE ACTIONS AFTER SUCH ACTIONS HAVE OCCURRED��� OR� MORE
BASICALLY� BY ASSUMING DIRECT RESPONSIBILITY FOR CERTAIN ACTIONS VIA INTERNATIONAL
AGREEMENTS���

3UCH AVENUES OF 3TATE ATTRIBUTION CAN BE COLLECTIVELY CATEGORIZED AS ÃDIRECTÄ 3TATE
RESPONSIBILITY AS THE PRIVATE ACTIONSWOULD BE CONSIDERED ACTS OF THE 3TATE ITSELF� 3OMEHAVE
HELD THAT DIRECT RESPONSIBILITY IS DISTINGUISHABLE FROM ÃINDIRECTÄ RESPONSIBILITY IN WHICH A
3TATE ALWAYS HAS A DUTY TO ENSURE THAT ALL ACTIONS WITHIN ITS JURISDICTIONAL CONTROL DO NOT
VIOLATE THE RIGHTS OF OTHER 3TATES��� Ã(OWEVER� SINCE THE INTERNATIONAL WRONG CONSISTS IN
REALITY IN GOVERNMENTAL OFFICERS FAILING TO FULFIL THE 3TATEÁS INTERNATIONAL DUTY OF PROTECTION
AND NOT IN THE INITIAL ACTS OF THE INDIVIDUALS � � � SOCALLED INDIRECT RESPONSIBILITY � � �
RESOLVES ITSELF INTO A CASE OF DIRECT 3TATE RESPONSIBILITY�Ä�� )N OTHER WORDS� BECAUSE A 3TATE
ALWAYS HAS A DUTY TO NOT VIOLATE THE RIGHTS OF OTHER 3TATES� A BREACH OF AN INTERNATIONAL
OBLIGATION IS A DIRECT VIOLATION OF ITS DUTY UNDER INTERNATIONAL LAW�

ƐĺƑĺ ��"$�!+ ��	 �!��$��� � �!$���� (�

!SMENTIONED PREVIOUSLY� THE /UTER 3PACE 4REATYWAS DRAFTED DURING THE HEIGHT OF THE #OLD
7AR INWHICH THE5NITED 3TATES AND THE FORMER 3OVIET 5NIONWERE HEAVILY ENGAGED IN SPACE

�� 3EE ID� AT ART� � �4HE CONDUCT OF A PERSON OR GROUP OF PERSONS SHALL BE CONSIDERED AN ACT OF A 3TATE UNDER
INTERNATIONAL LAW IF THE PERSON OR GROUP OF PERSONS IS IN FACT ACTING ON THE INSTRUCTIONS OF� OR UNDER THE
DIRECTION OR CONTROL OF� THAT 3TATE IN CARRYING OUT THE CONDUCT	�

�� 2EPORT OF THE )NTERNATIONAL ,AW #OMMISSION TO THE 'ENERAL !SSEMBLY� � 9�"� )NTÁL ,� #OMMÁN� PT� �� AT �� �����	� 5�.�
$OC� !�#.���3%2�!������!DD�� �0ART �	�

�� 3EE 3TATE 2ESPONSIBILITY� SUPRA NOTE ��� AT ART� �� �#ONDUCT WHICH IS NOT ATTRIBUTABLE TO A 3TATE UNDER THE
PRECEDING ARTICLES SHALL NEVERTHELESS BE CONSIDERED AN ACT OF THAT 3TATE UNDER INTERNATIONAL LAW IF AND TO THE
EXTENT THAT THE 3TATE ACKNOWLEDGES AND ADOPTS THE CONDUCT IN QUESTION AS ITS OWN	�

�� &OR EXAMPLE� IN THE4EHRAN(OSTAGES CASE� THE )NTERNATIONAL #OURT OF *USTICE HELD THAT THE INFAMOUS STUDENTLED
SIEGE OF THE 53 %MBASSY IN )RAN WAS ATTRIBUTABLE TO )RAN BECAUSE THE GOVERNMENT ENDORSED AND PERPETUATED
THE ACTIONS OF THE STUDENTS� 3EE 5�3� $IPLOMATIC AND #ONSULAR 3TAFF IN 4EHRAN �5�3� V� )RAN	� *UDGMENT� ����
)�#�*� 2EP� � �-AY ��	�

�� 2ESPONSIBILITY QUALIFIED VIA INTERNATIONAL AGREEMENT IS ESPECIALLY PERTINENT IN DISCUSSING THE INTERPRETATION
OF !RTICLE 6) OF THE /UTER 3PACE 4REATY� 3EE INFRA NOTES �� AND ACCOMPANYING TEXT�

�� 3EE #HENG� SUPRA NOTE ��� AT �� N� ���
�� )D� AT ���
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ACTIVITY��� !S MANY KNOW� THESE TWO NATIONS WERE DIAMETRICALLY OPPOSED WHEN IT CAME TO
MATTERS OF GOVERNANCE� AND AS A RESULT� MANY SECTIONS OF THE 4REATY WERE ÃDRAFTED IN SUCH
A WAY THAT ALLOWS ;THE 4REATY= TO BEND TO POLITICAL IDEOLOGY�Ä�� !RTICLE 6) IS NO EXCEPTION�
4HE !RTICLE AS IT STANDS TODAY STATES�

3TATES 0ARTIES TO THE 4REATY SHALL BEAR INTERNATIONAL RESPONSIBILITY FOR

NATIONAL ACTIVITIES IN OUTER SPACE� INCLUDING THE ;-=OON AND OTHER CELESTIAL

BODIES� WHETHER SUCH ACTIVITIES ARE CARRIED ON BY GOVERNMENTAL AGENCIES OR

BY NONGOVERNMENTAL ENTITIES� AND FOR ASSURING THAT NATIONAL ACTIVITIES ARE

CARRIED OUT IN CONFORMITY WITH THE PROVISIONS SET FORTH IN THE PRESENT 4REATY�

4HE ACTIVITIES OF NONGOVERNMENTAL ENTITIES IN OUTER SPACE� INCLUDING THE

-OON AND OTHER CELESTIAL BODIES� SHALL REQUIRE AUTHORIZATION AND CONTINUING

SUPERVISION BY THE APPROPRIATE 3TATE 0ARTY TO THE 4REATY� 7HEN ACTIVITIES ARE

CARRIED ON IN OUTER SPACE� INCLUDING THE -OON AND OTHER CELESTIAL BODIES� BY

AN INTERNATIONAL ORGANIZATION� RESPONSIBILITY FOR COMPLIANCE WITH THIS 4REATY

SHALL BE BORNE BOTH BY THE INTERNATIONAL ORGANIZATION AND BY THE 3TATES

0ARTIES TO THE 4REATY PARTICIPATING IN SUCH ORGANIZATION���

)N SUM� THE ASSIGNMENT OF 3TATE RESPONSIBILITY FOR BOTH GOVERNMENTAL AND PRIVATE SPACE
ACTIVITIES IS A DIRECT RESULT OF CONFLICTING POLITICAL VIEWS� 4HAT IS� THE 5NITED 3TATES� A
DEMOCRATIC NATION WITH A MIXED ECONOMY� SUPPORTED INVOLVEMENT OF PRIVATE ENTITIES IN
OUTER SPACE ACTIVITIES��� (OWEVER� THIS PROPOSAL WAS OPPOSED BY THE 3OVIET 5NION� AN
AUTHORITARIAN COMMUNIST REGIME� WHICH WANTED ONLY 3TATES TO UNDERTAKE SPACE
ACTIVITIES��� !S SEEN ABOVE� !RTICLE 6) ÃWAS DRAFTED TO ALLOW PRIVATE ACTIVITY IN OUTER SPACE
ON THE CONDITION THAT THE APPROPRIATE 3TATE EXERCISES AUTHORIZATION AND CONTINUING

�� 3EE *OANNE )RENE'ABRYNOWICZ� 3PACE ,AW� )TS #OLD7AR/RIGINS AND#HALLENGES IN THE %RA OF 'LOBALIZATION� �� 35&&/,+
5�,� 2%6� ���� �����	�

�� 0�*� "LOUNT � #HRISTIAN *� 2OBISON� /NE 3MALL 3TEP� 4HE )MPACT OF THE 5�3� #OMMERCIAL 3PACE ,AUNCH #OMPETITIVENESS
!CT OF ���� ON THE %XPLOITATION OF 2ESOURCES IN /UTER 3PACE� �� .�#� *� ,� � 4ECH� �����	 �DISCUSSING THE IMPACT OF
THE !MERICAN3OVIET DYNAMIC ON THE FORMATION OF !RTICLE ))	 �ALTERATION TO THE ORIGINAL	�

�� /UTER 3PACE 4REATY� SUPRA NOTE �� AT ART� 6)�
�� 3EE 2AND 3IMBERG� 0ROPERTY 2IGHTS IN /UTER 3PACE� 4(% .%7 !4,!.4)3�
HTTP���WWW�THENEWATLANTIS�COM�PUBLICATIO
NS�PROPERTYRIGHTSINSPACE �LAST VISITED /CT� ��� ����	�

�� 3EE 0AUL 3TEPHEN $EMPSEY� .ATIONAL ,AWS 'OVERNING #OMMERCIAL 3PACE !CTIVITIES� ,EGISLATION� 2EGULATION� �
%NFORCEMENT� �� .7� *� )NTÁL ,� � "US� �� � �����	 �CITING #OMM� ON THE 0EACEFUL 5SES OF /UTER 3PACE� 2EP�
OF THE ,EGAL 3UBCOMM� ON THE 7ORK OF )TS &IRST 3ESSION� 5�.� $OC� !�!#�����#���,��� AT � �����	� #OMM� ON
THE 0EACEFUL 5SES OF /UTER 3PACE� 2EP� OF THE ,EGAL 3UBCOMM� ON THE 7ORK OF )TS 3EVENTEENTH 3ESSION� 5�.�
$OC� !������ ANNEX �� AT � �����	�

�
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SUPERVISION OVER ITS NONGOVERNMENTAL ENTITIES��� ;4HEREFORE�= ;T=HE 3TATE ;WAS= MADE
RESPONSIBLE FOR ITS NATIONAL ACTIVITIES� EVEN THOSE BY PRIVATE PARTIES�Ä��

$ESPITE THIS STRAIGHTFORWARD COMPROMISE OF 3TATE RESPONSIBILITY� THE CHANGING
NATURE OF THE SPACE INDUSTRY ITSELF HAS LEFT !RTICLE 6) FRAUGHT WITH AMBIGUITY� )N OTHER
WORDS� IT MAY HAVE BEEN RELATIVELY SIMPLE TO ASSIGN RESPONSIBILITY FOR SPACE ACTIVITIES TO
3TATES AS SUCH ACTIVITIES WERE PREDOMINATED BY DIRECT 3TATE ACTIVITY� BUT AS THE PRIVATE
SPACE INDUSTRY HAS DEVELOPED� KEY PHRASES SUCH AS ÃNATIONAL ACTIVITIESÄ AND ÃTHE
APPROPRIATE STATEÄ PLACES INTO QUESTION AS TO EXACTLY WHICH 3TATE IS RESPONSIBLE FOR WHAT
SPECIFIC ENDEAVORS IN OUTER SPACE��� .ONETHELESS� MANY HAVE HELD ONTO A TRADITIONAL
INTERPRETATION AND APPLICATION OF !RTICLE 6) THAT MAY BE OVERLY BROAD DESPITE THE
IMMENSE PROGRESS OF THE PRIVATE COMMERCIAL ACTORS IN OUTER SPACE�

Ɛĺƒĺ "$!&�$&!� ��	 $!�	�$����� ��$�!�!�$�$��� � �!$���� (�

!LL THINGS CONSIDERED� THE TRADITIONAL INTERPRETATION OF !RTICLE 6) HOLDS THAT 3TATES MUST
TAKE RESPONSIBILITY FOR ALL ACTIVITIES IN OUTER SPACE� 3PECIFICALLY� BY ESTABLISHING
RESPONSIBILITY� 3TATES PARTY TO THE /UTER 3PACE 4REATY TAKE UPON THE DUTIES OF �A	 ASSURING
THAT 3TATE ACTIVITIES IN OUTER SPACE COMPLY WITH THE 4REATY��� �B	 ASSURING THAT
NONGOVERNMENTAL ACTIVITIES IN OUTER SPACE WITH A 3TATEÁS JURISDICTIONAL CONTROL COMPLY
WITH THE 4REATY��� AND �C	 TO SUBJECT THOSE NONGOVERNMENTAL SPACE ACTIVITIES TO
AUTHORIZATION AND CONTINUING SUPERVISION��� -ANY 3TATES HAVE CHOSEN TO FULFILL THESE
DUTIES THROUGH EXTENSIVE LICENSING AND COMPLIANCE REGULATIONS���

7ITH THAT SAID� THERE IS NO CONTROVERSY IN REGARDS TO 3TATES IMPOSING VARIOUS LAWS
AND REGULATIONS TO ENSURE THAT BOTH GOVERNMENTAL AND NONGOVERNMENTAL ACTORS COMPLY
WITH THEIR INTERNATIONAL OBLIGATIONS ¾ THE 3TATE IS OF COURSE IN THE BUSINESS OF LAWMAKING�
#ONSEQUENTLY� THE ONLY POSSIBLE CONTROVERSY SURROUNDING !RTICLE 6) IS WHAT TYPE OF PRIVATE
SPACE ACTIVITIES ARE 3TATES RESPONSIBLE FOR IN THE CASE OF A BREACH OF AN OBLIGATION FOUND IN
THE /UTER 3PACE 4REATY OR ELSEWHERE IN INTERNATIONAL LAW�

�� 4HE 5�3�3�2� AGREED IT WOULD BE POSSIBLE TO CONSIDER THE QUESTION OF NOT EXCLUDING FROM THE DECLARATION THE
POSSIBILITY OF ACTIVITY IN OUTER SPACE BY PRIVATE COMPANIES� ON THE CONDITION THAT SUCH ACTIVITY WOULD BE
SUBJECT TO THE CONTROL OF THE APPROPRIATE 3TATE� AND THE 3TATE WOULD BEAR INTERNATIONAL RESPONSIBILITY FOR
IT� )D� �CITING #OMM� ON THE 0EACEFUL 5SES OF /UTER 3PACE� 2EP� OF THE ,EGAL 3UBCOMM� ON THE 7ORK OF )TS
4WENTY3ECOND 3ESSION� 5�.� $OC� !�!#�����06���� AT �� �����	�

�� $EMPSEY� SUPRA NOTE ��� AT � �CITATION OMITTED	�
�� 3EE INFRA e� ))!"�
�� 3EE /UTER 3PACE 4REATY� SUPRA NOTE �� AT ART� 6)�
�� )D�� SEE ALSO SUPRA NOTE �� AND ACCOMPANYING TEXT�
�� 3EE /UTER 3PACE 4REATY� SUPRA NOTE �� AT ART� 6)�
�� Ã!T LEAST �� 3TATES  ABOUT ��� OF THE MEMBERS OF THE 5NITED .ATIONS  REGULATE SPACE ACTIVITIES�Ä $EMPSEY�
SUPRA NOTE ��� AT �����

�
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4HE PLAIN TEXT OF !RTICLE 6) WOULD RELAY THAT ONLY NONGOVERNMENTAL ÃNATIONAL ACTIVITIESÄ
WOULD BE IMPUTED TO THE ÃAPPROPRIATE 3TATE�Ä 4HOUGH THERE IS NO EXACT WORKING
DEFINITION OF ÃNATIONAL ACTIVITIESÄ OR THE ÃAPPROPRIATE 3TATE�Ä�� THE GREAT COMPROMISE
BETWEEN THE WORLDÁS TWO LEADING SPACE FARING NATIONS HAS LED MANY NOTED SCHOLARS AND
PUBLICISTS TO CONCLUDE THAT ALL ÃNONGOVERNMENTAL NATIONAL SPACE ACTIVITIES ARE
ASSIMILATED TO GOVERNMENTAL SPACE ACTIVITIES�Ä�� %SSENTIALLY� A Ã;3TATE IS RESPONSIBLE FOR A
THING THAT IS DONE BY SUCH NONGOVERNMENTAL ENTITIES AND= IS DEEMED TO BE AN ACT
IMPUTABLE TO THE 3TATE AS IF IT WERE ITS OWN ACT� FOR WHICH IT BEARS DIRECTLY RESPONSIBILITY�
4HUS A BREACH OF ANY PROVISION OF THE 3PACE 4REATY BY SUCH A NONGOVERNMENTAL ENTITY
INVOLVES IMMEDIATELY THE 3TATEÁS DIRECT RESPONSIBILITY� AS IF IT WERE A BREACH BY THE 3TATE
ITSELF�Ä��

4HIS PARTICULAR INTERPRETATION OF !RTICLE 6)� AN INTERPRETATION THAT COULD BE
SUPPORTED BY THE PLAIN TEXT OF THE PROVISION AND THE INTENT OF THE DRAFTERS��� DIVORCES THE
/UTER 3PACE 4REATY FROM THE MORE ANALYTICAL AVENUES OF 3TATE RESPONSIBILITY AS OUTLINED
ABOVE��� )NDEED� THE SAME AUTHORS WHO HAVE HELD FAST TO THE LEX SPECIALIS�� NATURE OF THE
OUTER SPACE REGIME IN INTERPRETING !RTICLE 6) HAVE PROVIDED CERTAIN INTERPRETATIONS OF
KEY TERMS THAT ARE CONSISTENT WITH THE NOTION THAT 3TATES HAVE DIRECTLY ASSUMED
RESPONSIBILITY FOR THE POTENTIAL BREACHES OF ITS PRIVATE ACTORS���

�� 3EE ID� AT � N� ���
�� #HENG� SUPRA NOTE ��� AT ���
�� )D�� SEE ALSO 0�*� "LOUNT� 2ENOVATING 3PACE� 4HE &UTURE OF )NTERNATIONAL 3PACE ,AW� �� $%.6� *� ).4Á, ,� � 0/,Á9
���� ����� �����	� �Ã"Y CREATING AN AFFIRMATIVE OBLIGATION TO AUTHORIZE AND SUPERVISE NONGOVERNMENTAL
ACTORS IN SPACE IN ADDITION TO MAKING STATES RESPONSIBLE FOR THE ACTIVITIES OF THESE ENTITIES� !RTICLE 6) MAKES
IT A HIGH RISK ACTIVITY FOR A STATE TO ALLOW COMMERCIAL ACTORS TO OPERATE IN THE SPACE ENVIRONMENT� )N THE
PAST LEGISLATION HAS BEEN WRITTEN SO AS TO HELP STATES EFFECTIVELY FULFILL !RTICLE 6) OBLIGATIONS� 4RADITIONALLY
THIS HAS BEEN THROUGH LICENSING REGIMES FOR NONGOVERNMENTAL ACTORS�Ä	� SEE ALSO-!.&2%$ ,!#(3� 4(% ,!7 /&

/54%2 30!#%� !. %80%2)%.#% ). #/.4%-0/2!29 ,!7-!+).' ��� �3IJTHOFF ����	 �Ã3TATES BEAR INTERNATIONAL
RESPONSIBILITY FOR ANY ACTIVITY IN OUTER SPACE� IRRESPECTIVE OF WHETHER IT IS CARRIED OUT BY GOVERNMENTAL
AGENCIES OR NONGOVERNMENTAL ENTITIES� 4HIS IS INTENDED TO ENSURE THAT ANY OUTER SPACE ACTIVITY� NO MATTER
BY WHOM CONDUCTED� SHALL BE CARRIED ON IN ACCORDANCE WITH THE RELEVANT RULES OF INTERNATIONAL LAW� AND TO
BRING THE CONSEQUENCES OF SUCH ACTIVITYWITHIN ITS AMBIT� 4HE ACCEPTANCE OF THIS PRINCIPLE REMOVES ALL DOUBTS
CONCERNING IMPUTABILITY � � � 3TATES ARE UNDER OBLIGATION TO TAKE APPROPRIATE STEPS IN ORDER TO ENSURE THAT
NATURAL OR JURIDICAL PERSONS ENGAGED IN OUTER SPACE ACTIVITY CONDUCT IT IN ACCORDANCE WITH INTERNATIONAL LAW�
3TATES HAVE TAKEN UPON THEMSELVES THE EXPLICIT OBLIGATION THAT SUCH ACTIVITY WILL REQUIRE THEIR ÀAUTHORIZATION
AND CONTINUING SUPERVISIONÁÄ	�

�� 3EE6IENNA #ONVENTION ON THE ,AW OF 4REATIES ARTS� ��¾��� -AY ��� ����� ���� 5�.�4�3� ��� �OUTLINING METHOD
OF GENERAL AND SUPPLEMENTAL TREATY INTERPRETATION	�

�� 3EE SUPRA NOTES ���� AND ACCOMPANYING TEXT�
�� ,EX SPECIALIS IS A ,ATIN PHRASE WHICH MEANS ÀLAW GOVERNING A SPECIFIC SUBJECT MATTERÁ �EMPHASIS ADDED	�

,EX 3PECIALIS ,AW AND ,EGAL $EFINITION� 53,%'!,� HTTP���DEFINITIONS�USLEGAL�COM�L�LEXSPECIALIS�� /F COURSE�
INTERNATIONAL SPACE LAW IS A PRIME EXAMPLE OF A LEX SPECIALIS REGIME� !RTICLE �� OF THE !RTICLES ON 3TATE
2ESPONSIBILITY MAKE IT CLEAR THAT AN INTERNATIONAL AGREEMENT SUCH AS THE /UTER 3PACE 4REATY CAN QUALIFY
OR PRECLUDE THE APPLICATION OF THE METHODS OF ASSIGNING RESPONSIBILITY TO THE 3TATE� 3TATE 2ESPONSIBILITY�
SUPRA NOTE ��� AT ART� ��� "UT AS WE WILL DISCUSS LATER� THE /UTER 3PACE 4REATY IN ITSELF DOES NOT PRECLUDE THE
USE OF INTERNATIONAL CUSTOM IN ORDER TO INTERPRET THE REMAINING AMBIGUITIES OF THE 4REATY�

�� 3EE INFRA NOTES ���� AND ACCOMPANYING TEXT�

��
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&OR EXAMPLE� AND AS WE WILL EXTENSIVELY DISCUSS LATER IN THIS !RTICLE� "IN #HENG� &RANS '�
VON $ER $UNK� AND SEVERAL OTHERS HAVE RETAINED THAT NATIONAL ACTIVITIES ARE TIED TO THE CORE
MEANS THROUGHWHICH A 3TATEMAY ASSERT JURISDICTION��� )N SHORT� NATIONAL ACTIVITIES AND THE
APPROPRIATE STATE MAY BE LINKED TO ��	 THE REGISTRATION REQUIREMENTS OF THE 2EGISTRATION
#ONVENTION� ��	 THE LIABILITY ASSOCIATED WITH LAUNCH ACTIVITIES AS EVINCED BY THE ,IABILITY
#ONVENTION� OR ��	 THE STATE OR NATIONALITY OF THE ENTITIES INVOLVED��� 2EGARDLESS OF HOW
A PARTICULAR NONGOVERNMENTAL SPACE ACTIVITY IS ASSOCIATED WITH A CERTAIN 3TATE� IT IS CLEAR
THAT THE ASSERTION OF ABSOLUTE 3TATE RESPONSIBILITY FOR ACTIVITIES IN OUTER SPACE IS TIED TO THE
MAIN AGREEMENTS OF THE OUTER SPACE REGIME�

!LL THINGS CONSIDERED� THE LEX SPECIALIS NATURE OF 5NITED .ATIONS OUTER SPACE
AGREEMENTS HAS ALLOWED AUTHORS TO ASSERT NARROW DEFINITIONS OF KEY TREATY PROVISIONS
BASED UPON PLAIN LANGUAGE AND DRAFTER INTENT� 4HEREFORE� THE TRADITIONAL INTERPRETATION
OF !RTICLE 6) IS NOT INVALID� )N FACT� THIS INTERPRETATION HAS INDEED BEEN FUNCTIONAL FOR
ACTIVITIES IN OUTER SPACE AS A GREAT MAJORITY OF SUCH ACTIVITIES HAVE HAD CLEAR TIES TO
NATIONAL GOVERNMENTS OR HAVE BEEN IDENTIFIED BY A DISTINCT NATIONALITY��� -OREOVER� THE
REQUIREMENTS OF THE 2EGISTRATION #ONVENTION AND SCHEMAS OF LIABILITY CONTAINED WITHIN
THE ,IABILITY #ONVENTION ARE RELATIVELY STRAIGHTFORWARD� THOUGH OF COURSE SUBJECT TO
FURTHER INTERPRETATION�

.ONETHELESS� AND AS ALLUDED TO NUMEROUS TIMES OVER� THE NATURE OF ACTIVITIES IN
OUTER SPACE HAS DRAMATICALLY CHANGED IN RECENT YEARS� AND WILL ONLY CONTINUE TO EVOLVE�
4HOUGH A DIRECT ASSUMPTION OF 3TATE RESPONSIBILITY FOR SPACE ACTIVITIES MAY HAVE ONCE
BEEN ÃREVOLUTIONARY�Ä�� IT MAY SOON BE TIME FOR US TO RECOGNIZE THE INNOVATIVE NATURE OF
THE /UTER 3PACE 4REATY�� AND LOOK TO THE MORE ANALYTICAL LEGAL FOUNDATIONS OF 3TATE
RESPONSIBILITY IN ORDER TO BETTER INTERPRET AND APPLY !RTICLE 6)�

�� 3EE ID�
�� 3EE ID�
�� 3EE E�G�� 5�3� 0RIVATE 3PACE #OMPANIES 0LAN 3URGE IN ,AUNCHES 4HIS 9EAR� 2%54%23 �&EB� ��� ����	�
HTTP���WWW�REUTERS�COM�ARTICLE�USSPACELAUNCHESID53+#.�6#�'��

�� 3EE #HENG� SUPRA NOTE ��� AT ���
�� 3EE SUPRA NOTE �� "LOUNT � 2OBISON �Ã;)=NNOVATION CAN BE SAID TO BE A SPECIFIC VALUE THAT IS EMBEDDED IN
INTERNATIONAL SPACE LAW � )NDEED� THE /UTER 3PACE 4REATY ITSELF IS AN EXAMPLE OF LEGAL INNOVATIONÄ	�

��
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!GAIN� THE TRADITIONAL INTERPRETATION OF !RTICLE 6) IS NOT NECESSARILY INCORRECT� (OWEVER�
AS MORE COUNTRIES AND INDIVIDUALS ARE ABLE TO CONDUCT SPACE ACTIVITIES UNHAMPERED BY
THE IDEOLOGICAL BATTLE OF THE #OLD 7AR� A BATTLE THAT DIRECTLY INFLUENCED THE FORMATION OF
THE /UTER 3PACE 4REATY� THE APPLICATION OF !RTICLE 6) MAY BECOME INEFFICIENT� )NDEED� AS
WILL BE DISCUSSED HERE� THIS INTERPRETATION OF !RTICLE 6) HAS ONLY LED TO MORE QUESTIONS
ESPECIALLY WHEN MORE COUNTRIES HAVE PARTICIPATED IN OUTER SPACE ACTIVITIES� $IFFICULTIES
ASSOCIATED WITH MORE ACTORS IN OUTER SPACE ARE ONLY EXACERBATED WITH THE MONUMENTAL
SHIFT OF SPACE ACTIVITIES FROM THE HANDS OF GOVERNMENT TO THE HANDS OF PRIVATE SPACE
COMPANIES THAT ARE QUICKLY SPANNING ACROSS THE GLOBE� 4HEREFORE� WITH THIS SECTION� WE
WILL EXAMINE THE CURRENT DIFFICULTIES OF APPLYING THE TRADITIONAL INTERPRETATION OF !RTICLE
6)� AND SUBSEQUENTLY� THE POTENTIAL DIFFICULTIES OF APPLYING THE TRADITIONAL INTERPRETATION
TO PRIVATE ACTORS�

ƑĺƐĺ ����� �����&�$+ ŋ ��$����� ��$�(�$��" ��	 $�� ���!��!��$�
"$�$�

4HE SAME AUTHORS THAT DIRECTLY ASSIGN 3TATE RESPONSIBILITY TO ALL SPACE ACTIVITIES
SURPRISINGLY CONCEDE THAT THERE ARE AMBIGUITIES WITHIN THE TEXT OF !RTICLE 6) THAT MAY
MAKE THEIR BROAD INTERPRETATION OF THE PROVISION DIFFICULT TO APPLY� 4HESE AMBIGUITIES
CENTER MAINLY AROUND TWO KEY PHRASES� ÃNATIONAL ACTIVITIESÄ AND ÃTHE APPROPRIATE
STATE�Ä�� 4HOUGH NECESSARILY DOES NOT EXIST ANY PATENT AMBIGUITY WITHIN THESE TERMS� THE
SHIFTING NATURE OF THE SPACE INDUSTRY AND THE INCREASED ABILITY OF MULTIPLE NATIONS TO
CONDUCT SPACE ACTIVITIES DOES IN FACT CREATE DIFFICULTIES IN ITS APPLICATION� &OR SIMPLICITY�
WE WILL DISCUSS EACH PHRASE IN TURN BY EXPLORING THEIR APPLICATION WITHIN THE CONTEXT OF
THE TRADITIONAL !RTICLE 6) INTERPRETATION� AND SUBSEQUENTLY� DEMONSTRATE HOW SUCH
TRADITIONAL APPLICATIONS IS DIFFICULT� AND WILL CONTINUE TO BE DIFFICULT TO APPLY WITHIN THE
ENVIRONMENT OF A PROGRESIVE SPACE INDUSTRY�

ƑĺƐĺƐĺ ��$����� ��$�(�$��"

!S EXPLICITLY STATED ABOVE� THE MEANING BEHIND ÃNATIONAL ACTIVITIESÄ IS RELATIVELY
STRAIGHTFORWARD WITHIN THE CONTEXT OF THE TRADITIONAL INTERPRETATION OF !RTICLE 6)

�� 3EE SUPRA NOTE � /UTER 3PACE 4REATY� AT ART� 6)�

��
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CONSIDERING THAT ALL SPACE ACTIVITIES ARE TO BE IMPUTED TO THE 3TATE��� .ONETHELESS� THERE
ARE MULTIPLE PROPOSED AVENUES IN WHICH A CERTAIN SPACE ENDEAVOR MAY BE CONSIDERED A
ÃNATIONAL ACTIVITYÄ FOR THE PURPOSES OF 3TATE RESPONSIBILITY� THUS GIVING WAY TO MORE
UNCERTAINTY SURROUNDING THE MEANING OF !RTICLE 6)� 4HE FIRST METHOD OF ASSIGNING 3TATE
RESPONSIBILITY FALLS DIRECTLY WITHIN THE CONFINES OF THE LEX SPECIALIS SPACE LAW REGIME AS
REFLECTED BY THE REQUIREMENTS OF THE 2EGISTRATION AND ,IABILITY #ONVENTIONS���

3PECIFICALLY� UNDER !RTICLE )) OF THE 2EGISTRATION #ONVENTION� Ã;W=HEN A SPACE OBJECT IS
LAUNCHED INTO %ARTH ORBIT OR BEYOND� THE LAUNCHING 3TATE SHALL REGISTER THE SPACE OBJECT
BY MEANS OF AN ENTRY IN AN APPROPRIATE REGISTRY WHICH IT SHALL MAINTAIN� %ACH LAUNCHING
3TATE SHALL INFORM THE 3ECRETARY'ENERAL OF THE 5NITED .ATIONS OF THE ESTABLISHMENT OF
SUCH A REGISTRY�Ä�� !CCORDING TO !RTICLE ) OF THE SAME AGREEMENT� A ÃLAUNCHING STATEÄ IS A
3TATE WHICH LAUNCHES A SPACE OBJECT� A 3TATE THAT PROCURES A LAUNCH� A 3TATE FROM WHOSE
TERRITORY A SPACE OBJECT IS LAUNCHED� OR A 3TATE FROM WHOSE FACILITY A SPACE OBJECT IS
LAUNCHED��� 3UCH A DEFINITION IS REINFORCED BY !RTICLE ) OF THE ,IABILITY #ONVENTION� AND AS
WE HAVE BRIEFLY MENTIONED� THE INTERPLAY OF RESPONSIBILITY AND LIABILITY CONTAINED WITHIN
INTERNATIONAL SPACE LAW IS CRUCIAL TO OUR CENTRAL QUESTION���

4HIS METHOD OF IDENTIFYING THE ÃNATIONALÄ SPACE ACTIVITIES VIA REGISTRATION IS OF
COURSE TIED TO QUASITERRITORIAL JURISDICTION��� "UT THE PLAIN TEXT OF THESE PROVISIONS POSE
A PARTICULAR PROBLEM IN LIGHT OF THE BROAD APPLICATION OF 3TATE RESPONSIBILITY IN OUTER
SPACE� 3PECIFICALLY� A COMPONENT PROVISION OF THE 2EGISTRATION #ONVENTION REQUIRES THAT
Ã;W=HERE THERE ARE TWO OR MORE LAUNCHING 3TATES IN RESPECT OF ANY SUCH SPACE OBJECT� THEY
SHALL JOINTLY DETERMINE WHICH ONE OF THEM SHALL REGISTER THE OBJECT IN ACCORDANCE WITH
PARAGRAPH � OF THIS ARTICLE � � � �Ä�� 4HUS� IT IS POSSIBLE FOR 3TATES AND PRIVATE ENTITIES ALIKE
TO ÃFORUM SHOPÄ AMONG BANKRUPT OR LESSREGULATED 3TATES FOR THE MALICIOUS CONVENIENCE
OF EVADING RESPONSIBILITY��� 4HOUGH THE DRAFTERS OF THE 2EGISTRATION #ONVENTION DID NOT
INTEND THIS POSSIBILITY� SIMPLE REGISTRATION CANNOT BE THE ONLY CRITERION IN DETERMINING
ÃNATIONAL ACTIVITIESÄ FOR THE PURPOSES OF !RTICLE 6)���

4HE SECOND METHOD OF IDENTIFYING NATIONAL ACTIVITIES CONCERNS ITSELF WITH THE
NATIONALITY OF INDIVIDUALS INVOLVED� )NDEED� THIS INTERPRETATION COULD BE SUPPORTED BY

�� 3EE SUPRA NOTES ���� AND ACCOMPANYING TEXT�
�� 3EE &RANS '� VON DER $UNK� 4HE /RIGINS OF !UTHORISATION� !RTICLE 6) OF THE /UTER 3PACE 4REATY AND )NTERNATIONAL 3PACE

,AW� 3PACE AND 4ELECOMMUNICATIONS ,AW 0ROGRAM &ACULTY 0UBLICATIONS� 0APER ��� AT � �����	� AVAILABLE AT
HTTP���DIGITALCOMMONS�UNL�EDU�SPACELAW����

�� 2EGISTRATION #ONVENTION� SUPRA NOTE ��� AT ART� ))�
�� )D� AT ART� )�
�� 3EE SUPRA NOTES ���� AND ACCOMPANYING TEXT�
�� 3EE !534� SUPRA NOTE ��� AT ���
�� 2EGISTRATION #ONVENTION� SUPRA NOTE ��� AT ART� ))��	�
�� 3EE #HENG� SUPRA NOTE ��� AT ���
�� )D�

��
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!RTICLE )8 OF THE /UTER 3PACE 4REATY WHICH REFERS TO ÃACTIVITY OR EXPERIMENT PLANNED BY IT
OR ITS NATIONALS IN OUTER SPACE�Ä�� OR BY THE SIMPLE INTERNATIONAL PRINCIPLES THAT ALLOW
3TATES TO HAVE JURISDICTION OVER ITS NATIONALS ABROAD��� 4HIS NOTION IS EVEN REFLECTED IN
NATIONAL SPACE LAWS OF THE 5NITED +INGDOM WHICH CLAIMS JURISDICTION OVER "RITISH
NATIONALS� WHETHER THEY BE INDIVIDUALS OR CORPORATIONS��� "UT MUCH LIKE THE FIRST METHOD
OF IDENTIFYING NATIONAL ACTIVITIES� THIS METHOD ALSO HAS ITS SHORTCOMINGS� 4HE MAIN PITFALL
OF THIS INTERPRETATION IS THAT IT EXCLUDES THE POSSIBILITY OF ASSIGNING RESPONSIBILITY BY
TERRITORY WHETHER THAT BE BY A CERTAIN NATIONAL BEING IN ANOTHER 3TATEÁS PHYSICAL TERRITORY
OR ON A SPACE VEHICLE BEARING ANOTHER 3TATEÁS FLAG OR REGISTRATION��� .OT ONLY DOES THIS
METHOD POSSIBLY EXCLUDE THOSE THAT SHOULD BE RESPONSIBLE FOR SPACE ACTIVITIES� BUT IT ALSO
MAY UNDULY ASSIGN RESPONSIBILITY TO MULTIPLE ACTORS� THUS POSSIBLY CAUSING MUCH
CONFUSION IN THE CASE OF LIABILITY�

4HE THIRD AND FINAL METHOD OF DETERMINING WHAT CONSTITUTES A NATIONAL ACTIVITY
FALLS UNDER THE COINED CONCEPT OF ÃJURISDICTIONÄ ¾ A LEGAL THEORY DERIVED FROM INTERPLAY OF
ÃOVERRIDINGÄ JURISDICTIONS��� *URISDICTION IN ITSELF IS DEFINED AS ÃTHE INTERNATIONALLY
RECOGNIZED COMPETENCE OF A 3TATE CONCRETELY TO SET UP MACHINERY TO � � � PHYSICALLY TO
EXERCISE THE FUNCTIONS OF A 3TATE�Ä�� 4HIS COMPETENCE IS DERIVED SOLELY FROM THE ELEMENTS
OF TERRITORIAL� QUASITERRITORIAL� OR PERSONAL JURISDICTION��� (OWEVER� EACH FORM OF
JURISDICTION IS WEIGHTED AGAINST THE OTHER� WITH PURE TERRITORIAL JURISDICTION BEING
SUPERIOR TO BOTH QUASITERRITORIAL JURISDICTION AND PERSONAL JURISDICTION BASED ON
NATIONALITY��� &OR EXAMPLE� A NATIONAL OF 3TATE ! TRAVELLING ON A SHIP FLYING THE FLAG OF
3TATE " COMMITS AN INTERNATIONALLY WRONGFUL ACT IN A PORT BELONGING TO 3TATE #� )N THIS
SCENARIO� 3TATE # WOULD HAVE THE SOLE ABILITY TO ARREST AND PROSECUTE THE NATIONAL FOR THE
INTERNATIONALLY WRONGFUL ACT� )F THE SHIP WAS TRAVERSING INTERNATIONAL WATERS WHILE !
ENGAGED IN ILLEGAL CONDUCT� 3TATE " WOULD HAVE THE POWER TO ACT CONSIDERING THAT THE
SHIPÁS QUASITERRITORIAL JURISDICTION IS SUPERIOR TO THAT OF THE PERSONAL JURISDICTION OF 3TATE
!� !PPLYING THE BASIC PREMISE OF JURISDICTION TO THE INTERPRETATION OF NATIONAL ACTIVITIES
UNDER !RTICLE 6) IS A DECEIVINGLY EFFECTIVE METHOD OF DETERMINING 3TATE RESPONSIBILITY IN
OUTER SPACE� "Y ALLOWING CERTAIN FORMS OF JURISDICTION HAVING PRIORITY OVER THE OTHER� THE
ÃRESPONSIBLEÄ 3TATE CAN BE READILY IDENTIFIED� .ONETHELESS� PROPONENTS OF APPLYING THE

�� /UTER 3PACE 4REATY� SUPRA NOTE �� AT ART� )8 �EMPHASIS ADDED	�
�� 3EE !UST� SUPRA NOTE ��� AT �����
�� /UTER 3PACE !CT� C� �� ee �� �����	�
�� 3EE SUPRA NOTE �� AND ACCOMPANYING TEXT �BRIEFLY DESCRIBING QUASITERRITORIAL JURISDICTION	�
�� 3EE '"%.'! /$5.4!.� 3/6%2%)'.49 !.$ *52)3$)#4)/. ). 4(% !)230!#% !.$ /54%2 30!#%� ,%'!, #2)4%2)! &/2

30!4)!, $%,)-)4!4)/. �� �����	�
�� #HENG� SUPRA NOTE ��� AT ���
�� 3EE /$5.4!.� SUPRA NOTE ��� AT ���
�� 3EE ID�

��
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PREMISE OF JURISDICTION TO 3TATE RESPONSIBILITY IN OUTER SPACE CONCEDE THAT Ã;E=FFECTIVE
JURISDICTION IS WHEN AND WHERE A 3TATEÁS JURISDICTION IS NOT OVERRIDDEN BY THAT OF ANY OTHER
3TATE� AND MAY ACTUALLY BE EXERCISED�Ä��

4HE NEED TO COME TO EFFECTIVE JURISDICTION WHEN APPLYING THE THEORY OF
JURISDICTION CREATES SEVERAL SHORTCOMINGS IN THE REALM OF OUTER SPACE� &IRST� BECAUSE
TERRITORIAL AND NOT EXTRATERRITORIAL JURISDICTION IS THE SUPREME FORM OF JURISDICTION� THERE
MAY BE AN UNDUE EMPHASIS ON THE Ã3TATE FROM WHOSE TERRITORYÄ�� A SPACE OBJECT IS
LAUNCHED WHEN IDENTIFYING A NATIONAL ACTIVITY��� 4HOUGH THIS SCENARIO CAN BE LIMITED� OR
POSSIBLY CURED� BY OTHER MEANS OF IDENTIFYING A LAUNCHING 3TATE UNDER THE ,IABILITY
#ONVENTION��� IT WOULD BE INEQUITABLE TO ASSIGN LIABILITY FOR A POTENTIAL DISASTER TO THE
3TATE FROM WHOSE TERRITORY A SPACE OBJECT IS LAUNCHED WHEN THE FAULT OF DISASTER MAY LIE
WITH ANOTHER 3TATEÁS SPACECRAFT WHICH THE LAUNCHING 3TATE SENT INTO ORBIT �I�E�
QUASITERRITORIAL JURISDICTION	 OR WITH ANOTHER 3TATEÁS NATIONAL �I�E� PERSONAL JURISDICTION	�
4HIS INEQUITABLE ASSIGNMENT MAY BE ASSUAGED WHEN A SPACE OBJECT REACHES OUTER SPACE���

BUT THEN AGAIN� THE SYSTEM OF JURISDICTION MAY UNDULY ASSIGN LIABILITY BASED UPON THE
QUASITERRITORIAL JURISDICTION DERIVED FROM A CERTAIN SPACECRAFTÁS NATIONALITY WHEN FAULT
MAY BE ACTUALLY LIE WITH A FOREIGN NATIONAL OPERATING THE SPACECRAFT� !S ONE CAN SEE FROM
THESE SCENARIOS� THE THEORY OF JURISDICTION BECOMES EXTREMELY DIFFICULT TO APPLY WHEN
MULTIPLE 3TATES ARE INVOLVED IN ONE SINGLE SPACE ACTIVITY�

!LL IN ALL� THE MAIN METHODS OF DETERMINING WHETHER A SPACE ACTIVITY IS THE
ÃNATIONAL ACTIVITYÄ OF ONE PARTICULAR 3TATE FAIL TO ACCOUNT FOR THE FACT THAT MULTIPLE 3TATES
ARE OFTEN INVOLVED IN AN OUTER SPACE MISSION� 4HESE METHODS MAY HAVE BEEN WORKABLE
DURING A TIME IN WHICH MANY SPACE ACTIVITIES WERE UNILATERAL AFFAIRS UNDER THE DIRECTION
OF NATIONAL GOVERNMENTS� BUT SUCH METHODS APPLIED TO THE CURRENT NATURE OF THE SPACE
INDUSTRY RUNS THE RISK OF INEQUITABLE ASSIGNMENTS OF LIABILITY� 4HE INSISTENCE UPON
ASSIGNING 3TATE RESPONSIBILITY TO FIT THE INITIAL INTERPRETATION THAT A 3TATE IS ALWAYS
RESPONSIBLE FOR ACTIVITIES IN OUTER SPACE IS ONLY FURTHERED WHEN TRYING TO INTERPRET THE
TERM� ÃTHE APPROPRIATE STATE�Ä

�� #HENG� SUPRA NOTE ��� AT �� �EMPHASIS ADDED	�
�� ,IABILITY #ONVENTION� SUPRA NOTE ��� AT ART� )�C	�II	�
�� )NDEED� ÃBIASÄ IN FAVOR OF TERRITORIAL JURISDICTION HAS� IN THE PAST� BEEN INSTRUMENTAL IN SHAPING INTERNATIONAL

LAW� Ã(OWEVER� INCREASING TRENDS HAVE CHALLENGED THE EFFECTIVENESS OF TERRITORIAL JURISDICTION� THUS MAKING
A SYSTEM OF JURISDICTION INCREASINGLY UNWORKABLE IN THE MODERN WORLD� &OR MORE INFORMATION ON THIS TREND�
ESPECIALLY IN RELATION TO ITS EFFECT ON TRANSNATIONAL CORPORATIONSÄ� SEE GENERALLY ,ARRY #ATA "ACKER� 0RIVATE
!CTORS AND 0UBLIC 'OVERNANCE "EYOND THE 3TATE� 4HE -ULTINATIONAL #ORPORATION� THE &INANCIAL 3TABILITY "OARD AND THE
'LOBAL 'OVERNANCE /RDER� �� ).$� *� ).4Á, ,� ��� �����	�

�� 3EE ,IABILITY #ONVENTION� SUPRA NOTE ��� AT ART� )�C	�I	�
�� )D� AT ART� )))�

��



#(!.').' 2%30/.3)"),)49 &/2 ! #(!.').' %.6)2/.-%.4

ƑĺƐĺƑĺ $�� ���!��!��$� "$�$�

5NLIKE ÃNATIONAL ACTIVITIES�Ä THE AMBIGUOUS ÃAPPROPRIATE 3TATEÄ HAS NOT BEEN ANALYZED TO
A GREAT EXTENT IN RELEVANT ACADEMIC LITERATURE� (OWEVER� QUESTIONS SURROUNDING THIS TERM
CREATE SIMILAR DIFFICULTY IN THE APPLICATION OF !RTICLE 6)� 4HE MOST VISIBLE QUESTION IS
CONTAINED WITHIN THE 4REATY TEXT ITSELF� AS THE ÃAPPROPRIATE 3TATEÄ IS SINGULAR��� 4HIS MAY
SUGGEST THAT THERE COULD ONLY BE ONE APPROPRIATE 3TATE FOR RESPONSIBILITY� ESPECIALLY SINCE
!RTICLE )) OF THE 2EGISTRATION #ONVENTION ALLOWS FOR A CHOICE OF REGISTRATION WHEN TWO OR
MORE COUNTRIES LAUNCH A SPACE OBJECT��� (OWEVER� ONE CAN EASILY DETERMINE THAT SUCH AN
INTERPRETATION WOULD BE UNJUSTIFIED AS THIS WOULD ONCE AGAIN INDUCE FORUM SHOPPING AND
MORE IMPORTANTLY� UNDULY QUALIFY 3TATE RESPONSIBILITY WHEN MULTIPLE COUNTRIES ARE
INVOLVED IN A SINGLE SPACE MISSION�

4HEREFORE� ANOTHER APPROACH WITHIN THE STRICT CONFINES OF THE TRADITIONAL
INTERPRETATION OF !RTICLE 6) HAS BEEN TO SEPARATE REGISTRATION REQUIREMENTS FROM
JURISDICTIONAL REQUIREMENTS� 4HAT IS� A SPACE OBJECT COULD BE REGISTERED IN ONE COUNTRY�
BUT THERE COULD BE SEPARATE AGREEMENTS OR OTHER MEANS OF ASSIGNING 3TATE
RESPONSIBILITY��� (OWEVER� THIS PARTICULAR METHOD WOULD WRONGFULLY REMOVE REGISTRATION
AS A MEANS OF QUASITERRITORIAL JURISDICTION BY DIVORCING REGISTRATION REQUIREMENTS FROM
ÃJURISDICTION AND CONTROLÄ UNDER !RTICLE 6))) OF THE /UTER 3PACE 4REATY��� 5LTIMATELY� ANY
SINGULAR NOTION OF THE APPROPRIATE 3TATE OR A METHOD THAT WOULD ALLOW FOR SELECTIVE
RESPONSIBILITY WOULD BE A DUBIOUS APPLICATION OF !RTICLE 6)�

#ONSIDERING THESE PRACTICAL FAILURES OF SHORTSIGHTED INTERPRETATIONS OF ÃTHE
APPROPRIATE 3TATE�Ä IT HAS BEEN PROPOSED THAT ONE SHOULD REFERENCE THE $ECLARATION OF
,EGAL 0RINCIPLES 'OVERNING THE !CTIVITIES OF 3TATES IN THE %XPLORATION AND 5SE OF /UTER
3PACE  THE PRECURSOR TO THE /UTER 3PACE 4REATY��� #ONTAINED WITHIN THE 0RINCIPLES
APPEARS THE PHRASE ÃTHE 3TATE CONCERNEDÄ IN REGARDS TO 3TATE RESPONSIBILITY��� )N FACT� IT IS
POSSIBLE THAT THIS TERM COULD REPLACE THE ÃAPPROPRIATE 3TATEÄ CONSIDERING THAT� AS WE
HAVE EXTENSIVELY DISCUSSED� MORE THAN ONE 3TATE CAN BE INVOLVED IN SPACE ACTIVITIES� "UT

�� 3EE VON DER $UNK� SUPRA NOTE ��� AT ��
�� 3EE ALSO 2EGISTRATION #ONVENTION� SUPRA NOTE ��� AT ART� ))�
�� 3EE #HENG� SUPRA NOTE ��� AT ��� VON DER $UNK� SUPRA NOTE ��� AT �����
�� 3EE /UTER 3PACE 4REATY� SUPRA NOTE �� AT ART� 6)))� �Ã! 3TATE 0ARTY TO THE 4REATY ON WHOSE REGISTRY AN OBJECT
LAUNCHED INTO OUTER SPACE IS CARRIED SHALL RETAIN JURISDICTION AND CONTROL OVER SUCH OBJECT� AND OVER ANY
PERSONNEL THEREOF� WHILE IN OUTER SPACE OR ON A CELESTIAL BODYÄ	�

�� 3EE VON DER $UNK� SUPRA NOTE ��� AT �� �CITING '�!� 2ES� ���� �86)))	� $ECLARATION OF ,EGAL 0RINCIPLES 'OVERNING
THE !CTIVITIES OF 3TATES IN THE %XPLORATION AND 5SE OF /UTER 3PACE �$EC� ��� ����	 ;HEREINAFTER 2ESOLUTION
����=	�

�� 3EE 2ESOLUTION ����� SUPRA NOTE ��� e � �Ã4HE ACTIVITIES OF NONGOVERNMENTAL ENTITIES IN OUTER SPACE SHALL
REQUIRE AUTHORIZATION AND CONTINUING SUPERVISION BY THE 3TATE CONCERNEDÄ	�

��
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ALAS� THERE COULD BE JUST AS MANY INTERPRETATIONS FOR THE Ã3TATE CONCERNEDÄ AS THERE ARE
FOR THE ÃAPPROPRIATE 3TATEÄ OR ÃNATIONAL ACTIVITIES�Ä

ƑĺƑĺ &!$��! ��������$��� Ŋ �!�(�$� ��	&"$!+

!S WE CAN SEE� IT BECOMES EXTREMELY DIFFICULT TO APPLY THE PROVISIONS OF !RTICLE 6) WHEN IT
COMES TO MULTIPLE ACTORS� 4HESE DIFFICULTIES ARE ONLY INCREASED WHEN WE FACTOR IN PRIVATE
ACTORS� 4HOUGH THE TRADITIONAL INTERPRETATION OF !RTICLE 6) WOULD HOLD THAT SUCH A FACTOR
IS IRRELEVANT� ITS INCREASED PRESENCE IN THE SPACE FARING WORLD CALLS US TO REEVALUATE THE
BROAD APPLICATION OF 3TATE RESPONSIBILITY IN OUTER SPACE� 4HE BEGINNINGS OF CERTAIN
MULTINATIONAL PROJECTS SUCH AS THE 3EA ,AUNCH #OMPANY BEST ILLUSTRATES HOW THE
DIFFICULTIES OF DESIGNATING A ÃNATIONAL ACTIVITYÄ AND DETERMINING THE ÃAPPROPRIATE 3TATEÄ
ARE ONLY EXACERBATED WITH THE PRESENCE OF MULTIPLE PRIVATE ACTORS�

4HE 3EA ,AUNCH #OMPANY IS A MULTINATIONAL SPACECRAFT LAUNCH SERVICE THAT USES A MOBILE
MARITIME LAUNCH PLATFORM FOR EQUATORIAL LAUNCHES OF COMMERCIAL PAYLOADS ON A 2USSIAN
LAUNCH VEHICLE��� 4HE #OMPANY ITSELF WAS FOUNDED AS LIMITED DURATION COMPANY
INCORPORATED IN THE #AYMAN )SLANDS� A "RITISH #ROWN COLONY��� 4HE INITIAL ACTIVITIES OF THE
#OMPANY WERE SUPPORTED BY FOUR DIFFERENT CORPORATIONS� ALL FROM DIFFERENT COUNTRIES� ��	
23# %NERGIA OF THE 2USSIAN &EDERATION� ��	 THE "OEING #OMPANY OF THE 5NITED 3TATES� ��	
+VAERNER !�3� OF .ORWAY� AND ��	 .0/ 9UZHNOYE OF 5KRAINE���

4HE INITIAL ORGANIZATION OF THE 3EA ,AUNCH PROJECT CLEARLY DEMONSTRATES
INCONSISTENCIES IN THE BLANKET APPLICATION OF !RTICLE 6)� 4HAT IS� ALL METHODS OF
DETERMINING ÃNATIONAL ACTIVITIESÄ AND THE ÃAPPROPRIATE 3TATEÄ AS OUTLINED ABOVE WOULD
IMPUTE THE ACTIONS OF THE #OMPANY TO THE 5NITED 3TATES� 2USSIA� .ORWAY� 5KRAINE� THE
COUNTRY OR COMPANY WHICH MAY PURCHASE THE #OMPANYÁS SERVICES� AND POSSIBLY� THE

�� 3EE !BOUT 3EA ,AUNCH� 3%! ,!5.#(� HTTP���WWW�SEALAUNCH�COM�ABOUT�������
�� 3EE!RMEL +ERREST� ,AUNCHING 3PACECRAFT FROM THE 3EA AND THE /UTER 3PACE 4REATY� 4HE 3EA ,AUNCH 0ROJECT� ���� ).4Á,
).34� 30!#% ,!7 02/#� ���� ����

�� )D� )N THE BEGINNING STAGES OF THE VENTURE� THE COMPANIES LISTED ABOVE CAME TOGETHER TO FORM A
PARTNERSHIP THAT VARIED IN SHARES AND RESPONSIBILITIES� +VAERNER PROVIDED THE LAUNCH PLATFORM AND
THE !SSEMBLY AND #OMMAND 3HIP ����	� 23# %NERGIA SUPPLIED THE THIRD STAGE OF THE LAUNCH VEHICLE
�AND SOME PARTS OF THE FIRST AND SECOND STAGES	 AND CONDUCTED LAUNCHES ����	� .0/ 9UZHNOYE SUPPLIED
THE FIRST AND SECOND STAGES OF THE LAUNCH VEHICLE ����	� AND "OEING LED THE TEAM� FURNISHED THE
HOME PORT� SOME PARTS OF THE LAUNCHER AND PAYLOAD ACCOMMODATION� AND COMMERCIALIZED THE LAUNCHES
VIA LICENSING IN THE 5NITED 3TATES ����	� )D� 5NFORTUNATELY� THE 3EA ,AUNCH #OMPANY HAS NOT
CONDUCTED A LAUNCH SINCE ���� DUE TO REORGANIZATION OF THE COMPANYÁS CORPORATE STRUCTURE� 3EE 3EA
,AUNCH 0LATFORM 3TRIPPED OF &OREIGN %QUIPMENT� 2EADY TO ,EAVE 53 FOR 2USSIA� 30!#% $!),9 �/CT� �� ����	�
HTTP���WWW�SPACEDAILY�COM�REPORTS�3EA?,AUNCH?PLATFORM?STRIPPED?OF?FOREIGN?EQUIPMENT?READY?TO?LEA
VE?53?FOR?2USSIA?����HTML� -ORE SPECIFICALLY� IT APPEARS THAT INVOLVEMENT FROM THE 5NITED 3TATES WILL
DISCONTINUE� WHILE THE 2USSIAN &EDERATION ASSUMES LEADERSHIP� 3EE ID� .ONETHELESS� THE 3EA ,AUNCH #OMPANY
STILL EXISTS AND STANDS AS POIGNANT EXAMPLE OF MULTINATIONAL INVOLVEMENT IN SINGULAR SPACE ACTIVITIES�

��
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5NITED +INGDOM��� 4HIS APPLICATION DOES NOT TAKE INTO ACCOUNT THE VARIETY OF ACTIVITIES
EACH COMPANY PERFORMS� THE AMOUNT OF OWNERSHIP EACH COMPANY MAY HAVE IN THE
VENTURE� OR THE RELATIONSHIP EACH COUNTRY MAY HAVE WITH A NATIONAL GOVERNMENT� 2ATHER�
THE METHODS OUTLINED ABOVE WOULD SIMPLY LOOK TO BASIC NOTIONS OF TERRITORIAL�
QUASITERRITORIAL� OR PERSONAL JURISDICTION� ESPECIALLY IN REGARDS TO IDENTIFYING THE
LAUNCHING 3TATE���

5LTIMATELY� THIS LACK OF CONSIDERATION FOR THE LEVEL OF INVOLVEMENT LEADS TO
POTENTIAL CONSEQUENCES THAT FURTHER COMPLICATE THE !RTICLE 6) SCHEMA OF 3TATE
RESPONSIBILITY� &OR EXAMPLE� WITHOUT CONSIDERING THE LEVEL OF INVOLVEMENT IN A SPACE
ACTIVITY� LIABILITY RESULTING FROM A BREACH OF AN INTERNATIONAL OBLIGATION MAY NOT BE FAIRLY
APPORTIONED BY JOINT AND SEVERAL LIABILITY REQUIREMENTS OF ,IABILITY #ONVENTION !RTICLE
)6��� /F COURSE� SUCH AN OCCURRENCE COULD BE CONTROLLED BY THE FINDING OF FAULT��� BUT EVEN
THIS ANALYSIS COULD UNFAIRLY FORCE THE BURDEN OF RESPONSIBILITY ONTO ONE 3TATE AND ALLOW
ANOTHER 3TATE TO SUFFER LITTLE CONSEQUENCE� &OR INSTANCE� 0LANETARY 2ESOURCES� AN ENTITY
RECENTLY ACQUIRED BY #ONSEN3YS� )NC�� IS A PIONEERING !MERICAN COMPANY PLANNING TO
EXPLOIT NATURAL RESOURCES FROM ASTEROIDS��� 4HE GOVERNMENT OF ,UXEMBOURG INVESTED A
LARGE SUM OF MONEY IN THE 0LANETARY 2ESOURCES VENTURE��� 4HOUGH THE GOVERNMENT OF
,UXEMBOURG BENEFITS FROM THE ACTIVITIES OF THE COMPANY� IT IS THE BURDEN OF THE 5NITED
3TATES TO LICENSE� MONITOR� AND SHOULDER THE POTENTIAL MISTAKES OF 0LANETARY ACCORDING TO
THE TRADITIONAL MEANS OF ASSIGNING 3TATE RESPONSIBILITY IN OUTER SPACE���

�� 3EE +ERREST� SUPRA NOTE ��� AT ������
�� 3EE SUPRA NOTES ���� AND ACCOMPANYING TEXT�
�� 3EE ,IABILITY #ONVENTION� SUPRA NOTE ��� AT ART� )6�
�� 3EE ID� ARTS� )� ))�
�� 3EE #OMPANY� 0,!.%4!29 2%3/52#%3� HTTP���WWW�PLANETARYRESOURCES�COM�COMPANY�ÐTIMELINE� �0LANETARY
2ESOURCES SHOULD NOT BE CONFUSED WITH $EEP 3PACE )NDUSTRIES� $EEP 3PACE )NDUSTRIES IS A ,UXEMBOURGISH
COMPANY THAT PLACES SOME OF ITS OPERATIONS IN THE 5NITED 3TATES�	 3EE $EEP 3PACE )NDUSTRIES #ONGRATULATES
,UXEMBOURG ON 4HEIR "OLD ,EGISLATIVE !CTION TO &ACILITATE THE 3PACE 2ESOURCES )NDUSTRY� .%737)2% �.OV�
��� ����	� HTTPS���WWW�NEWSWIRE�COM�NEWS�DEEPSPACEINDUSTRIESCONGRATULATESLUXEMBOURGONTHEIR
BOLDLEGISLATIVEACTION� !S NOTED ABOVE� 0LANETARY 2ESOURCES WAS RECENTLY ACQUIRED BY #ONSEN3YS� )NC�
�A�K�A� #ONSEN3YS 3PACE	 IN LATE ����� 3EE #ONSEN3YS !CQUIRES 0LANETARY 2ESOURCES� 0LANETARY 2ESOURCES �/CT�
��� ����	� 3INCE THE ACQUISITION� IT DOES NOT APPEAR THE #ONSEN3YS HAS ERADICATED THE ORIGINAL MISSION OF
0LANETARY 2ESOURCES OR DIVESTED ITSELF OF INVESTMENT PROVIDED BY THE GOVERNMENT OF ,UXEMBOURG� 3EE ALSO
!LAN "OYLE� 7HY IN THE 5NIVERSE IS A "LOCKCHAIN #OMPANY "UYING THE !SSETS OF A &ORMERLY (IGH&LYING !STEROID
-INER��'%%+7)2% �/CT� ��� ����	� HTTPS���WWW�GEEKWIRE�COM������CONSENSYSBLOCKCHAINSTUDIOACQUIRES
PLANETARYRESOURCESASTEROIDMININGVENTURE�� �4HOUGH 0LANETARY 2ESOURCES HAS UNDERGONE SIGNIFICANT
CORPORATE RESTRUCTURING LIKE THE 3EA ,AUNCH 0ROJECT� THE ENTITY� AND ITS ASSOCIATED CAPITALIZATION� STILL REMAINS
AS AN EXCELLENT EXAMPLE OF HOW THE TRADITIONAL INTERPRETATION OF !RTICLE 6) IS CHALLENGED BY THE ADVENT OF
OUTER SPACE PRIVATIZATION� 0LEASE NOTE THAT THENAME Ã0LANETARY2ESOURCESÄ IS UTILIZED THROUGHOUT THIS ARTICLE
IN PLACE OF Ã#ONSEN3YSÄ FOR THE SAKE OF CLARITY	�

�� 3EE $AVID :� -ORRIS� ,UXEMBOURG TO )NVEST ���� -ILLION IN !STEROID -INING� &/245.% �*UNE �� ����	�
HTTP���FORTUNE�COM������������LUXEMBOURGASTEROIDMINING��

�� 3EE SUPRA NOTES ���� AND ACCOMPANYING TEXT� �4HIS PARTICULAR FACT MAY OF COURSE CHANGE WITH NEW
DOMESTIC SPACE LEGISLATION RECENTLY PASSED IN ,UXEMBOURG� 4HAT IS� ,UXEMBOURG COULD CHOOSE TO SHOULDER
RESPONSIBILITY FOR 0LANETARY 2ESOURCES ACTIVITIES DEPENDING ON HOW EXACTLY ,UXEMBOURG CHOOSES TO ASSERT
ITS JURISDICTION	� 3EE ALSO� $%%0 30!#% ).$5342)%3� SUPRA NOTE ���

��
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"UT ASIDE FROM DIFFICULTIES ASSOCIATED WITH DETERMINING THE CORRECT 3TATE FOR
RESPONSIBILITY� THE MAIN DILEMMA SURROUNDING THE APPLICATION OF !RTICLE 6) IS THE REFUSAL
TO DEPART FROM THE ANTIQUATED NOTION THAT 3TATES THEMSELVES ARE THE SOLE ACTORS IN OUTER
SPACE� !S REPEATED THROUGHOUT THIS ARTICLE� SPACE IS BECOMING AN ARENA FOR PRIVATE ACTORS
THAT ARE FUELED BY COMMERCIAL PROFITABILITY OR QUITE SIMPLY� A SPIRIT FOR ADVENTURE���

3OON� TRANSNATIONAL CORPORATE ACTIVITY IN OUTER SPACE MAY BECOME JUST AS COMMON AS
TRANSNATIONAL CORPORATE ACTIVITY ON %ARTH� !ND LIKE THE ACTIONS OF THOSE TRANSNATIONAL
COMPANIES ON %ARTH� THE ACTIONS OF THOSE SAME ENTITIES IN OUTER SPACE SHOULD NOT
AUTOMATICALLY BE IMPUTED TO THE 3TATE� 4HEREFORE� REEVALUATION OF THE APPLICATION OF
!RTICLE � IS NECESSARY NOT ONLY TO ASSUAGE THE DIFFICULTIES ASSOCIATED WITH MULTIPLE ACTORS�
BUT TO ALSO ENSURE THE CREATION OF A REGIME THAT ALLOWS PRIVATE INGENUITY TO TAKE ON THE
FUTURE OF OUTER SPACE EXPLORATION�

ƒĺ ��$� �!)�!	

3IMPLY PUT� THE BROAD APPLICATION OF !RTICLE 6) WILL BECOME INCREASINGLY DIFFICULT TO APPLY
AS MULTIPLE PRIVATE ACTORS BECOME A DOMINANT FORCE IN THE COMMERCIALIZATION AND
EXPLORATION OF OUTER SPACE� #ONSEQUENTLY� THERE MUST BE A SOLUTION THAT EASES THE BURDEN
OF ASSIGNING 3TATE RESPONSIBILITY WHEN SEVERAL ENTITIES ARE INVOLVED IN A SINGLE SPACE
OPERATION� AND MORE IMPORTANTLY� ENSURES THAT 3TATES ARE NOT UNFAIRLY CALLED UPON TO
RECTIFY THE INTERNATIONAL WRONGS OF PURELY PRIVATE ACTORS� 4HIS SOLUTION LIES WITH CAREFUL
AND CONCENTRATED 3TATE ATTRIBUTION ANALYSIS AS OUTLINED BY CUSTOMARY INTERNATIONAL LAW
RATHER THAN SELECTING THE AFOREMENTIONED METHODS THAT ARE CONFINED BY THE BROAD
INTERPRETATION OF !RTICLE 6)� 4HEREFORE� IN DISCUSSING THIS SOLUTION� WE WILL FIRST EXAMINE
HOW SUCH ANALYSIS IS EFFECTIVE IN DETERMINING 3TATE RESPONSIBILITY IN OUTER SPACE� 7E WILL
THEN EXAMINE WHETHER SUCH ANALYSIS IS CONSISTENT WITH THE /UTER 3PACE 4REATY� AND
SUBSEQUENTLY� HOW 3TATES MAY SUPPORT A MORE NARROW INTERPRETATION OF !RTICLE 6) VIA OF
DOMESTIC LEGISLATION���

�� 3EE SUPRA NOTE � AND ACCOMPANYING TEXT�
�� 4HOUGH INDICATED ABOVE� THIS ARTICLE DOES NOT PROPOSE A NEW INTERNATIONAL LEGAL REGIME FOR THE GOVERNANCE
OF PRIVATE OUTER SPACE ACTIVITIES� 2ATHER� THIS ARTICLE SIMPLY PROVIDES A MORE MODERN AND EQUITABLE METHOD
IN ASSESSING 3TATE RESPONSIBILITY AND LIABILITY THAT STILL PRESERVES THE CURRENT /UTER 3PACE 4REATY REGIME�

��
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7E HAVE EXTENSIVELY DISCUSSED THE NUMEROUS CONSEQUENCES THAT COME WITH ATTEMPTING
TO APPLY THE TRADITIONAL INTERPRETATION OF !RTICLE 6) IN A MODERN AND CONTINUALLY EVOLVING
SPACE INDUSTRY� "UT A VIABLE SOLUTION TO THIS DILEMMA IS IRONICALLY A TRADITIONAL ONE ROOTED IN
CUSTOMARY INTERNATIONAL LAW� )N FACT� EACHMETHOD OF EQUATING PRIVATE ACTIONSWITH ACTIONS
OF THE 3TATE UNDER CUSTOMARY INTERNATIONAL LAW CAN PROVE EFFECTIVE IN FAIRLY ASSIGNING 3TATE
RESPONSIBILITY�

4O THAT END� IT WOULD BE RELATIVELY SIMPLE TO ASSIGN 3TATE RESPONSIBILITY FOR SPACE MISSIONS
CONDUCTED BY SPACE AGENCIES OF NATIONAL GOVERNMENTS AS SUCH ENTITIES ARE CLEARLY ORGANS
OF THE 3TATE��� )N FACT� AS BRIEFLY MENTIONED BEFORE� THE TRADITIONAL INTERPRETATION OF
!RTICLE 6) WAS QUITE VIABLE AND IN LITTLE NEED OF SCRUTINIZED INTERPRETATION DURING THE
EARLY DAYS OF SPACE EXPLORATION THAT WAS DOMINATED BY THE 5NITED 3TATES AND THE FORMER
3OVIET 5NION� &URTHERMORE� THE VIABILITY OF THE TRADITIONAL INTERPRETATION OF !RTICLE 6) IS
ALSO CONFIRMED UNDER THE CUSTOMARY INTERNATIONAL LAW OF 3TATE RESPONSIBILITY WHEN A
GOVERNMENT CONTRACTOR ASSISTS IN FURTHERING THE INTERESTS OF NATIONAL GOVERNMENTS IN
OUTER SPACE��� )N CONTINUING THIS BUSINESS CUSTOM� PRIVATE GOVERNMENT CONTRACTORS LIKE
3PACE8 OR "OEING ARE UNDER THE DIRECTION OF THE NATIONAL GOVERNMENT THAT PROCURES THEIR
SERVICES� AND THUS THEIR ACTIONS ARE ATTRIBUTED TO THE CONTRACTING 3TATE PARTY���� "UT AS
BRIEFLY MENTIONED� PRIVATE SPACE FARING ENTITIES ARE GAINING PROFIT FROM OTHER SOURCES
ASIDE FROM STILLLUCRATIVE GOVERNMENT CONTRACTS���� 4HIS IS WHERE THE TRADITIONAL
INTERPRETATION OF !RTICLE 6) FAILS TO CONSIDER THE VARYING CORPORATE STRUCTURES OF A
TRANSNATIONAL SPACEFARING COMPANY�

&ORTUNATELY� AN APPLICATION OF THE CUSTOMARY LAW SURROUNDING 3TATE
RESPONSIBILITY CAN ALLOW US TO CONSIDER CORPORATE STRUCTURE AND GOVERNMENT INVOLVEMENT
WHEN DETERMINING WHETHER A PRIVATE COMPANYÁS ACTIVITIES IN OUTER SPACE ARE JUSTIFIABLY
ATTRIBUTABLE TO THE 3TATE� 4HAT IS� BY LOOKING TO !RTICLE � UNDER THE !RTICLES ON 3TATE
2ESPONSIBILITY� WE CAN LOOK TO WHETHER THE ACTIVITY OF A PRIVATE ENTITY IN OUTER SPACE IS IN
FACT A NATIONAL SPACE ACTIVITY OF THE 3TATE VIA GOVERNMENT CONTROL���� !S WE WILL DISCUSS�
THIS PARTICULAR METHOD OF ASSIGNING 3TATE RESPONSIBILITY IS BROAD ENOUGH TO HOLD SEVERAL
3TATES RESPONSIBLE FOR PRIVATE ACTIVITY� YET NARROW ENOUGH TO ENSURE THAT RESPONSIBILITY
FOR SUCH PRIVATE ACTIVITY IS NOT UNJUSTLY IMPUTED TO NATIONAL GOVERNMENTS�

�� 3EE SUPRA NOTES �� �� AND ACCOMPANYING TEXT�
�� 3EE SUPRA NOTE �� AND ACCOMPANYING TEXT�
��� )D�
��� 3EE SUPRA NOTES �� AND ACCOMPANYING TEXT�
��� 3EE SUPRA NOTE ���

��



����= 5.)6%23)49 /& "/,/'.! ,!7 2%6)%7 ;6OL� ���

!S WE MAY RECALL� !RTICLE � TREATS THE ACTIONS OF A PRIVATE ENTITY AS ACTIONS OF THE 3TATE IF IT
IS FOUND THAT A NATIONAL GOVERNMENT EXERCISED A CERTAIN AMOUNT OF ÃCONTROLÄ OVER THE
PRIVATE ACTION���� !CCORDING TO THE !RTICLE #OMMENTARY� CONTROL CAN BE EXERCISED IN A
VARIETY OF WAYS SUCH AS ALLOWING A PRIVATE ACTIVITY TO BE UNDER THE DIRECTION OF A NATIONAL
GOVERNMENT OR ALLOWING A CERTAIN BUSINESS TO BECOME A 3TATEOWNED ENTITY���� 4HEREFORE�
DETERMINING WHETHER A NATIONAL GOVERNMENT EXHIBITED THE REQUISITE AMOUNT OF CONTROL
NEEDED FOR THE ACTIONS OF A PRIVATE ORGANIZATION TO BE IMPUTED TO THE 3TATE IS� QUITE
SIMPLY� FACTINTENSIVE���� !S EVIDENCED THROUGH SEVERAL CASES PRESENTED BEFORE SEVERAL
INTERNATIONAL TRIBUNALS� NO PARTICULAR METHOD OF ATTRIBUTING PRIVATE CONDUCT TO THE 3TATE
IS ALLOWED TO BE ABSOLUTELY DISPOSITIVE IN DETERMINING WHETHER A NATIONAL GOVERNMENT
ASSERTED THE REQUISITE DEGREE OF CONTROL���� )N FACT� SOME INTERNATIONAL TRIBUNALS HAVE
GONE AS FAR AS TO SEPARATE INDIVIDUAL ACTIONS OF A PRIVATE ENTITY IN ORDER TO FAIRLY
DETERMINE THE EXTENT OF GOVERNMENT CONTROL AND LIABILITY���� 0RESUMABLY� ONE MIGHT
ARGUE THAT NOT ALLOWING ANY ONE FACTOR TO BE DISPOSITIVE IN DETERMINING 3TATE
RESPONSIBILITY IS INEFFICIENT� AND IN THE REALM OF SPACE� NO MORE USEFUL THAN THE VARIETY OF
METHODS OF ASSIGNING RESPONSIBILITY IN ACCORDANCE WITH THE TRADITIONAL INTERPRETATION OF
!RTICLE 6)� (OWEVER� THE FOCUS ON GOVERNMENT CONTROL ALLOWS US TO ASSERT A METHOD OF
ATTRIBUTING CONDUCT TO THE 3TATE THAT IS NEITHER OVERLY BROAD NOR NARROW� "ASICALLY�
THOUGH AN EMPHASIS ON CONTROL ALLOWS ONE TO FOCUS ON THE FACTS OF EACH INDIVIDUAL CASE�
AN EVALUATION OF SUCH FACTS STILL RESTS UPON THE MORE CONCRETE METHODS OF ATTRIBUTING
PRIVATE CONDUCT TO THE 3TATE THAT ACTS AS THE FOUNDATIONAL RATIONALE FOR CONTROL� &OR
INSTANCE� IN EVALUATING INDIVIDUAL FACTS� WE MAY LOOK TO HOW A PARTICULAR CORPORATIONÁS

��� )D�
��� 3EE 2EPORT OF THE )NTERNATIONAL ,AW #OMMISSION TO THE 'ENERAL !SSEMBLY� SUPRA NOTE ��� AT ART� ��
��� )D� �Ã;#=ONDUCT ;MAY BE= NEVERTHELESS ATTRIBUTABLE TO THE 3TATE BECAUSE THERE EXISTS A SPECIFIC FACTUAL

RELATIONSHIP BETWEEN THE PERSON OR ENTITY ENGAGING IN THE CONDUCT AND THE 3TATEÄ	�
��� 3EE� E�G�� (YATT )NTÁL #ORPORATION V� )RAN� � )RAN5�3� #L� 4RIB� 2EP� �� �����	� )N THIS PARTICULAR CASE� (YATT

)NTERNATIONAL #ORPORATION LITIGATED BREACH OF CONTRACT CLAIMS AGAINST )RAN CLAIMING THAT THE CONTRACTING
ENTITY IN )RAN� 4HE &OUNDATION FOR THE /PPRESSED� WAS A 3TATECONTROLLED� 4HE TRIBUNAL EXPLORED A NUMBER
OF DETAILS TO DETERMINE THAT THE &OUNDATION WAS INDEED DIRECTLY CONTROLLED BY THE )RANIAN GOVERNMENT�
4HE TRIBUNAL DISCUSSED VARIOUS FACTORS SUCH AS HOW THE &OUNDATION WAS ESTABLISHED AND THE IDENTITY OF ITS
CORPORATE OFFICERS AND LEADERS�

��� &OR EXAMPLE� IN THE -ILITARY AND 0ARAMILITARY !CTIVITIES IN AND AGAINST .ICARAGUA CASE�
THE ;)NTERNATIONAL #OURT OF *USTICE= REJECTED THE BROADER CLAIM OF .ICARAGUA THAT ALL
THE CONDUCT OF THE ;!MERICANBACKED= CONTRAS WAS ATTRIBUTABLE TO THE 5NITED 3TATES
BY REASON OF ITS CONTROL OVER THEM� )T CONCLUDED THAT� À;$=ESPITE THE HEAVY SUBSIDIES
AND OTHER SUPPORT PROVIDED TO THEM BY THE 5NITED 3TATES� THERE IS NO CLEAR EVIDENCE
OF THE 5NITED 3TATES HAVING ACTUALLY EXERCISED SUCH A DEGREE OF CONTROL IN ALL FIELDS AS
TO JUSTIFY TREATING THE CONTRAS AS ACTING ON ITS BEHALF�Á 4HUS WHILE THE 5NITED 3TATES
WAS HELD RESPONSIBLE FOR ITS OWN SUPPORT FOR THE CONTRAS� ONLY IN CERTAIN INDIVIDUAL
INSTANCES WERE THE ACTS OF THE CONTRAS THEMSELVES HELD ATTRIBUTABLE TO IT� BASED UPON
ACTUAL PARTICIPATION OF AND DIRECTIONS GIVEN BY ;THE 5NITED 3TATES=�

3EE� E�G�� 2EPORT OF THE )NTERNATIONAL ,AW #OMMISSION TO THE 'ENERAL !SSEMBLY� SUPRA NOTE ��� AT ART� ���	�
�CITING -ILITARY AND 0ARAMILITARY !CTIVITIES IN AND AGAINST .ICARAGUA �.ICAR� V� 5�3�	� -ERITS� *UDGEMENT�
���� )�#�*� 2EP ��� q �� �*UNE ��	 �ALTERATIONS TO THE ORIGINAL	 �EMPHASIS ADDED	�

��
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STRUCTURE IS ESTABLISHED IN ORDER TO DETERMINE WHETHER PARTIAL 3TATE OWNERSHIP MAKES
THAT PARTICULAR CORPORATION AN ORGAN OF THE 3TATE PURSUANT TO !RTICLE ����� 3IMILARLY� WE
CAN DETERMINE REQUISITE GOVERNMENT CONTROL BY EVALUATING WHETHER THE ACTIVITY OF A
PRIVATE ENTITY IS EXERCISING THE AUTHORITY OF A NATIONAL GOVERNMENT PURSUANT TO !RTICLE
�����

4HIS PARTICULAR ANALYSIS CAN BE ESPECIALLY USEFUL� AND SHOULD BE APPLIED IN SOME
CAPACITY� IN EVALUATING 3TATE RESPONSIBILITY FOR PRIVATE ACTIVITY IN OUTER SPACE� ,ET US
RETURN TO OUR DISCUSSION OF ,UXEMBOURGÁS DIRECT INVESTMENT IN THE !MERICAN ASTEROID
MINING COMPANY� 0LANETARY 2ESOURCES���� !CCORDING TO THE TRADITIONAL INTERPRETATION OF
!RTICLE 6)� WE CAN SEE THAT THE 5NITED 3TATESÁ RESPONSIBILITY FOR 0LANETARY 2ESOURCEÁS
ACTIVITIES IS EXCLUSIVE� ABSENT A DIFFERENT LAUNCHING TERRITORY� BECAUSE ON THE SURFACE
,UXEMBOURG MAY NOT CLAIM TO HAVE JURISDICTION OVER THE COMPANY BY QUALIFYING ITS
AMOUNT OF GOVERNMENT OWNERSHIP���� (OWEVER� IF WE APPLY CONTROL ANALYSIS� WE CAN
ABROGATE THE 5NITED 3TATESÁ RESPONSIBILITY FOR WHAT IS AN OBJECTIVELY PURELY PRIVATE
COMMERCIAL ENDEAVOR� WHILE ALSO ENSURING THAT ,UXEMBOURG DOES NOT COMPLETELY ESCAPE
RESPONSIBILITY WHILE REAPING THE BENEFITS OF 0LANETARY 2ESOURCESÁ ACTIVITIES� 4O THAT END� A
CERTAIN NUMBER OF FACTUAL SCENARIOS IN REGARDS TO THE RELATIONSHIP BETWEEN THE COMPANY�
THE 5NITED 3TATES� AND ,UXEMBOURG CAN BE EVALUATED UNDER THE GENERAL GUISE OF CONTROL�

&OR EXAMPLE� WE CAN EVALUATE THE BASIC CORPORATE STRUCTURE OF 0LANETARY
2ESOURCES AND DETERMINE WHETHER THE GOVERNMENT OF ,UXEMBOURG HAS SIGNIFICANT
CONTROL OVER THE DIRECTION OF THE COMPANY���� /N A SIMILAR NOTE� WE CAN ALSO LOOK TO
WHETHER 0LANETARYÁS SERVICES WERE DIRECTLY PROCURED OR CONTRACTED FOR BY EITHER THE
,UXEMBOURGISH OR !MERICAN GOVERNMENTS FOR A PARTICULAR MISSION� "UT� IN WEIGHING

��� 3EE SUPRA NOTE ���
��� 3EE SUPRA NOTE ��� !DMITTEDLY� LOOKING TO !RTICLE � ALONE WOULD DO LITTLE TO CURE THE SHORTCOMINGS OF THE

TRADITIONAL INTERPRETATION OF /UTER 3PACE 4REATY !RTICLE 6) AS THE DISPOSITIVE ELEMENT OF AUTHORITY ASKS US TO
CONSIDER WHETHER THE ACTIVITY OF THE PRIVATE ENTITY COULD BE CONSIDERED ÃGOVERNMENTALÄ� 3EE ALSO 2EPORT OF
THE )NTERNATIONAL ,AW #OMMISSION TO THE 'ENERAL !SSEMBLY� SUPRA NOTE ��� AT ART���

)N ORDER TO DETERMINE WHETHER AN ACT IS GOVERNMENTAL� THE #OMMENTARY PROPOSES TO
RELY ON THE PARTICULAR SOCIETY� ITS HISTORY AND TRADITIONS� !CCORDING TO AN ALTERNATIVE
APPROACH� THE ASSESSMENT SHOULD BE BASEDUPON A COMPARATIVE STANDARD AND IT SHOULD
BE DETERMINED FROM AN OBJECTIVE POINT OF VIEW WHETHER THE ACT IS NORMALLY REGARDED
AS GOVERNMENTAL IN A CONTEMPORARY SETTING�

-ICHAEL &EIT� 2ESPONSIBILITY OF THE 3TATE UNDER )NTERNATIONAL ,AW FOR THE "REACH OF #ONTRACT #OMMITTED BY A 3TATE
/WNED %NTITY� �� "%2+%,%9 *� ).4Á, ,� ���� ����� �����	 �CITATIONS OMITTED	� 4HEREFORE� CONSIDERING THESE
TWO APPROACHES TO IDENTIFY A GOVERNMENTAL ACTIVITY� IT MIGHT BE DIFFICULT TO DETERMINE WHETHER A CERTAIN
SPACE ACTIVITY IS INDEED GOVERNMENTAL GIVEN THE RECENT TREND OF THE INCREASED PRIVATIZATION OF SPACE� "UT
NONETHELESS� THIS DIFFICULTY IN DETERMINING WHETHER A SPACE ACTIVITY IS A GOVERNMENT FUNCTION IS BENEFICIAL
AS THIS WOULD DETER ONE FROM FOCUSING ON ONE DISPOSITIVE FACTOR TO DETERMINE REQUISITE GOVERNMENT CONTROL
FOR THE PURPOSES OF ASSIGNING 3TATE RESPONSIBILITY�

��� 3EE GENERALLY SUPRA NOTES ���� AND ACCOMPANYING TEXT�
��� 3EE SUPRA NOTES �� AND ACCOMPANYING TEXT�
��� 3EE SUPRA NOTE ����

��
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THESE CONSIDERATIONS� IT IS IMPORTANT TO ENSURE THAT THE ANALYSIS REMAINS A FACT INTENSIVE
ONE FOCUSED ON OVERALL CONTROL AND DOES NOT CLING TO ONE PARTICULAR METHOD OF 3TATE
ATTRIBUTION AS DISPOSITIVE OF THE ULTIMATE DETERMINATION OF 3TATE RESPONSIBILITY����

/THERWISE� OUR CAREFUL AND METICULOUS ANALYSIS OF 3TATE RESPONSIBILITY IN OUTER SPACE
WOULD BE NO DIFFERENT FROM THE TRADITIONAL INTERPRETATION OF !RTICLE 6) THAT DIRECTLY
ASSIGNS RESPONSIBILITY ON THE BASIC NOTIONS OF JURISDICTION�

!GAIN� ONE MIGHT ARGUE THAT LOOKING TO A MYRIAD OF NONDISPOSITIVE FACTORS
ASSOCIATED WITH GOVERNMENT CONTROL SUPPORTED BY THE CUSTOMARY INTERNATIONAL LAW
SURROUNDING 3TATE RESPONSIBILITY HAS LITTLE TO NO ADVANTAGE OVER THE TRADITIONAL
INTERPRETATION OF !RTICLE 6) CONSIDERING THAT THE TRADITIONAL INTERPRETATION OF !RTICLE 6)
PROVIDES MULTIPLE AVENUES OF ASSIGNING 3TATE RESPONSIBILITY� "UT AS STATED� THOSE WHO
CONTINUE TO ADVOCATE FOR SUCH AN INTERPRETATION LIMIT FACTORS OF RESPONSIBILITY STRICTLY TO
TERRITORIAL� QUASITERRITORIAL� OR NATIONAL JURISDICTION WHILE IGNORING THE UNIQUE SITUATIONS
THAT ARE POSED BY TRANSNATIONAL SPACEFARING ENTITIES SUCH AS 0LANETARY 2ESOURCES� AND
THE FACT THAT SPACE ACTIVITIES ARE NO LONGER A ÃSPECIAL FUNCTIONÄ OF NATIONAL GOVERNMENTS�
!LL IN ALL� THE NOTION THAT ALL SPACE ACTIVITIES ARE ATTRIBUTABLE TO THE 3TATE MAY BE
SATISFACTORY FROM AN ACADEMIC POINT OF VIEW� BUT AN ATTRIBUTION SCHEME BASED ON A CLEAR
SET OF NONDISPOSITIVE FACTORS ÃMAY PROVE TO BE ;MORE= HELPFUL IN THE FUTURE TO DEAL WITH
THE GROWING NUMBER OF PRIVATE SPACE ACTIVITIES IN MANY DIFFERENT CIRCUMSTANCES�Ä���

ƒĺƑĺ ���$!�� ��	 $�� �&$�! "���� $!��$+

4HOUGHWEMAY HAVE DISCUSSED A VIABLE SOLUTION IN CORRECTLY ASSIGNING 3TATE RESPONSIBILITY
FOR OUTER SPACE ACTIVITIES� WEMUST DISCUSS HOW SUCH A SOLUTIONMAY BECOME INTEGRATED INTO
THE INTERNATIONAL SPACE LAW REGIME� 4HEREFORE� WE MUST FIRST DETERMINE WHETHER 3TATE
ATTRIBUTION ANALYSIS THAT IS CONSISTENT WITH CUSTOMARY INTERNATIONAL LAW IS ALSO CONSISTENT
WITH THE /UTER 3PACE 4REATY�

&ROM OUR EXTENSIVE DISCUSSION OF THE TRADITIONAL INTERPRETATION OF !RTICLE 6)� WE
KNOW THAT THE PROPONENTS OF THIS INTERPRETATION CLING TO THE INTENT OF THE DRAFTERS AND
HINGE THE APPLICATION OF !RTICLE 6) UPON KEY TERMS OF ÃNATIONAL ACTIVITIESÄ AND ÃTHE
APPROPRIATE 3TATE�Ä��� -ANY FACTORS DEMONSTRATE THAT THE TRADITIONAL INTERPRETATION OF
!RTICLE 6) IS CORRECT� BUT WE MUST ALSO REMIND OURSELVES THAT THE LEX SPECIALIS NATURE OF THE

��� 3EE !534� SUPRA NOTE ��� AT ��� �Ã4HE DEGREE TO WHICH THE 3TATE MAY BE INVOLVED IN AN ENTITY� SUCH AS OWNING
OR FUNDING IT� IS NOT DECISIVEÄ	�

��� +ARL(EINZ "OCKSTIEGEL� 4HE 4ERM Ã!PPROPRIATE 3TATEÄ IN )NTERNATIONAL 3PACE ,AW� ��TH 02/#� #/,,/15)5- ,�
/54%2 30!#% ��� �� �����	� $R� "OCKSTIEGEL ESSENTIALLY SUPPORTS A ÃFUNCTIONALIST VIEWÄ IN DETERMINING THE
ÃAPPROPRIATE 3TATEÄ�

��� 3EE SUPRA e� ))!"�

��
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OUTER SPACE LAW REGIME DOES NOT COMPLETELY EXCLUDE FURTHER CONSIDERATION OF THE PLAIN
MEANING OF TERMS� AND MORE IMPORTANTLY� THE CONSIDERATION OF CUSTOMARY INTERNATIONAL
LAW����

)N REGARDS TO BASIC TREATY INTERPRETATION� WE CAN SEE THAT THE PLAIN MEANING OF
ÃNATIONAL ACTIVITIESÄ IN PARTICULAR GIVES WAY TO OUR PROPOSED USE OF ATTRIBUTION ANALYSIS
ROOTED IN CONTROL� )N THE LITERAL SENSE� ÃNATIONALÄ IS AN ADJECTIVE USED TO DESCRIBE AN
ENTITY OR FUNCTION THAT IS ÃOF� RELATING TO� OR MAINTAINED BY A NATION AS AN ORGANIZED
WHOLE OR INDEPENDENT POLITICAL UNIT�Ä���� 3UCH A DEFINITION IS INDEED CONSISTENT WITH 3TATE
ATTRIBUTION ANALYSIS THAT FOCUSES ON WHETHER A PARTICULAR PRIVATE ACTIVITY IS A
GOVERNMENTAL ACTIVITY� AS ÃNATIONALÄ CAN REFER TO ACTIONS CARRIED OUT BY THE GOVERNMENT�
4HIS NOTION IS STRONGLY REINFORCED BY INTERNATIONAL CUSTOM NOT ONLY THROUGH THE !RTICLES
ON 3TATE 2ESPONSIBILITY� BUT THROUGH EXTENSIVE USE OF THIS ANALYSIS IN REGARDS TO PRIVATE
CORPORATIONS WHICH COULD OPERATE IN A NUMBER OF COUNTRIES�

4O THAT END� CONTRARY TO THE PREMISE OF THE MAIN OUTER SPACE AGREEMENTS� THE
!RTICLES ON 3TATE 2ESPONSIBILITY FUNDAMENTALLY PROSCRIBES AGAINST USING THE JURISDICTION
OF A 3TATE AS THE SOLE MEANS OF ATTRIBUTING PRIVATE CONDUCT TO THAT 3TATE� )T IS THIS
PROSCRIPTION THAT HAS LED TO A MORE DETAILED ANALYSIS OF 3TATE ATTRIBUTION THAT HAS BEEN
USED TO EVALUATE THE CONDUCT OF CORPORATIONS ASSOCIATED WITH THE 3TATE� )N FACT� DECISIONS
FROM INTERNATIONAL TRIBUNALS SUCH AS THE )NTERNATIONAL #ENTRE FOR 3ETTLEMENT OF
)NVESTMENT $ISPUTES �)#3)$	� HAVE USED A BASIC TEST OF ÃSTRUCTURE� CONTROL� OR AUTHORITYÄ
TO DETERMINE WHETHER PRIVATE CONDUCT CARRIED OUT BY A PRIVATE CORPORATION IS CONDUCT
ATTRIBUTABLE TO THE 3TATE����

4HOUGH THE /UTER 3PACE 4REATY DOES ALLOW FOR THE USE OF INTERNATIONAL CUSTOM TO
FURTHER INTERPRET ITS APPLICATION� CUSTOM SURROUNDING OUTER SPACE ACTIVITIES MAY STILL
REGARD SUCH ACTIVITIES AS GOVERNMENTAL� AND THUS ALWAYS ATTRIBUTABLE TO A PARTICULAR 3TATE�
REGARDLESS OF THE CHANGING NATURE OF THE PRIVATE SPACE INDUSTRY IN WHICH GOVERNMENT
INVOLVEMENT OR CONTROL MAY BE VARIABLE���� 4HEREFORE� IT IS NECESSARY THAT WE CONSULT

��� 3EE GENERALLY /UTER 3PACE 4REATY� SUPRA NOTE �� AT ART� ))) �Ã3TATES 0ARTIES TO THE 4REATY SHALL CARRY ON ACTIVITIES
IN THE EXPLORATION AND USE OF OUTER SPACE� INCLUDING THE -OON AND OTHER CELESTIAL BODIES� IN ACCORDANCE WITH
INTERNATIONAL LAW� INCLUDING THE #HARTER OF THE 5NITED .ATIONS� IN THE INTEREST OF MAINTAINING INTERNATIONAL
PEACE AND SECURITY AND PROMOTING INTERNATIONAL COOPERATION AND UNDERSTANDINGÄ	 �EMPHASIS ADDED	�

��� .ATIONAL� $ICTIONARY� HTTP���WWW�DICTIONARY�COM�BROWSE�NATIONAL�S�T �LAST VISITED $EC� �� ����	�
��� 3EE� E�G�� -AFFEZINI V� +INGDOM OF 3PAIN� )#3)$ #ASE .O� !2"������ !WARD ON *URISDICTION� � )#3)$ 2EP� ���

�����	� )N THIS CASE� THE )#3)$ EVALUATED THESE FACTORS IN ORDER TO DETERMINE WHETHER THE ACTIONS OF A 3TATE
OWNED ENTITYWERE DIRECTLY ATTRIBUTABLE TO 3PAIN IN ORDER TO DETERMINEWHERE THE )#3)$ ITSELF HAD JURISDICTION
OVER THE INVESTOR DISPUTE� 4HOUGH THIS BASIC STRUCTURE OF ÃSTRUCTURE� OWNERSHIP OR CONTROLÄ WOULD SEEM TO
LESSEN OUR EMPHASIS ON ÃCONTROL�Ä WEMUST REMIND OURSELVES THAT STRUCTURE AND AUTHORITY ARE BASIC RATIONALES
THAT PROVIDE DEEPER ANALYSIS UNDER THE GENERAL GUISE OF CONTROL� 3EE SUPRA NOTES ����� AND ACCOMPANYING
TEXT�

��� 3EE SUPRA NOTE ����

��



����= 5.)6%23)49 /& "/,/'.! ,!7 2%6)%7 ;6OL� ���

OTHER PARTICULAR MECHANISMS OF INTERNATIONAL LAW MAKING IN ORDER TO QUALIFY THE
TRADITIONAL NOTION THAT SPACE ACTIVITIES ARE ALWAYS ATTRIBUTABLE TO ONE PARTICULAR
JURISDICTIONALLY APPROPRIATE 3TATE�

ƒĺƒĺ ��������$��� ���$!�� ŋ 	���"$�� ����"��$���

4HE CURRENT NATURE OF THE SPACE INDUSTRY CHARACTERIZED BY THE RAPID PRIVATIZATION OF SPACE
MAY STILL NOT BE ENOUGH TO DEMONSTRATE THAT SPACE ACTIVITIES SHOULD NOT BE CONSIDERED
EXCLUSIVE FUNCTIONS OF THE 3TATE� 4HUS� BECAUSE WE ARE DEPENDENT UPON THE PRINCIPLES OF
CONTROL TO DETERMINE WHETHER THE CONDUCT OF A PRIVATE SPACE COMPANY MAY BE CONSIDERED
THE ACTION OF THE 3TATE� WE MUST FIND ANOTHER INTERNATIONAL LAWMAKING MECHANISM THAT
MAY GIVE CREDENCE TO OUR INNOVATIVE INTERPRETATION OF !RTICLE 6)�

/NE SUCH METHOD THAT HAS GAINED GROUND IN RECENT TIMES AS BEING INSTRUMENTAL
IN THE DEVELOPMENT OF INTERNATIONAL SPACE LAW IS THAT OF INCREMENTAL LAW MAKING IN
WHICH 3TATES ÃENGAGE IN THE PROCESS OF FULFILLING THEIR TREATY OBLIGATIONSÄ VIA DOMESTIC
LEGISLATION���� %SSENTIALLY� Ã;T=HIS MEANS THAT INTERNATIONAL LAW GROWS INCREMENTALLY AS
3TATES ACT AND REACT WITHIN LEGAL LACUNAE�Ä��� 4HIS PARTICULAR METHOD OF INTERPRETATION IS
PARTICULARLY WELLSUITED TOWARDS OUR PROPOSED INTERPRETATION OF !RTICLE 6) AS MANY 3TATES
HAVE IMPLEMENTED LICENSING AND LIABILITY LEGISLATION IN ORDER TO ENSURE THAT THEIR PRIVATE
ACTORS COMPLY WITH INTERNATIONAL OBLIGATIONS IMPOSED BY THE /UTER 3PACE 4REATY�

.OW� THE INSTITUTION OF REGULATORY LEGISLATION FOR OUTER SPACE ACTIVITIES IS NOT AN
ISSUE� 3TATES ALWAYS HAVE A DUTY TO ENSURE THAT ENTITIESWITHIN ITS JURISDICTION DO NOT VIOLATE
THE RIGHTS OF OTHER 3TATES���� 2ATHER� THE MAIN ISSUE IS THAT SUCH LEGISLATION MAY BE QUITE
BROAD IN ORDER TO CONFORM THE TRADITIONAL INTERPRETATION OF !RTICLE 6)� )N FACT� THE DOMESTIC
SPACE LAW OF THE BOTH THE 5NITED 3TATES AND THE 5NITED +INGDOM ASSUMES RESPONSIBILITY
FOR ANY SPACE ACTIVITIES IN WHICH IT MAY ASSERT ITS RESPECTIVE JURISDICTION����

"UT OF COURSE� CALLING FOR A SUDDEN NARROWING OF DOMESTIC SPACE LEGISLATION MAY
CAUSE CONTROVERSY AS SUCH AN ACTION� IF IMPLEMENTED TOO QUICKLY� WOULD AMOUNT TO A
3TATE UNFAIRLY LIMITING ITS RESPONSIBILITY IN CASE OF BREACH OF AN INTERNATIONAL OBLIGATION
BY A PRIVATE ACTOR� 4HUS� BECAUSE WE HAVE DEMONSTRATED CONCERN MAINLY ABOUT THE
CONSEQUENCES OF 3TATE ATTRIBUTION IN CASE OF A BREACH� WE CAN FOCUS UPON THE GRADUAL

��� 3EE "LOUNT � 2OBISON� SUPRA NOTE ���
��� )D� &OR A MORE DETAILED DESCRIPTION OF THE INCREMENTAL LAWMAKING PROCESS� SEE 7� -ICHAEL 2EISMAN�

)NTERNATIONAL )NCIDENTS� )NTRODUCTION TO A .EW 'ENRE IN THE 3TUDY OF )NTERNATIONAL ,AW� �� 9!,% *� ).4Á, ,� � �����	�
��� 3EE SUPRA NOTES ���� AND ACCOMPANYING TEXT�
��� 3EE �� 5�3�#� e ����� �����	� /UTER 3PACE !CT� C� �� ee �� �����	�

��
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NARROWING OF 3TATE LEGISLATION THAT FOCUSES STRICTLY ON LIABILITY RATHER THAN LEGISLATION THAT
DEALS WITH GENERAL LICENSING OR REGISTRATION PROCEDURES�

&OR EXAMPLE� BOTH !MERICAN AND &RENCH LAW REQUIRE THAT LAUNCHING ENTITIES
CARRY A CERTAIN AMOUNT OF LIABILITY INSURANCE WHEN LAUNCHING IN THEIR RESPECTIVE
TERRITORIES���� )F THE RESULTING DAMAGE EXCEEDS THE VALUE OF THE REQUIRED AMOUNT OF
LIABILITY� THEN THE 3TATE GOVERNMENT IS REQUIRED TO PAY THE REMAINING VALUE OF DAMAGE IN
ACCORDANCE WITH THE OUTER SPACE AGREEMENTSÁ SCHEMA OF RESPONSIBILITY���� )N ORDER TO
ÃPUSHÄ THE INTERNATIONAL COMMUNITY IN VIEWING SPACE ACTIVITIES AS SOMETHING OTHER THAN
A SPECIAL GOVERNMENT FUNCTION� IT COULD BE POSSIBLE FOR THESE 3TATES TO VARY AMOUNTS OF
LIABILITY COVERAGE IN ORDER TO NOT INVOLVE THE 3TATE AT ALL IN CASE OF DAMAGE� /NE MIGHT
ARGUE THAT SUCH A METHOD IS INEQUITABLE OR MAY REINTRODUCE FEARS OF FORUM SHOPPING� BUT
SUCH A METHOD ONLY SHIFTS RESPONSIBILITY FOR FAULT TO A PRIVATE PARTY RATHER THAN
AUTOMATICALLY IMPUTING FAULT TO THE 3TATE ITSELF� -OREOVER� SUCH SHIFTING OF REPARATION
DOES NOT LEAVE THE VIOLATED PARTY WITHOUT RELIEF ¾ A PARTY COULD SEEK RELIEF IN A DOMESTIC
COURT OF A 3TATE THAT HAS JURISDICTION OVER A PRIVATE SPACE COMPANY OR THROUGH
INTERNATIONAL ARBITRATION PURSUANT TO A CONTRACT����

!LL IN ALL� NO MATTER HOW EXACTLY A 3TATE REFORMS ITS INTERPRETATION OF !RTICLE 6)�
3TATES MUST ADOPT A NARROW INTERPRETATION OF 3TATE RESPONSIBILITY FOR OUTER SPACE ACTIVITY
IN ORDER TO ALLOW THE FOUNDATIONAL CUSTOM SURROUNDING STATE RESPONSIBILITY TO TAKE HOLD�
0UT ANOTHER WAY� 3TATES AND OTHER SUBJECTS OF INTERNATIONAL LAW MUST BEGIN TO NARROW THE
APPLICATION OF 3TATE RESPONSIBILITY FOR OUTER SPACE ACTIVITIES IN ORDER TO YIELD A MORE
PRACTICAL� EQUITABLE� AND INNOVATIVE� INTERPRETATION OF !RTICLE 6)�

�����&"���

$ESPITE THE GREAT ADVANCEMENTS OF PRIVATE INDUSTRY IN OUTER SPACE� WE ARE STILL FAR FROM
PRIVATE SPACE ACTIVITY BEING A COMMONPLACE PHENOMENON� )N RETROSPECT� IT HAS ONLY BEEN
IN THIS LAST CENTURY THAT PRIVATE INDUSTRY HAS BECOME A FORMIDABLE PLAYER IN THE REALM OF
OUTER SPACE� !S CONCEDED EARLY ON� MANY SPACE PROJECTS ARE STILL UNDER THE DIRECTION OF
NATIONAL GOVERNMENTS WHO WERE� AND STILL REMAIN� THE LEADERS OF DEVELOPMENTS IN OUTER

��� 3EE �� 5�3�#� e ����� �����	� ,AW ������� OF *UNE �� ���� ON 3PACE /PERATIONS� /FFICIAL 'AZETTE OF &RANCE�
AVAILABLE ATHTTPS���WWW�LEGIFRANCE�GOUV�FR�AFFICH4EXTE�DO�CID4EXTE�*/2&4%84�������������AMP�DATE4EXTE�

��� 3EE !RMEL +ERREST� 2EMARKS ON THE 2ESPONSIBILITY AND ,IABILITY FOR $AMAGES #AUSED BY 0RIVATE !CTIVITY IN /UTER
3PACE� ��TH 02/#� #/,,/15)5- ,� /54%2 30!#% ���� ��� �����	 �DISCUSSING THE LEGAL PARAMETERS OF CONDUCTING
LAUNCHES FROM &RENCH 'UYANA	�

��� 3EE ID� AT ����

��
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SPACE� $ESPITE THIS FACT� WE DO KNOW THAT PRIVATE SPACE FARING COMPANIES ARE INDEED THE
FUTURE OF OUTER SPACE EXPLORATION� 4HEREFORE� IT IS NOT TOO EARLY TO BEGIN DISCUSSING A TIME
IN WHICH MISSIONS IN OUTER SPACE ARE NOT THE SPECIAL PROJECTS OF NATIONAL GOVERNMENTS� BUT
RATHER A NATURAL PRODUCT OF PRIVATE ENDEAVORS�

#ONSEQUENTLY� WE MUST BEGIN TO LOOK TOWARDS A SIMPLE� YET THOUGHTFUL� LEGAL
REGIME THAT ACCOUNTS FOR THE FUTURE� !S DEMONSTRATED� A FOCUS ON GOVERNMENT CONTROL IN
ACCORDANCE WITH THE INTERNATIONAL CUSTOMARY LAW OF 3TATE RESPONSIBILITY IS A BROAD YET
SUFFICIENTLY NARROW ANALYSIS THAT IS BETTER SUITED TOWARDS ASSIGNING 3TATE RESPONSIBILITY
FOR OUTER SPACE ACTIVITIES� 4HE TRADITIONAL INTERPRETATION OF !RTICLE 6) MAY SERVE WELL TO
RESOLVE PAST AND PRESENT LEGAL DILEMMAS� BUT THE EVOLVING NATURE OF THE SPACE INDUSTRY
PRESENTS NEW DILEMMAS THAT ARE UNACCOUNTED FOR IN THE APPLICATION OF THE TRADITIONAL
INTERPRETATION OF !RTICLE 6)� "UT ULTIMATELY� A FOCUS ON 3TATE RESPONSIBILITY CAN BE
REVOLUTIONARY INSOMUCH THAT IT NOT ONLY ACCOUNTS FOR THE CHALLENGES OF THE FUTURE� BUT
ALSO PRESERVES THE FOUNDATIONS OF THE /UTER 3PACE 4REATY�

��
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)N MANY RESPECTS� 4URKEY IS AN EXCEPTION AMONG -USLIM COUNTRIES� 7HILST BEING A SECULAR
DEMOCRATIC STATE� 4URKEY STILL STRUGGLES� HOWEVER� WITH SOME REMNANTS OF ITS RELIGIOUS AND
SOCIOCULTURAL HERITAGE� 4HE ISSUE OF FORCED MARRIAGE OF CHILDREN IS ONE OF THOSE ISSUES� -ARRIAGE IS
COMMONLY DEFINED AS A UNION CONCLUDED BY PARTIES WITH THEIR FULL AND FREE CONSENT� )F CONSENT IS
LACKING� A FORCED MARRIAGE OCCURS� )N THE CASE OF A FORCED MARRIAGE� CONSENT IS LACKING BECAUSE ONE
OF THE PROSPECTIVE SPOUSES DOES NOT GIVE HER�HIS CONSENT FREELY� OR SOMETIMES BECAUSE SHE�HE IS
INCAPABLE OF GIVING CONSENT BECAUSE OF HER�HIS AGE� !S A FOUNDING MEMBER OF THE #OUNCIL OF
%UROPE� 4URKEY NOT ONLY RATIFIED THE %UROPEAN #ONVENTION ON (UMAN 2IGHTS �%#(2	 IN ���� AND
0ROTOCOL .R� �� BUT IT HAS ALSO RATIFIED MANY OF THE CORE INTERNATIONAL DOCUMENTS ON HUMAN RIGHTS
AND THE RIGHTS OF CHILDREN� SUCH AS THE 5�.� #ONVENTION ON THE 2IGHTS OF THE #HILD� THE 5�.�
#ONVENTION ON THE %LIMINATION OF !LL &ORMS OF $ISCRIMINATION AGAINST 7OMEN� .EVERTHELESS� THE
FORCED MARRIAGE OF CHILDREN IS STILL A PREVALENT SOCIAL PROBLEM IN 4URKEY� AND IN THE MAJORITY OF
CASES� GIRLS ARE THE VICTIMS OF SUCH PRACTICES� 4HIS ARTICLE EXAMINES THE FACTORS BEHIND THE FORCED
MARRIAGE OF CHILDREN IN 4URKEY� WHILE EXPLORING THE CURRENT LEGAL BACKGROUND AND 4URKEYÁS
INTERNATIONAL LEGAL COMMITMENTS TO FIGHT AGAINST SUCH PRACTICES� &INALLY� THE ARTICLE SUGGESTS THE
REINFORCEMENT OF AVAILABLE LEGAL REMEDIES IN ORDER TO PREVENT THE FORCED MARRIAGE OF CHILDREN�

+%97/2$3

&ORCED -ARRIAGE� #HILD -ARRIAGE� 7OMENÁS 2IGHTS� #ONSENT
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)NTRODUCTION � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ��
�� "ACKGROUND � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ��
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�� 3OCIOCULTURAL !ND %CONOMIC $ETERMINANTS /F &ORCED -ARRIAGES /F #HILDREN )N 4URKEY � � ��
�� 3UGGESTION� 2EARRANGEMENT /F ,EGAL 2EMEDIES !GAINST &ORCED -ARRIAGE /F #HILDREN � � � ��
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!CCORDING TO THE 5NITED .ATIONS 0OPULATIONS &UNDÁS �5.&0!	 ESTIMATION� OVER �� MILLION
CHILD MARRIAGES OCCUR IN ��� LOWINCOME COUNTRIES EACH YEAR�� &URTHERMORE� ���� MILLION
GIRLS UNDER THE AGE OF EIGHTEEN ARE EXPECTED TO BE MARRIED EVERY YEAR� WHICH MEANS THAT
������ GIRLSMARRY EVERY DAY�� 5NFORTUNATELY� THE VASTMAJORITY OF THE AFOREMENTIONED GIRLS
MARRY OR ENTER INTO A UNION AGAINST THEIR WILL� IN MANY CASES� WITH MEN WHO ARE MUCH
OLDER THAN THEM�� AND 4URKEY IS NOT AN EXCEPTION� )N .EVľEHIR� A CITY IN CENTRAL !NATOLIA�
THE /FFICE OF THE 0ROSECUTOR FILED A CASE AGAINST THE ALLEGED HUSBAND AND THE FATHER OF A
FIFTEENYEAROLD GIRL FOR SEXUAL MOLESTATION� 4HE DEFENDANTS ARGUED THAT EARLY MARRIAGE
IS A TRADITION IN THAT PART OF 4URKEY AND THAT MANY PEOPLE GET MARRIED IN THE SAME WAY��

-OREOVER� IT WAS ARGUED THAT THEY WERE NOT AWARE OF THE FACT THAT THEIR ACTIONS CONSTITUTED
A VIOLATION OF THE CRIMINAL CODE� 4HE .EVľEHIR #OURT OF !SSIZE DECIDED THAT THERE WAS NO
GROUND FOR PROSECUTION ON THE BASIS THAT Ã;I=N THE SOCIAL AND CULTURAL ATMOSPHERE THEY LIVE
IN� MANY CHILDREN GENERALLY GET MARRIED BEFORE APPROPRIATE AGE AND EARLY MARRIAGE IS NOT

� 5.)4%$ .!4)/.3 0/05,!4)/. &5.$� -!229).' 4// 9/5.'� %.$ #(),$-!22)!'%3 � �����	� HTTP���WWW�UNFPA�OR
G�ENDCHILDMARRIAGE�

� )D�
� 3EE 5.)#%&� 02/'2%33 &/2 #(),$2%.� ! 2%0/24 #!2$ /. !$/,%3#%.43 � �����	� HTTPS���WWW�UNICEF�ORG�PUBLICA
TIONS�FILES�0ROGRESS?FOR?#HILDREN??.O�?��?%.?���������PDF �LAST VISITED /CT� ��� ����	�

� )T IS A FACT THAT NOT ALL EARLY MARRIAGES ARE MADE UNDER FORCE� (OWEVER� STATISTICS SHOW THAT ����� OF
EARLY MARRIAGES ARE DECIDED BY PARENTS IN 4URKEY� SEE (!#%44%0% �.)6%23)4%3) .®&53 %4®4,%2) -5$52,5'5�
4®2+)ʤ9%Á$% +!$).! 9¨.%,)+ !),% )#) 3)$$%4 !2!ľ4)2-!3) ;! 345$9 /. $/-%34)# 6)/,%.#% !'!).34 7/-%. ).
452+%9= �� �����	� HTTP���WWW�HIPS�HACETTEPE�EDU�TR�++3!42!NA2APOR+ITAP��-ART�PDF� �LAST VISITED /CT�
��� ����	 � SEE ALSO 'EETANJALI 'ANGOLI� -ELANIE -C#ARRY AND !MINA 2AZAK� #HILD -ARRIAGE OR &ORCED -ARRIAGE�
3OUTH !SIAN #OMMUNITIES IN .ORTH %AST %NGLAND� �� #(),$� � 3/#� ���� ��� �����	 �ARGUING ALTHOUGH MOST OF THE
CHILDREN DID NOT REGRET THEIR MARRIAGE� THEY COULD HAVE BEEN FORCED TO DO SO IN THE LIGHT OF SOCIAL MENTALITY
OVER WOMEN	�

��
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CONSIDERED ILLEGAL OR INCONVENIENT� 4HE DEFENDANTS INTENDED TO SET UP A HAPPY HOME� )N
THIS CASE� THERE IS NO SIGN OF SEXUAL MOLESTATION�Ä�

!S STATED IN THIS REGRETTABLE COURT DECISION� CHILD MARRIAGE IS STILL A SOCIAL FACT OF
LIFE IN 4URKEY� 4HE PROBLEM IS THAT THERE IS SOMETIMES A VERY THIN LINE BETWEEN FORCED
MARRIAGE AND MARRIAGE WITH THE FULL AND FREE CONSENT OF THE CHILDREN�� 'IVEN THE FACT
THAT THE EXISTENCE OF COMPETENT AND INFORMED CONSENT IS CONTROVERSIAL WHERE ONE OF THE
PROSPECTIVE SPOUSES IS A CHILD� THE POSSIBILITY OF A FORCED MARRIAGE MUST BE TAKEN INTO
CONSIDERATION�� 4HE FORCEDMARRIAGE OF CHILDREN IS COMMONLY SEEN AS A VIOLATION OF HUMAN
RIGHTS AND OF THE RIGHTS OF THE CHILDREN��

!CCORDING TO !RTICLE � OF THE 5�.� #ONVENTION ON THE 2IGHTS OF THE #HILD
�HEREINAFTER 5.#2#	� A CHILD IS DEFINED AS A PERSON BELOW THE AGE OF EIGHTEEN� UNLESS THE
LAWS OF A PARTICULAR STATE SET A LOWER LEGAL AGE OF CONSENT� )N THE 4URKISH LEGAL SYSTEM� THE
AGE OF MAJORITY IS SET AT EIGHTEEN�� 5NDER THE AGE OF EIGHTEEN EVERY PERSON IS CONSIDERED
AS A CHILD��� !LTHOUGH 4URKEY HAS RATIFIED THE 5.#2#� MARRIAGE OF CHILDREN IS STILL A
REALITY AND STATISTICS SHOW THAT MOST OF THE VICTIMS ARE IN FACT GIRLS��� )T IS WORTH STRESSING
THAT 4URKEY WAS ONE OF THE SIXTYNINE STATES THAT RATIFIED THE 5�.� #ONVENTION ON THE
%LIMINATION OF !LL &ORMS OF $ISCRIMINATION AGAINST 7OMEN �HEREINAFTER #%$!7	� ALSO
CONSIDERING THE REQUEST OF THE #OMMITTEES OF THE #%$!7 AND THE 5.#2# TO THE MEMBER
STATES Ã;N=OT TO ALLOW EXCEPTIONS TO MINIMUM AGE OF MARRIAGE EVEN WITH CONSENT�Ä

� .EVSEHIR !GIR #EZA -AHKEMESI ;.EVSEHIR #OURT OF !SSIZE= �������� %�� ������� + �4URK�	�
� )NTERNATIONAL DOCUMENTS OVERTLY EMPHASIZE THE IMPORTANCE OF FULL AND FREE CONSENT� 3EE� E�G�� )NTERNATIONAL
#OVENANT ON #IVIL AND 0OLITICAL 2IGHTS� ART� ����	� $EC� ��� ����� ��� 5�.�4�3� ���� �)##02	� )NTERNATIONAL
#OVENANT ON %CONOMIC 3OCIAL AND #ULTURAL 2IGHTS� ART� ����	� $EC� ��� ����� ��� 5�.�4�3� �� AND #ONVENTION
ON #ONSENT TO -ARRIAGE� -INIMUM !GE FOR -ARRIAGE AND 2EGISTRATION OF -ARRIAGES� ART� ���	� $EC� ��� �����
��� 5�.�4�3� ��� STATE THAT MARRIAGE MUST BE ENTERED INTO WITH THE FREE CONSENT OF THE INTENDING SPOUSES�

� 3EE ,ORETTA -� +OPELMAN� 4HE &ORCED -ARRIAGE OF -INORS� ! NEGLECTED &ORM OF #HILD !BUSE� �� *� ,�� -%$� � %4()#3
���� ��� �����	�

� 3EE� E�G�� '�!� 2ES� ��� �)))	 !� 5NIVERSAL $ECLARATION OF (UMAN 2IGHTS �$EC� ��� ����	 ;HEREINAFTER 5$(2=� SEE
ALSO #ONVENTION ON THE 2IGHTS OF THE #HILD� .OV� ��� ����� ����5�.�4�3� �� #ONVENTION ON #ONSENT TO-ARRIAGE�
-INIMUM !GE FOR -ARRIAGE AND 2EGISTRATION OF -ARRIAGE� $EC� �� ����� ��� 5�.�4�3� ���� '�!� 2ES� �������
#HILD� %ARLY AND &ORCED -ARRIAGE �$EC���� ����	� %52� 0!2,� !33� $%"� ��TH 3ESS�� 2ES� ���� �/CT� �� ����	�
&ORCED -ARRIAGE� 42!6%,�34!4%�'/6 �����	� HTTPS���TRAVEL�STATE�GOV�CONTENT�TRAVEL�EN�INTERNATIONAL
TRAVEL�EMERGENCIES�FORCEDMARRIAGE�HTML � 3EE ALSO 5NITED +INGDOM &OREIGN � #OMMONWEALTH
/FFICE� THE RIGHT TO CHOOSE� MULTIAGENCY STATUTORY GUIDANCE FOR DEALING WITH FORCED MARRIAGE �����	�
HTTPS���WWW�GOV�UK�GOVERNMENT�UPLOADS�SYSTEM�UPLOADS�ATTACHMENT?DATA�FILE��������(-'?3TATUTORY
?'UIDANCE?PUBLICATION?������?&INAL�PDF ;HEREINAFTER #OMMONWEALTH=� SEE ALSO!NTI3OCIAL "EHAVIOR� #RIME
AND 0OLICING !CT ����� C� �� �%NG�	� SEE ALSO SUPRA NOTE ��

� 4®RK -EDENI +ANUNU ;4-+= ;4URKISH #IVIL #ODE= ART� �� �����	 �4URK�	�
�� 4®RK #EZA +ANUNU ;4#+= ;4URKISH #RIMINAL #ODE= ART� ��B	 �����	 �4URK�	�
�� )N ����� ��� OF THE WOMEN MARRIED UNDER THE AGE OF ��� -ORE SPECIFIC ���� OF WOMEN WERE
UNDER THE AGE OF ��� ����� WERE BETWEEN THE AGE OF �� AND �� WHEN THEY MARRIED� SEE 452+)9%
#5-(52)9%4) !),% 6% 3/39!, 0/,)4)+!,!2 "!+!.,)')� 452+)9% !),% 9!0)3) !2!34)2-!3) 4%30)4,%2�
/.%2),%2 ;4(% 345$9 /. &!-),9 3425#452% ). 452+%9� 2%#/--%.$!4)/.3� 35''%34)/.3= ��� �����	�
HTTPS���AILEVECALISMA�GOV�TR�UPLOADS�ATHGM�UPLOADS�PAGES�INDIRILEBILIRYAYINLAR���TURKIYEAILEYAPISI
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4HERE ARE MANY FACTORS BEHIND THE PHENOMENON OF FORCED MARRIAGES� AND SPECIFICALLY IN
THE FORM IT TAKES IN 4URKEY� &IRST OF ALL� EVEN THOUGH THE AGE OF MAJORITY IS STATED AS
EIGHTEEN� THE 4URKISH #IVIL #ODE� ALSO ACCEPTS THE MINIMUM AGE FOR MARRIAGE AS
SEVENTEEN AND ALLOWS MARRIAGE OF GIRLS WHO ARE JUST SEVENTEEN YEARS OLD UPON THE
CONSENT OF THEIR GUARDIANS��� )N EXCEPTIONAL CIRCUMSTANCES� THE 4URKISH #IVIL #ODE ALLOWS
FOR THE MARRIAGE OF FUTURE SPOUSES WHO ARE SIXTEEN YEARS OLD UPON A COURTÁS APPROVAL��� )N
ADDITION TO THAT� RELIGIOUS� SOCIAL AND ECONOMIC FACTORS PLAY A KEY ROLE IN THE CREATION OF
SUCH A DRAWBACK� 4HIS IS IN THE LIGHT OF THE FACT THAT STATISTICS SHOW THAT ��� OF GIRLS
UNDER THE AGE OF EIGHTEEN GOT MARRIED� MOSTLY WITH A RELIGIOUS CEREMONY THAT IS NOT
RECOGNISED BY THE 4URKISH LEGAL SYSTEM AS A ÃLEGAL MARRIAGEÄ SINCE MARRIAGE CEREMONIES
CAN BE PERFORMED ONLY BY STATE OFFICIALS��� 4HEREFORE� ONLY THE MARRIAGES WHICH ARE
REGULATED ACCORDING TO THE 4URKISH #IVIL #ODE ARE RECOGNISED AS LEGAL�

)T IS REMARKABLE THAT AFTER THE WAVE OF -USLIM IMMIGRATION TO DIFFERENT COUNTRIES
AROUND THE WORLD� THIS PROBLEM TENDS TO BECOME A GLOBAL ISSUE��� 4HE AIM OF THIS STUDY IS
FIRSTLY TO UNCOVER THE ROOT CAUSES OF FORCED MARRIAGES IN THE FORM OF CHILD MARRIAGE�
EXAMINING ITS HISTORICAL LEGAL BACKGROUND AS WELL AS ELABORATING ON CERTAIN SOCIAL FACTS
RELATED TO 4URKEY� 4HEN� THE STUDY FOCUSES ON THE EFFECT OF THESE HISTORICAL AND SOCIAL
FACTS ON THE LAW� ,ASTLY� IN ORDER TO ELIMINATE THE PRACTICE OF FORCED CHILD MARRIAGE IN
4URKEY� THE STUDY SUGGESTS A NEW LEGAL APPROACH TO THE PROBLEM AND AMENDMENTS TO THE
EXISTING LAWS�

�� 3EE SUPRA NOTE �� ART� �����	�
�� )D� ART� �����	�
�� 3EE .AZLAN %RTAN� %ARLY -ARRIAGE� ,IFELONG !BUSE� (522)9%4 $!),9 .%73 �.OV� ��� ����	�
HTTP���WWW�HURRIYETDAILYNEWS�COM�EARLYMARRIAGELIFELONGABUSE�������

�� /VER ��� MILLION REGISTERED 3YRIANS CURRENTLY LIVE IN 4URKEY WHICH IS THE LARGEST HOST OF THE REFUGEES IN THE
WORLD� SEE $)3!34%2 !.$ %-%2'%.#9 -'-4� !54(�� 392)!. 7/-%. ). 452+%9 �� �����	� HTTPS���DATA��UNHCR�OR
G�EN�DOCUMENTS�DOWNLOAD������ �LAST VISITED /CT� ��� ����	� STATISTICS AND REPORTS SHOW THAT
THE FREQUENCY OF EARLY MARRIAGES AMONG THE FEMALE 3YRIANS IN 4URKEY IS CONSIDERABLY HIGH� ID
EST� NEARLY ��� FEMALES IN THE ���� AGE GROUP ARE MARRIED� MOSTLY BY REASON OF ECONOMICAL
MOTIVATIONS� SEE $ISASTER AND %MERGENCY MANAGEMENT !UTHORITY� 3YRIAN 7OMEN IN 4URKEY �� �����	�
HTTPS���DATA��UNHCR�ORG�EN�DOCUMENTS�DOWNLOAD�������
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)T CAN BE ARGUED THAT REACHING A LEGAL DEFINITION OF FORCED MARRIAGE IS RATHER PROBLEMATIC
DUE TO THE DIVERGENT DEFINITIONS IN DIFFERENT PARTS OF THEWORLD��� )N FACT� FORCEDMARRIAGE IS
BEST DEFINED NEGATIVELY� WITH REFERENCE TO EXAMPLES OF UNIONS THAT DO NOT CONSTITUTE FORCED
MARRIAGE SUCH AS ARRANGED MARRIAGE WHICH REQUIRES THE CONSENT OF BOTH PARTIES��� /N THE
CONTRARY� IN THE STUDY CARRIED OUT BY THE #OUNCIL OF %UROPE� FORCED MARRIAGE IS CONSIDERED
AS AN UMBRELLA TERM TO COVER

;3=LAVERY� ARRANGED MARRIAGE� TRADITIONAL MARRIAGE� MARRIAGE FOR REASONS OF

CUSTOM� EXPEDIENCY OR PERCEIVED RESPECTABILITY� CHILD MARRIAGE� EARLY

MARRIAGE� FICTITIOUS� BOGUS OR SHAM MARRIAGE� MARRIAGE OF CONVENIENCE�

UNCONSUMMATED MARRIAGE� PUTATIVE MARRIAGE� MARRIAGE TO ACQUIRE

NATIONALITY AND UNDESIRABLE MARRIAGE ¾ IN ALL OF WHICH THE CONCEPT OF

CONSENT TO MARRIAGE IS AT ISSUE���

!LTHOUGH DIFFERENT APPROACHES HAVE BEEN TAKEN FOR DEFINING FORCED MARRIAGE� ONE MAIN
FACTOR CAN BE SEEN IN ALL OF THEM� LACK OF CONSENT��� )N THIS CONTEXT� IN THE MOST WIDELY
ACCEPTED DEFINITION� THE &OREIGN AND #OMMONWEALTH /FFICE OF THE 5NITED +INGDOM STATES
THAT Ã;A= FORCED MARRIAGE IS A MARRIAGE IN WHICH ONE OR BOTH SPOUSES DO NOT �OR� IN THE
CASE OF SOME ADULTS WITH SUPPORT NEEDS� CANNOT	 CONSENT TO THE MARRIAGE AND DURESS IS
INVOLVEDÄ �ALTERATION TO THE ORIGINAL	���

)N ORDER TO ATTAIN AN EXPLICIT DEFINITION OF FORCED MARRIAGE� THE TERMS ÃMARRIAGEÄ
AND ÃFORCEDÄ NEED TO BE CLARIFIED��� 4HE FIRST DEFINITION OF MARRIAGE IS CONTAINED IN THE
5�.� 5NIVERSAL $ECLARATION OF (UMAN 2IGHTS �HEREINAFTER 5$(2	 WHICH WAS PROCLAIMED
ON �� $ECEMBER ���� AS FOLLOWS� Ã;M=ARRIAGE SHALL BE ENTERED INTO ONLY WITH THE FREE AND
FULL CONSENT OF THE INTENDED SPOUSES�Ä�� !LTHOUGH VARIOUS INTERNATIONAL AND REGIONAL
HUMAN RIGHTS DOCUMENTS CONTAIN PROVISIONS REGARDING BASIC STANDARDS OF MARRIAGE� SUCH
AS THE EQUAL RIGHT TO ENTER INTO MARRIAGE� NONE OF THEM PROVIDES A LEGAL DEFINITION OF

�� 3EE GENERALLY .EHA *AIN� &ORCED -ARRIAGE AS A #RIME AGAINST (UMANITY� 0ROBLEMS OF $EFINITION AND 0ROSECUTION� � *�
).4Á,� #2)-� *534� ���� �����	�

�� 3EE� E�G�� &RANCES 3IMMONS � *ENNIFER "URN� 7ITHOUT #ONSENT� &ORCED -ARRIAGE IN !USTRALIA� �� -%,"� 5� ,� 2%6�
���� ��� �����	�

�� %$7)'% 25$%!.4/).%� &/2#%$ -!22)!'%3 ). #/5.#), /& %52/0% -%-"%2 34!4%3 � �����	�
�� )D� AT ���
�� #OMMONWEALTH� SUPRA NOTE �� AT ��
�� 25$%!.4/).%� SUPRA NOTE ��� AT ���
�� 5$(2� SUPRA NOTE �� AT ART� ����	�
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MARRIAGE��� #OMMONLY� MARRIAGE IS CONSIDERED AS A LEGAL UNION BETWEEN A MAN AND A
WOMAN WHO ARE ATTACHED BY AN EXCLUSIVE COMMITMENT��� .EVERTHELESS� THE WAY OF
UNDERSTANDING THE CONCEPT OF MARRIAGE IN ONE SOCIETY MAY NOT BE THE SAME IN OTHERS� )N
THIS REGARD� THE LEGAL DEFINITION AND CONSEQUENCES OF MARRIAGE DIFFER FROM ONE COUNTRY TO
ANOTHER��� 4ODAY� A NEW MODEL OF MARRIAGE� WHICH CONSIDERS MARRIAGE AS A RELATIONSHIP�
HAS BEEN ACKNOWLEDGED BY SOME ACADEMICS��� )N AN EFFORT TO CREATE A UNIVERSAL DEFINITION
OF MARRIAGE� IT IS HIGHLIGHTED THAT THERE IS NO NEED TO CATEGORIZE MARRIAGE AS A LEGAL
CONTRACT BETWEEN A MAN AND A WOMAN��� (ENCE� IT IS ARGUED THAT DEFINING MARRIAGE AS
Ã;A=NY UNION BETWEEN TWO OR MORE PEOPLE WHICH� IN A SPECIFIC SOCIETY IS LEGALLY� CULTURALLY
AND�OR RELIGIOUSLY SANCTIONED� WHICH IS BINDING� AND WHICH� WITHIN THE PARTICULAR CONTEXT
OF THAT SOCIETY� ESTABLISHES CERTAIN RIGHTS AND OBLIGATIONS BETWEEN THESE PEOPLE AND IS
SEEN AS MARITAL OR MARITAL ALIKEÄ SEEMS APPROPRIATE IN TERMS OF DEALING WITH ANY POSSIBLE
CASE���

4HE SECOND PROBLEM WITH THE DEFINITION OF FORCED MARRIAGE IS THE NOTION OF
CONSENT AND ITS RELATIONSHIP WITH THE ISSUE OF DURESS��� )N OTHER WORDS� GIRLS ARE REQUIRED
TO GIVE THEIR COMPETENT AND INFORMED AUTHORIZATION WILLINGLY��� (ENCE� A LACK OF CONSENT
CONCERNS NOT ONLY THOSE WHO DO NOT GIVE CONSENT BUT ALSO THOSE WHO CANNOT LEGALLY
CONSENT BECAUSE THEY ARE UNDERAGE� DISABLED� OR INCAPABLE OF GIVING INFORMED CONSENT���

#ONSENT IS LACKING WHERE THE SPOUSE GIVES HER�HIS CONSENT DUE TO DURESS�
MISINFORMATION� DECEPTION� FRAUD� OR LIES��� /N THIS BASIS� A MARRIAGE MAY BE BASED ON
DIFFERENT PRACTICES OF DURESS� FROM EXTERNAL INFLUENCES SUCH AS EMOTIONAL PRESSURE� TO
MORE EXTREME CASES� SUCH AS ABDUCTION OR RAPE��� )N SOME CASES� DETERMINING WHETHER OR
NOT THE PARTIES HAVE MADE A VOLUNTARY STATEMENT IS A COMPLEX TASK� EXCEPT IN CASES WHERE

�� #�F� )2)3 (!%.%.� &/2#% !.$ -!22)!'%� 4(% #2)-).!,)3!4)/. /& &/2#%$ -!22)!'% ). $54#(� %.',)3( !.$

).4%2.!4)/.!, #2)-).!, ,!7 �� �����	�
�� 3EE� E�G�� 3HERIF 'IRGIS� 2OBERT 0� 'EORGE AND 2YAN 4� !NDERSON� 7HAT IS -ARRIAGE�� �� (!26� *�,� � 05"� 0/,Á9
���� ��� �����	�

�� 3EE� E�G�� 3CHALK AND +OPF V� !USTRIA� !PP� .O� ��������� �����	 %#(2 ����� q �� �����	�
�� 3EE GENERALLY $AVID /RGON #OOLIDGE� 3AME3EX -ARRIAGE� "AEHR V� -IIKE AND THE -EANING /F -ARRIAGE� �� 3� 4%8� ,�
2%6� �� �� �����	� SEE ALSO-ILTON #� 2EGAN� ,AW� -ARRIAGE� AND )NTIMATE #OMMITMENT� � 6!� *� 3/#� 0/,Á9 � ,� L��
�����	�

�� )T CAN BE ARGUED THAT THE ATTITUDE AGAINST COHABITATION HAS CHANGED� !CCORDING TO A STUDY CONDUCTED BY THE
"RITISH 3OCIAL !TTITUDES� ��� OF PARTICIPANTS STATED THAT A WOMAN WITH NO CHILDREN SHOULD HAVE THE SAME
RIGHTS AS A MARRIED WOMAN� WHEN HER RELATIONSHIP ENDS� SEE !..% "!2,/7� 3)-/. $5.#!.� '2!#% *!-%3 !.$

!,)3/. 0!2+� #/(!")4!4)/.� -!22)!'% !.$ 4(% ,!7� 3/#)!, #(!.'% ). 4(% ��34 #%.4529 �� �����	�
�� (!%.%.� SUPRA NOTE ��� AT ���
�� 3EE 3USAN %DWARDS� 4HE 3TRAW7OMANÁ AT ,AWÁS 0RECIPICE� !N 5NWILLING 0ARTY� IN 0!24)#)0!4)/. ). #2)-%� $/-%34)#

!.$ #/-0!2!4)6% 0%230%#4)6%3 �� �!LAN 2EED � -ICHAEL "OHLANDER EDS�� ����	�
�� 3EE +OPELMAN� SUPRA NOTE ��
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�� 3EE +OPELMAN� SUPRA NOTE ��
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DURESS IS IN THE FORM OF PHYSICAL VIOLENCE��� )T IS ESPECIALLY DIFFICULT TO DETECT THE NATURE
OF A MARRIAGE AGREEMENT BETWEEN A FORCED AND�OR ARRANGED MARRIAGE �WHERE THE BRIDE
AND GROOM ARE PRESELECTED BY THEIR FAMILIES	 SINCE CONSIDERABLE EMOTIONAL PRESSURE IS
INVOLVED��� )N AN ARRANGED MARRIAGE� SPOUSES GIVE THEIR FULL CONSENT EVEN THOUGH
EMOTIONAL PRESSURE IS INVOLVED��� (OWEVER� IN MANY CASES� A WOMAN KNOWS THAT SHE
CANNOT DECLINE� OTHERWISE SHE WOULD HAVE TO FACE THE CONSEQUENCES��� )N ADDITION TO THAT�
AFTER MARRIAGE� A SPOUSE MAY REALIZE THAT SHE�HE MAY HAVE BEEN FORCED TO MARRY AT THE
TIME OF MARRIAGE���

!S STATED UNDER !RTICLE ��� OF THE 4URKISH #IVIL #ODE� THE OFFICER OF MARRIAGE ASKS
THE BRIDE AND GROOM INDIVIDUALLY WHETHER EACH INDIVIDUAL WISHES TO ÃMARRY THE OTHERÄ� IF
BOTH ANSWER IN THE AFFIRMATIVE� THEY ARE PRONOUNCED MARRIED BY MUTUAL CONSENT�
!CCORDINGLY� DESPITE THE GLOBAL TENDENCY REGARDING MARRIAGE� IT IS DEFINED AS AN
AGREEMENT BETWEEN MAN AND WOMAN IN THE 4URKISH LEGAL SYSTEM��� 4HE BASIC PROBLEM
WHICH ARISES IN RELATION TO THE CONCEPT OF MARRIAGE IS WHERE THE SPOUSES ONLY CONCLUDE A
RELIGIOUS MARRIAGE THAT HAS NO LEGAL CONSEQUENCE3 IN THE CURRENT 4URKISH LEGAL SYSTEM���

4HERE IS NO LEGAL DEFINITION OF A ÃFORCED MARRIAGEÄ IN THE 4URKISH #IVIL #ODE���

4HE #ODE ONLY ACCEPTS AN ACTION OF ANNULMENT IN CASE OF DURESS��� )F THE SPOUSE IS
COERCED UNDER DURESS THAT INVOLVES AN IMMEDIATE AND SERIOUS DANGER TOWARDS HER�HIS OR
ONE OF THE RELATIVESÁ LIVES� HEALTH� HONOUR OR DIGNITY� SHE�HE CAN SUE FOR ANNULMENT OF THE
MARRIAGE��� )N THIS REGARD� ONLY THE ACTS WHICH VIOLATE THE RIGHTS OF A PERSON SUCH AS LIFE�
HEALTH� HONOUR AND DIGNITY ARE CONSIDERED AS DURESS AND CONSTITUTE A REASON FOR CLAIMING
THE ANNULMENT OF THE MARRIAGE��� 4HE SPOUSE WHO GAVE HER�HIS CONSENT UNDER DURESS
MUST BRING A SUIT WITHIN SIX MONTHS AFTER BEING SUBJECTED TO DURESS� AND FIVE YEARS AFTER
�� 3EE !LEXIA 3ABBE ET� AL�� &ORCED -ARRIAGE� !N !NALYSIS OF ,EGISLATION AND 0OLITICAL -EASURES IN %UROPE� �� #2)-%� ,!7

!.$ 3/#)!, #(!.'% ���� ��� �����	�
�� 3EE GENERALLY 'EETANJALI 'ANGOLI � +HATIDJA #HANTLER� 0ROTECTING 6ICTIMS OF &ORCED -ARRIAGE� )S !GE A 0ROTECTIVE
&ACTOR�� �� &%-).)34 ,%'!, 345$� ���� ��� �����	� SEE ALSO 3IMMONS � "URN� SUPRA NOTE ��� AT ����

�� 3EE-AHMOOD V� -AHMOOD� ;����= 3�,�4� ��� �3COTLAND	� �4HE #OURT ANNULLED THE MARRIAGE� BUT NEVERTHELESS
,ORD 0ROSSER ARGUES THAT ÃUNDER PRESSURE¾AND PERHAPS VERY CONSIDERABLE PRESSURE¿A PARTY DOES INDEED
CHANGE HIS OR HER MIND AND CONSENTS TO A MARRIAGE� WITH HOWEVER ILL A GRACE AND HOWEVER RESENTFULLY� THEN
THE MARRIAGE IS IN MY OPINION VALIDÄ	�

�� 3EE +ALWANT "HOPAL� 3OUTH !SIAN7OMEN AND !RRANGED -ARRIAGES IN %AST ,ONDON� IN %4(.)#)49� '%.$%2 !.$ 3/#)!,
#(!.'% ���� ��� �2OHIT "AROT � (ARRIET "RADLEY � 3TEVE &ENTON EDS�� ����	�

�� 3EE 'ANGOLI � #HANTLER� SUPRA NOTE ��� AT ����
�� 3EE SUPRA NOTE �� %VLENDIRME 9ONETMELIGI �%VLENDIRME 9¨NETMELIāI	 ;4HE 2EGULATION 2EGARDING -ARRIAGE=�
ART� �� �.OV� �� ����	 �4URK�	�

�� 3EE 'OTTHARD *�SCHKE� )MAM%HE IN DER 4®RKEI ;)MAM-ARRIAGE IN 4URKEY=� � $)% 7%,4 $%3 )3,!-3 ���� ��� �����	�
�� 0INAR )LKKARACAN� ,AW� !CCESS TO THE ,EGAL 3YSTEM� 4URKEY� IN %.#9#,/0%$)! /& 7/-%. !.$ )3,!-)# #5,452%3�
&!-),9� ,!7 !.$ 0/,)4)#3 ��� �3UAD *OSEPH � !FSANEH .AJMABADI EDS�� ����	�

�� 3UPRA NOTE �� ART� ����
�� )D�
�� 3EE !YSE (AVUTCU� -UKAYESELI (UKUKTAKI 'ELISMELER )SIGINDA 4URK -EDENI +ANUNU !C°S°NDAN :ORLA %VLENME
0ROBLEMININ $EGERLENDIRMESI ;4HE %VALUATION OF THE 0ROBLEM OF &ORCED -ARRIAGE IN TERMS OF 4URKISH #IVIL #ODE IN THE
,IGHT OF $EVELOPMENT IN #OMPARATIVE ,AW=� � %*� 9!3!2 5� ����� ���� �����	�

��
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THE DATE OF MARRIAGE IN ANY CASE��� 4HEREFORE� THE ANNULMENT OF MARRIAGE UNDER DURESS
WOULD BE SECURED BEFORE A COURT I�E�� FAMILY DIVISION OF THE COURT OF FIRST INSTANCE WITHIN
THE PERIOD OF LIMITATION� AND ONLY THE SPOUSE WHO GAVE HER�HIS CONSENT UNDER DURESS CAN
ASK FOR THE ANNULMENT OF MARRIAGE� 4HIS PROVISION REQUIRES CRITICAL ANALYSIS ON TWO
GROUNDS� 4HE FIRST ONE IS REGARDING THE LEGAL UNDERSTANDING OF THE CONCEPT OF DURESS� 4HE
4URKISH #IVIL #ODE DEFINES ACTS BY THIRD PARTIES WHICH DIRECTLY VIOLATE PERSONAL RIGHTS AS
DURESS� BUT THIS DEFINITION EXCLUDES THE PHYSIOLOGICAL PRESSURE OF THE FAMILIES AS WELL AS
SOCIAL PRESSURE��� 4HE SECOND CRITIQUE TARGETS THE ANNULMENT CLAIM� !FTER FIVE YEARS FROM
THE DATE OF THE MARRIAGE� THE VICTIM OF DURESS CAN NO LONGER ASK FOR THE ANNULMENT OF THE
MARRIAGE� 4HEREFORE� THE VICTIM OF FORCED MARRIAGE COULD BE SUBJECTED TO DURESS DURING
THE AFOREMENTIONED FIVE YEARS IN ORDER TO CONTINUE THE MARRIAGE WHICH MIGHT HAVE
BECOME INTOLERABLE FOR HER�HIM��� 4HIS IS RELATED TO THE ANNULMENT CLAIM WHICH SHOULD
NOT BE LIMITED OVER TIME� THIS ONLY ALLOWS TO CONTINUE A MARRIAGE WHICH MAY HAVE BECOME
INTOLERABLE FOR THE OTHER PARTY�

ƐĺƑĺ �������	�!��,�$����$&!��+Ĺ $�� "$�!+�)�"$�!��,�$���

5NTIL ����� 4URKEY WAS RULED BY THE /TTOMAN %MPIRE AND ITS LEGAL SYSTEM WAS BASED
PRIMARILY ON )SLAMIC LAW AND THE (ANAFI LEGAL SCHOOL��� WHICH WAS THE OFFICIAL DOCTRINE IN
THE EMPIRE SINCE THE MIDDLE OF THE SIXTEENTH CENTURY��� !LTHOUGH THE /TTOMAN %MPIRE
WAS BASED ON THE )SLAMIC LAW� THE SULTANS WERE ACTIVE LAWMAKERS� 4HE SULTANS
CONCENTRATED THEIR ATTENTION ON CRIMINAL� TAX AND LAND LAW� ISSUING NUMEROUS DECREES
�+ANUNNAME	 AIMED AT FILLING THE GAPS �WHILE RESPECTING )SLAMIC LAW	 OF THE LEGAL SYSTEM
OF AN EMPIRE WHICH WAS COMPOSED OF A MULTITUDE OF CULTURALLY� RELIGIOUS AND ETHNICALLY
DIVERSE PEOPLES��� 4HESE RULES WERE PERCEIVED� IN )SLAMIC TERMS� AS PART OF THE
ÃCUSTOMARY LAWÄ OR ÃCOMMON LAWÄ OF THE COMMUNITY �/RFI (UKUK	� 4HE SULTANÁS DECREES
DID NOT CONCERN� HOWEVER� THE ESTABLISHMENT OF RULES IN THE FIELD OF PRIVATE LAW� WHICH
WAS INSTEAD BASED ON THE -ILLET SYSTEM� BASED ON THE RELIGIOUS AFFILIATION OF THE MEMBERS
OF THE DIFFERENT POPULATIONS OF THE EMPIRE RATHER THAN ON A TERRITORIAL BASIS� )N OTHER
WORDS� THE FUNDAMENTAL CLASSIFICATION OF PRIVATE LAW WAS BASED ON RELIGION� ON THE ONE

�� 3UPRA NOTE �� ART� ����
�� (AVUTCU� SUPRA NOTE ��� AT ���������
�� )D�
�� (ANAFI SCHOOL WAS ONE OF THE FOUR MAJOR 3UNNI LEGAL SCHOOLS OF WHICH COMPOSED OF (ANBALI� (ANAFI� -ALIKI AND
3HAFIÁI�� SEE #(2)34/0(%2 -%,#(%24� 4(% &/2-!4)/. /& 4(% 35..) 3#(//,3 /& ,!7� �4(��4( #%.452)%3 #�%� ���
�����	� SEE ALSO *5$)4( %� 45#+%2� 7/-%.� &!-),9� !.$ '%.$%2 ). )3,!-)# ,!7 �� �����	�

�� 3EE 0AUL *� -AGNARELLA� 4HE 2ECEPTION OF 3WISS &AMILY ,AW IN 4URKEY� �� !.4(2/0/,/')#!, 1� ���� ��� �����	� SEE
ALSO (!,Ē, #Ē. � '®, !+9),-!:� 45®2+ (5+5+ 4!2)() ;452+)3( ,%'!, ()34/29= �� �����	�

�� 3EE #ARTER 6AUGHN &INDLEY� 4HE 4ANZIMAT� IN 452+%9 ). 4(% -/$%2. 7/2,$ �� �� �����	�

��



4(% 5.!##%04!",% 30%#42% /& 5.$%2!'%$ &/2#%$ -!22)!'% ). 452+%9

HAND� THERE WAS )SLAMIC LAW THAT WAS APPLIED ONLY TO -USLIMS AND ON THE OTHER� THERE WAS
THE SPECIFIC RELIGIOUS LAW THAT WAS APPLIED TO THE NON-USLIM POPULATION��4HE /TTOMAN
LEGAL SYSTEM THEREFORE PROVIDED THAT )SLAMIC LAW WAS APPLIED IN PRIVATE LAW DISPUTES
AMONG THE -USLIM POPULATION� WHILE NON-USLIMS HAD THEIR OWN RELIGIOUS AND
CUSTOMARY LAW� 4HERE WAS ALSO THE AFOREMENTIONED /RFI (UKUK THAT WAS SET UP BY THE
SULTANS IN ORDER TO SOLVE THE CURRENT PROBLEMS OF THE EMPIRE � (ENCE� THE FUNDAMENTAL
CLASSIFICATION OF PRIVATE LAW WAS GENERALLY BASED ON RELIGION� ON ONE HAND THERE WAS
)SLAMIC LAW WHICH WAS APPLIED ONLY TO -USLIMS AND ON THE OTHER THERE WAS THE SPECIFIC
RELIGIOUS OR CUSTOMARY LAW THAT WAS APPLIED TO THE NON-USLIM POPULATION OF THE
%MPIRE���

!T THE END OF THE SEVENTEENTH CENTURY� THE IDEA OF BEING PART OF THE 7ESTERN
CIVILIZATION GATHERED MOMENTUM IN ORDER TO SAVE THE EMPIRE FROM COLLAPSE��� )NDEED� THE
PERIOD OF 4ANZIMAT �REORGANIZATION	�� FROM ������ TO ������� THE ERA OF MODERNISATION OF
THE EMPIRE��� OPENED THE WAY FOR THE EDUCATION OF WOMEN AND THE QUESTIONING OF A
REPRESSIVE SYSTEM AGAINST THEM���

�� 3EE %SIN /R®C®� 4URKEY� 2ECONCILING 4RADITIONAL 3OCIETY AND 3ECULAR $EMANDS� �� *� &!-� ,� ���� ��� �����	� SEE
ALSO 0INAR )LKKARACAN� #USTOMARY� 4URKEY� IN %.#9#,/0%$)! /& 7/-%. !.$ )3,!-)# #5,452%3� &!-),9� ,!7 !.$

0/,)4)#3 ���� ��� �3UAD *OSEPH � !FSANEH .AJMABADI EDS�� ����	� !LAN 7ATSON� 4HE %VOLUTION OF ,AW� #ONTINUED�
,� � ()34� 2%6� ���� ��� �����	� !RZU /āUZ� 4HE 2OLE OF #OMPARATIVE ,AW IN THE $EVELOPMENT OF 4URKISH #IVIL
,AW� �� 0!#% ).4Á, ,�2%6� ���� ��� �����	� 2/$%2)# (� $!6)3/.� 2%&/2- ). 4(% /44/-!. %-0)2% ���������
AT �� �0RINCETON 5NIVERSITY 0RESS� ����	 �4HE MAIN COMMUNITY OF NON-USLIMS WERE THE /RTHODOX 'REEKS�
'REGORIAN !RMANI AND *EWS	�

�� )D�
�� %2'5. /:"5$5.� 452+ !.!9!3! (5+5+5 ;452+)3( #/.34)454)/.!, ,!7= �� �9EKTIN� ����	� )N FACT THE TREATY
CALLED 3ENEDI )TTIFAK �#HARTER OF !LLIANCE	 SIGNED IN ���� BETWEEN THE GOVERNMENT AND THE REPRESENTATIVE OF
THE LOCAL GOVERNING AUTHORITIES �!YANS	 WHICH WAS CONSIDERED THE FIRST CONSTITUTIONAL PHASE OF THE /TTOMAN
%MPIRE AND FOR THE FIRST TIME IN THE HISTORY OF THE %MPIRE THE POWER OF THE 3ULTAN WAS LIMITED� !CCORDING
TO THIS TREATY ONLY OFFICIALS OF EMPIRE COULD INTERFERE IN THE AFFAIRS OF GOVERNMENT AND THE GRAND VIZIER
CONTRIBUTED TO THE ADMINISTRATION AND AS A RESULT HE WAS RESPONSIBLE FOR HIS ACTIONS� (OWEVER� THIS TREATY
HAD AN INTERESTING FEATURE� BECAUSE IT WAS NOT RECOGNIZED A MECHANISM TO ENSURE ITS EXECUTION� 3EE GENERALLY
+%-!, '�:,%2� 4�2+ !.!9!3! (5+5+5.! 'Ē2ĒĽ ;).42/$5#4)/. 4/ 452+)3( #/.34)454)/.!, ,!7=
�� �����	�

�� 4HE WORD OF 4ANZIMAT DERIVES FROM AN !RABIC WORD ÃORDERÄ AND MEANS ALSO ÃREFORMÄ� SEE $!6)3/.� SUPRA NOTE
��� AT ��� SEE ALSO &INDLEY� SUPRA NOTE ���

�� 3ULTAN RECOGNIZED THE FUNDAMENTAL PRINCIPLES SUCH AS SECURITY OF LIFE� HONOR AND PROPERTY FOR THE FIRST TIME
IN THE EDICT OF 4ANZIMAT� 3EE "%2.!2$ ,%7)3� 4(% %-%2'%.#% /& -/$%2. 452+%9 ��� �����	� SEE ALSO '5,.)(!,
"/:+524� "!4) (5+5+5.5. 4®2+)9%Á$% "%.)-3%.-%3) ;4(% !$/04)/. /& 7%34%2. ,!7 ). 452+%9= �� �����	�
$!6)3/.� SUPRA NOTE ��� AT ��� ),"%2 /24!9,)� Ē-0!2!4/2,5Ā5. %. 5:5. 9®:9),) ;4(% ,/.'%34 #%.4529 /& 4(%
%-0)2%= �� �����	�

�� 3EE %2'5. /:"5$5.� 4(% #/.34)454)/.!, 3934%- /& 452+%9� ���� 4/ 02%3%.4 � �3PRINGER� ����	� �%VEN THOUGH
THE 4ANZIMAT REFORMS HAD NO EFFECT ON THE POWERS OF SULTANS� IT LEADED THE WAY IN THE FIRST #ONSTITUTION OF
/TTOMAN %MPIRE IN ����� 4HE PERIOD OF 4ANZIMAT ENDED WITH THE ENACTMENT OF THE #ONSTITUTION	�

�� 3EE ,INDA 4� $ARLING� )SLAMIC %MPIRES� 4HE /TTOMAN %MPIRE AND THE #IRCLE OF *USTICE� IN #/.34)454)/.!, 0/,)4)#3 ).
4(% -)$$,% %!34� 7)4( 30%#)!, 2%&%2%.#% 4/ 452+%9� )2!1� )2!. !.$ !&'(!.)34!. �� �3AID !MIR !RJOMAND
ED�� ����	� &INDLEY� SUPRA NOTE ��� AT ���

�� 3EE :UHAL 9EľILYURT '®ND®Z� 4HE 7OMENÁS -OVEMENT IN 4URKEY� &ROM 4ANZIMAT 4OWARDS %UROPEAN 5NION
-EMBERSHIP� � 0%2#%04)/.3 ���� ��� �����	� SEE ALSO $ARLING� SUPRA NOTE ��� &INDLEY� SUPRA NOTE ��� AT ���

��
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)T IS WORTH MENTIONING THAT THE PRINCIPLES OF 4ANZIMAT HAD BEEN INTERPRETED IN SUCH A WAY
THAT THE RULES WERE APPLICABLE TO THE ENTIRE POPULATION OF THE /TTOMAN %MPIRE� BOTH
-USLIM AND NON-USLIM��� )N ADDITION� THE )SLAHAT &ERMAN° �REFORM EDICT	� ENACTED IN
����� FINALLY SETTLED THAT THE LAWS WERE EQUAL FOR ALL WITHOUT ANY DISTINCTION OF RELIGIOUS
AFFILIATION��� )N THIS CONTEXT� A NEED AROSE TO ENACT A SERIES OF REFORMS�� WITH A SPECIAL
EMPHASIS ON CONTRACT LAW AND COMMERCIAL LAW� TO FILLIN THE LEGISLATIVE GAPS IN A
PROGRESSIVELY DYNAMIC WORLD INFLUENCED BY THE INCREASING TRADE RELATIONS WITH %UROPEAN
COUNTRIES��� 5NDER THIS WAVE OF REFORM� THE /TTOMAN #RIMINAL #ODE �1ANUN ALJAZAÁ
AL(UMAYUNI	� A TRANSLATION OF THE ���� &RENCH #ODE 0�NAL ;#� 0�.�= ;0ENAL #ODE=� CAME
INTO FORCE IN ������� .EVERTHELESS� THE TRANSLATION IS A MODIFIED VERSION SINCE SOME
)SLAMIC NORMS AND CUSTOMS WERE ADDED TO THE #ODE� )N ADDITION� IN LATER YEARS� MORE
PROVISIONS WERE MODELLED ON )SLAMIC STANDARDS���!S A PART OF THIS PHASE OF THE REFORMS� A
CODIFICATION ENTITLED Ã-ECELLEÄ�� WHICH REGULATED COMMERCIAL LAW� LAW OF CIVIL PROCEDURE�
PROPERTY LAW AND CONTRACT LAW WAS COMPLETED��� .EVERTHELESS� -ECELLE IS NOT CONSIDERED
AS A CIVIL CODE TYPICAL OF WESTERN CODIFICATIONS OF THE NINETEENTH CENTURY� SINCE THE
MATTERS REGARDING LAW RELATED TO INDIVIDUALS� FAMILY LAW AND INHERITANCE LAW WERE NOT
REGULATED BY IT��� 4HE TEXT IN QUESTION WAS ALSO CRITICIZED FOR NOT REFLECTING THE SPIRIT OF
ITS TIME AND FOR HAVING A STRONG )SLAMIC IMPRINT���

�� 3EE "/:+524� SUPRA NOTE ��� AT ��� SEE ALSO /:"5$5.� SUPRA NOTE ��� AT ���
�� 3EE $!6)3/.� SUPRA NOTE ��� AT ��� SEE ALSO "/:+524� SUPRA NOTE ��� AT ��� /:"5$5.� SUPRA NOTE ��� AT ��� &INDLEY�

SUPRA NOTE ��� AT ��� $ARLIN'� SUPRA NOTE ��� %2)+ *� :®2#(%2� 452+%9� ! -/$%2. ()34/29 �� ��RD ED� ����	�
�� 3EE (IFZI 6ELDET 6ELIDEDEOGLU� ,ES &ACTEURS $E #ODIFICATION $ANS ,Á%MPIRE /TTOMAN %T ,ES #AUSES $E ,A 2�CEPTION

$U #ODE #IVIL 3UISSE 0AR ,A 4URQUIE 2�PUBLICAINE� !..!,%3 $% ,! &!#5,4� $% $2/)4 $Á).34!."5,� 3EPT� ����� AT
��� ���� �AS A STARTING POINT SUCH GAPS WERE FILLED PARTLY WITH THE ENACTMENT OF THE #OMMERCIAL #ODE IN
���� WHICH CONSISTED OF THE FIRST TWO CHAPTERS OF THE &RENCH #ODE AND SUPPLEMENTED WITH APPENDICES� )N
����� MOREOVER� TAKING AS A MODEL OF THE &RENCH #ODE DE PROC�DURE CIVIL ;#�0�#�=;#IVIL PROCEDURE CODE= OF
����� THE #ODE OF #IVIL 0ROCEDURE WHICH REPLACED THE DECREE OF THE PROCEDURE OF COMMERCIAL COURTS IN ����
WAS ENACTED	� SEE ALSO "/:+524� SUPRA NOTE ��� AT ���� ,%7)3� SUPRA NOTE ��� AT ���� 0AUL *� -AGNARELLA� %AST
-EETS 7EST� 4HE 2ECEPTION OF 7EST %UROPEAN ,AW IN THE /TTOMAN %MPIRE AND THE -ODERN 4URKISH 2EPUBLIC� � *� ).4Á,
,� � 02!#� ���� ��� �����	 �ARGUING IN ORDER TO APPLY THE NEW %UROPEAN ORIGINATED CODES� MIXED TRIBUNALS
COMPOSED OF -USLIM AND NON-USLIM JUDGES WERE CONSTITUTED	�

�� &OR A DEEP ANALYSIS ON RELATIONS WITH %UROPEAN COUNTRIES WE REFER TO� /24!9,)� SUPRA NOTE ��� AT ���� 7ITH
THE INTRODUCTION OF THESE REFORMS� THE EFFICIENCY OF BOTH IN THE COMMERCIAL FIELD AND ADMINISTRATIVE ONE
INCREASED� THEIR GOAL WAS TO CHANGE THE SOCIAL AND CULTURAL CUSTOMS OF THE PEOPLE� SEE +URT ,IPSTEIN� 4HE
2ECEPTION OF 7ESTERN ,AW IN 4URKEY� THE 0URPOSE AND THE 2ESULTS OF THE -EETING OF )NTERNATIONAL !SSOCIATION OF ,EGAL
3CIENCE (ELD IN )STANBUL IN 3EPTEMBER� !..!,%3 $% ,! &!#5,4� $% $2/)4 $Á).34!."5,� � AT ���� ��� �����	�

�� 3EE 6ELIDEDEOGLU� SUPRA NOTE ��� AT ��� SEE ALSO ,%7)3� SUPRA NOTE ��� AT ���� "/:+524� SUPRA NOTE ��� AT ����
/24!9,) � SUPRA NOTE ��� AT ����

�� 3EE 35,()ʤ $¨.-%:%2 � 3!()ʤ2 %2-!.� .!:!2¡ 6% 4!4")+¡ #%:! (5+5+5 ;4(%/2%4)#!, !.$ 02!#4)#!, #2)-).!,

,!7= ��� �����	�
�� 4HE FULL NAME OF THE CODIFICATION IS Ã-ECELLEI !HK�M° !DLIYEÄ�
�� 4HE CODIFICATION WAS APPROVED BETWEEN ���� AND ���� AND CONSISTED OF �� BOOKS� 3EE ,%7)3� SUPRA NOTE ��� AT
���� 6ELIDEDEOGLU� SUPRA NOTE ��� AT ��� "/:+524� SUPRA NOTE ��� AT ����

�� )N FACT THERE WAS NO NEED FOR SUCH AREAS OF LAW TO REGULATE BECAUSE THEY WERE GOVERNED BY )SLAMIC LAW FOR
-USLIMS AND THEIR OWN RELIGIOUS LAW FOR NON-USLIMS� SEE "/:+524� SUPRA NOTE ��� AT �������

�� 3EE ,%7)3� SUPRA NOTE ��� AT ���� 3EVAL 9°LD°R°M� !FTERMATH OF A 2EVOLUTION� ! #ASE 3TUDY OF 4URKISH &AMILY ,AW� ��
0!#% ).4Á, ,� 2%6� ���� ��� �����	�

��



4(% 5.!##%04!",% 30%#42% /& 5.$%2!'%$ &/2#%$ -!22)!'% ). 452+%9

4HE PERIOD FROM THE FOUNDATION OF THE REPUBLIC IN ���� TO THE ADOPTION OF THE 7ESTERN
CIVIL CODES IN ����� WAS REVOLUTIONARY BOTH LEGALLY AND POLITICALLY FOR THE 2EPUBLIC OF
4URKEY��� )NDEED� THIS PERIOD IS OF PARTICULAR IMPORTANCE GIVEN THE FACT THATTHE CALIPHATE�
THE OFFICE OF SHAYKH ALISLAM�� AND THE SHARIA COURTS WERE ABOLISHED IN ������� )N THE SAME
YEAR SECULAR COURTS WERE INTRODUCED��� 4HUS� THE OLD SYSTEM WAS COMPLETELY ABANDONED
AND THE NEW LEGAL SYSTEM WAS ESTABLISHED BY THE RECEPTION OF THE WESTERN %UROPEAN
CODES��� )N ����� THE INCUMBENT GOVERNMENT DECIDED TO FULLY ADOPT�� THE 3WISS
3#(7%):%2)3#(%3 :)6),'%3%4:"5#( ;:'"= ;#IVIL #ODE= $EC� ��� ������� WHICH REVOLUTIONISED
THE LIVES OF 4URKISH WOMEN� )NDEED� BY THE VIRTUE OF THIS CODE� POLYGAMY WAS ABOLISHED�
MARRIAGE UNDER THE AGE OF FIFTEEN FOR WOMEN AND SEVENTEEN FOR MEN WAS FORBIDDEN� AND
LEGAL EQUALITY OF WOMEN WITH MEN AS RECOGNISED��� .EVERTHELESS� THIS CODE HAS BEEN
CRITICISED FOR NEGLECTING TRUE GENDER EQUALITY IN RELATION TO FAMILY LAW��� 4HE ENACTMENT
OF THE NEW 4URKISH #IVIL #ODE IN ����� WHICH ESTABLISHED A NEW GENDER REGIME BASED ON
EQUALITY OF MEN AND WOMEN IN RELATION TO MARRIAGE AND DIVORCE� IS CONSIDERED AS AN
IMPORTANT DEVELOPMENT FOR WOMENÁS RIGHTS IN 4URKEY��� &OLLOWING THE BIRTH OF THE

�� )T IS ALSO CLAIMED TO BE A VERY GOOD EXAMPLE OF REVOLUTIONARY AND RADICALLY REFORMIST SOCIAL ENGINEERING
THROUGH LAWS� SEE /R®C®� SUPRA NOTE ��� AT ����

�� 'IVING CONSULTANCY INMATTER OF LEGALITY OF THEMATTERS� SHAYKH ALISLAM� CHIEF MUFTI WAS AT THE SECOND HIGHEST
RANK OF GOVERNANCE AFTER THE CALIPH HIMSELF� SEE 7AEL "� (ALLAQ� *URISTIC !UTHORITY VS� 3TATE 0OWER� 4HE ,EGAL
#RISES OF -ODERN )SLAM� �� *�,� 2%,)')/. ���� ��� �������	�

�� 3EE 9ILDIRIM� SUPRA NOTE ��� AT ���� *%!.0!5, '!2.)ʤ%2� /3-!.,) Ē-0!2!4/2,5Ā5Á.5. 3/.5� ))� !"$®,(!-)ʤ4Á4%.
-534!&! +%-!, Á% ;$)33/,54)/. /& 4(% /44/-!. %-0)2%= ��� �����	� (OWEVER )SLAM WAS OFFICIALLY THE
RELIGION OF THE 4URKISH STATE UNTIL ���� AND THE PRINCIPLE OF SECULARISM WAS RECOGNIZED AND INSERTED IN THE
#ONSTITUTION IN ���� FOR THE FIRST TIME� 3EE '�:,%2� SUPRA NOTE ��� AT ��� )N ORDER TO CONSTITUTE A STATE CONTROL
MECHANISM� THE AUTHORITY OF THE 2ELIGIOUS !FFAIRS $IRECTORATE WAS ESTABLISHED WHICH LICENSES PREACHERS�
SUPERVISES THE CONTENT OF THEIR SERMONS� APPOINTS ALL THE MUFTIS IN THE PROVINCES AND IF ASKED� GIVES AN
OCCASIONAL OPINION ON RELIGIOUS LAW� SEE 4OLGA +¨KER� 4HE %STABLISHMENT OF +EMALIST 3ECULARISM IN 4URKEY� �
-)$$,% %�,� '/6%2.!.#% ��� �� �����	�

�� 4HE #ONSTITUTION OF ���� GRANTED TO THE INDEPENDENT COURTS THE EXERCISE OF JUDICIAL AUTHORITY IN THE NAME OF
NATION� SEE +¨KE2� SUPRA NOTE ��� AT ���

�� 3EE GENERALLY '®LNIHAL "OZKURT� 4HE 2ECEPTION OF 7ESTERN %UROPEAN ,AW IN 4URKEY �&ROM THE 4ANZIMAT TO THE 4URKISH
2EPUBLIC� ��������	� �� $%2 )3,!- ��� �����	�

�� !FTER THE FOUNDATION OF THE REPUBLIC� THE THEOCRATIC FEATURE OF -ECELLE WAS NOT ADEQUATE WITH THE NEW
REVOLUTIONARY MENTALITY� 4HE COMMITTEES WERE FORMED IN ORDER TO PREPARE A NEW #IVIL #ODE� BUT THEY FAILED
TO FREE FROM THE MINDSET OF )SLAMIC LAW� 6ELIDEDEOGLU� SUPRA NOTE ��� AT ���

�� "ESIDES THE #IVIL #ODE� A RANGE OF 7ESTERN CODES WAS ADOPTED IN THIS PERIOD� )N ���� BOTH THE #ODE
OF /BLIGATIONS OF ���� AND THE #ODE OF #IVIL 0ROCEDURE AND THE "ANKRUPTCY AND %NFORCEMENT #ODE WERE
ADOPTED FROM 3WITZERLAND YET� THE #OMMERCIAL #ODE AND THE #ODE OF #RIMINAL 0ROCEDURE WERE ADOPTED FROM
'ERMANY�

�� 4HE #IVIL #ODE OF ���� ALSO OUTLAWED THE PRACTICE ACCORDING TO WHICH HUSBANDS COULD END THEIR MARRIAGES BY
REPUDIATION� 3EE :%(2! &� +!"!3!+!, !2!4� 7OMEN� IN 4(% 2/54,%$'% (!.$"//+ /& -/$%2. 452+%9 ���� ���
�-ETIN (EPER � 3ABRI 3AYAN EDS�� ����	� 4HE #ODE GRANTED WOMEN THE RIGHT TO CHOOSE THEIR SPOUSES� INITIATE
DIVORCE� AND MAINTAIN CERTAIN MATERNAL RIGHTS AFTER DIVORCE� /R®C®� SUPRA NOTE ��� AT ���� )LKKARACAN� SUPRA
NOTE ��� AT ����

�� !CCORDING TO THE 4URKISH #IVIL #ODE OF ����� THE HUSBAND WAS DESIGNATED AS THE HEAD OF THE HOUSEHOLD AND
THE REPRESENTATIVE OF THE FAMILY� THEREFORE� THE HUSBAND WAS SOLELY IN CHARGE OF THE ADMINISTRATION OF THE
MATRIMONIAL PROPERTY� SEE� 9ILDIRIM� SUPRANOTE ��� AT ���� SEE ALSO#ENGIZ +O�HISARL°OāLU�!ILE(UKUKUNDA %ľLERIN
%ľITLIāI ;%QUALITY OF 3POUSES IN &AMILY ,AW=� �� !.+!2! �.)6%23)4%3) (5+5+ &!+®,4%3) $%2')3) ���� ��� �����	�

��
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2EPUBLIC� THE FIRST 4URKISH #RIMINAL #ODE OF ����� A TRANSLATION OF THE ���� )TALIAN #/$)#%
0%.!,% ;#�0�= ;#2)-).!, #/$%= *UN� ��� ����� WAS ADOPTED AND WAS IN FORCE UNTIL �������

$ESPITE THE PROTECTIVE NATURE OF THE #ODE IN TERMS OF BASIC RIGHTS� CERTAIN PROVISIONS
WERE AGAINST GENDER EQUALITY��� 4HE NEW 4URKISH #RIMINAL #ODE OF ���� WAS PRAISED BY
SCHOLARS AND LAWYERS FOR ITS INNOVATIVE PERSPECTIVE IN TERMS OF WOMENÁS RIGHTS��� !RTICLE
� OF THE #ODE SUCCINCTLY EMPHASIZED THAT� IN THE IMPLEMENTATION OF THE #RIMINAL #ODE�
NO ONE SHALL RECEIVE ANY PRIVILEGES AND THERE SHALL BE NO DISCRIMINATION AGAINST ANY
INDIVIDUAL ON THE BASIS OF THEIR RACE� LANGUAGE� RELIGION� SECT� NATIONALITY� COLOUR� GENDER�
POLITICAL �OR OTHER	 IDEAS AND THOUGHT� PHILOSOPHICAL BELIEFS� ETHNIC AND SOCIAL
BACKGROUND� BIRTH� ECONOMIC AND OTHER SOCIAL POSITIONS� �� )N FACT� THE MALE DOMINANT
CHARACTER OF THE FORMER 4URKISH #RIMINAL #ODE WAS ABROGATED� HOWEVER� THE
DISCRIMINATORY PRACTICE OF COURTS STANDS AS AN UNDENIABLE FACT� )T WAS RIGHTLY ARGUED THAT
JUDGES AND STATE OFFICIALS ACT UNDER THE EFFECT OF WHAT IS CUSTOMARY WITHIN THE 4URKISH
SOCIETY���

Ɛĺƒĺ $&!��+Ľ"������$���"���!��	!�� ��$�!��$����� ��)��"�	
�� �������$��� � �!��	 ��!!����" � ����	!��

5NDER INTERNATIONAL LAW� A NUMBER OF INSTRUMENTS HAVE BEEN INTRODUCED IN ORDER TO
CRIMINALIZE FORCED MARRIAGE� /NE OF THE CORE INTERNATIONAL INSTRUMENTS� WHICH
DEMONSTRATES THE %UROPEAN APPROACH AGAINST FORCED MARRIAGE� IS THE #OUNCIL OF %UROPE
#ONVENTION ON 0REVENTING AND #OMBATING 6IOLENCE AGAINST 7OMEN AND $OMESTIC

�� )LKKARACAN� SUPRA NOTE ��� AT ���� '®, !,$)+!�4) -!23(!,,� 3(!0).' '%.$%2 0/,)#9 ). 452+%9� '2!332//43
7/-%. !#4)6)343� 4(% %52/0%!. 5.)/.� !.$ 4(% 452+)3( 34!4% �� �����	�

�� 4HE REASON BEHIND THE ADOPTION OF SUCH A CODE IS THAT :ANARDELLI #ODEWAS CONSIDERED THEMOST LIBERAL EXAMPLE
OF ITS TIME� SEE GENERALLY :%+) (!&):/Ā5,,!2) � -5(!22%- �:%.� 452+ #%:! (5+5+5 '%.%, (5+5ʥ-,%2 ;452+)3(
#2)-).!, ,!7 '%.%2!, 0!24= �����	�

�� 3EE '®LRIZ 5YGUR � 4®RKAN 9AL�°N 3ANCAR� ,AW� 7OMENÁS 3UBORDINATION AND #HANGING &ACE OF THE 4URKISH ,EGAL
3YSTEM IN THE %XAMPLE OF !RTICLE ��� OF THE 4URKISH #RIMINAL #ODE� %� %52� #/--5.)49 ,� *�� AT ��� �� �����	 �FOR
INSTANCE� DEFLORATION BY PROMISE OF MARRIAGE WAS REGULATED UNDER A SPECIAL CRIMINAL PROVISION BASED ON
CUSTOMS THAT ATTACHED IMPORTANCE TO THE WOMENÁS VIRGINITY	�

�� 3EE 4®RKAN 9AL�IN 3ANCAR� 4®RK #EZA (UKUKUNDA +ADIN ;7/-!. ). 452+)3( #2)-).!, ,!7= ��� �����	�
�� 3UPRA NOTE ��� ART� ��
�� 5YGUR � 3ANCAR� SUPRA NOTE ��� AT ��� 3IMILARLY� THE %UROPEAN #OURT OF (UMAN 2IGHTS OBSERVED THAT Ã THE
ALLEGED DISCRIMINATION AT ISSUE WAS NOT BASED ON THE LEGISLATION PER SE BUT RATHER RESULTED FROM THE GENERAL ATTITUDE OF THE
LOCAL AUTHORITIES� SUCH AS THE MANNER IN WHICH THE WOMEN WERE TREATED AT POLICE STATIONS WHEN THEY REPORTED DOMESTIC
VIOLENCE AND JUDICIAL PASSIVITY IN PROVIDING EFFECTIVE PROTECTION TO VICTIMSÃ� /PUZ V� 4URKEY� !PP� .O� ���������
�����	 %UR� #T� (�2� ���� q ��� �����	� &OR EXAMPLE� IN SOME CASES� THE 4URKISH #OURT OF #ASSATION DECIDED
ON THE REDUCTION OF THE SENTENCE OF THE ACCUSED FOR COMMITTING MURDER AGAINST HIS PARTNER BY REASON OF
UNJUST PROVOCATION� 4HE #OURT HELD THAT THERE WAS AN UNJUST PROVOCATION AGAINST THE HUSBAND BY THE WIFE
WHO DECLINED DRINKING THE FRUIT JUICE OFFERED BY HIM� 3EE 9ARGITAY ;9!2'= ;452+)3( #/524 /& #!33!4)/.=
-ARCH ��� ����� ����������

��
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6IOLENCE �)STANBUL #ONVENTION	�� RATIFIED BY 4URKEY ON -ARCH ��� ������� !RTICLE �� OF THE
#ONVENTION PLACES 3TATE PARTIES UNDER AN OBLIGATION TO TAKE NECESSARY LEGISLATIVE
MEASURES TO CRIMINALIZE FORCED MARRIAGE���

)N ADDITION� 4URKEY HAS RATIFIED VARIOUS OTHER INTERNATIONAL HUMAN RIGHTS
INSTRUMENTS� SOME OF WHICH PERTAINING TO WOMENÁS HUMAN RIGHTS� /N � $ECEMBER� �����
4URKEY BECAME A STATE PARTY TO THE #%$!7�� BY MEANS OF PERTINACIOUS DEMAND OF THE
FEMINIST MOVEMENT IN 4URKEY��� !RTICLE �� OF THE #%$!7 PLACES STATE PARTIES UNDER AN
OBLIGATION TO TAKE APPROPRIATE MEASURES TO ENSURE THAT WOMEN HAVE THE RIGHT TO FREELY
CHOOSE A SPOUSE AND TO ENTER INTO A MARRIAGE ONLY WITH THEIR FREE AND FULL CONSENT� )N THE
SAME VEIN� THE %#(2� RATIFIED BY 4URKEY IN ������� ENSURES SOME OF THE BASIC RIGHTS THAT
MAY BE VIOLATED IN A FORCED MARRIAGE� )T ALSO PUTS THE RESPONSIBILITY FIRMLY ON THE PUBLIC
OFFICIALS IN TERMS OF PREVENTING SUCH VIOLATIONS� 3TATE PARTIES ARE UNDER A SPECIFIC
OBLIGATION TO SECURE THE BASIC RIGHTS WHICH ARE VIOLATED BY A FORCED MARRIAGE� !RTICLE � OF
THE %#(2 GUARANTEES PROHIBITION OF TORTURE� AND !RTICLE � WHICH CONCERNS THE RIGHT TO
RESPECT FOR PRIVATE AND FAMILY LIFE COULD BE APPLICABLE IN SUCH CASES���

4URKEY HAS ALSO RATIFIED THE 5.#2# IN ����� 5NLIKE THE 5.#2#� WHICH DOES NOT
CONTAIN ANY SPECIFIC ARTICLE REGARDING THE MARRIAGE OF CHILD� THE #%$!7� IN !RTICLE ����	
STATES THAT Ã;T=HE BETROTHAL AND THE MARRIAGE OF A CHILD SHALL HAVE NO LEGAL EFFECTÄ AND
REQUIRES THE MEMBER STATES Ã;T=O SPECIFY A MINIMUM AGE FOR MARRIAGE AND TO MAKE THE
REGISTRATION OF MARRIAGES IN AN OFFICIAL REGISTRY COMPULSORYÄ��� .ONETHELESS� THE 5.#2#
SIGNIFICANTLY REQUIRES MEMBER STATES TO ABOLISH Ã;T=RADITIONAL PRACTICES PREJUDICIAL TO THE
�� #OUNCIL OF %UROPE� #ONVENTION ON 0REVENTING AND #OMBATING 6IOLENCE AGAINST 7OMEN AND $OMESTIC
6IOLENCE� !UG� �� ����� #�%�4�3� ����

�� !PPROVED BY THE 0ARLIAMENT ON .OV� ��� ����� PUBLISHED IN THE /FFICIAL 'AZETTE ON -ARCH �� �����
�� #OUNCIL OF %UROPE� SUPRA NOTE ��� 5NFORTUNATELY� 4URKEY IS NOT A STATE PARTY TO THE #ONVENTION ON #ONSENT TO
-ARRIAGE� -INIMUM !GE FOR -ARRIAGE AND 2EGISTRATION OF -ARRIAGES� 4HE #ONVENTION IS A VITAL TOOL IN TERMS
OF FIGHTING AGAINST CHILD AND FORCED MARRIAGES� !CCORDING TO THE #ONVENTION� .O MARRIAGE SHALL BE LEGALLY
ENTERED INTO WITHOUT THE FULL AND FREE CONSENT OF BOTH PARTIES� AND ALL STATE PARTIES MUST SET A MINIMUM AGE
FOR MARRIAGE�

�� 5NITED .ATIONS #ONVENTION ON THE %LIMINATION OF !LL &ORMS OF $ISCRIMINATION AGAINST 7OMEN� $EC� ���
����� ���� 5�.�4�3� ��� #%$!7 HAS BEEN DESCRIBED AS A POWERFUL INTERNATIONAL HUMAN RIGHTS INSTRUMENT
THAT REFLECTS A GLOBAL DETERMINATION ON THE PART OF THE INTERNATIONAL COMMUNITY TO ACHIEVE GENDER EQUALITY
THROUGH ADVANCING WOMENÁS RIGHTS� &OR AN OVERALL VIEW OF #%$!7 SEE GENERALLY !.$2%7 "92.%3 %4 !,��
7/-%.Á3 (5-!. 2)'(43� #%$!7 ). ).4%2.!4)/.!,� 2%')/.!, !.$ .!4)/.!, ,!7 �!NNE (ELLUM � (ENRIETTE
3INDING !ASEN EDS�� ����	� SEE ALSO 5�.� #OMMITTEE ON THE %LIMINATION OF $ISCRIMINATION !GAINST 7OMEN�
'ENERAL 2ECOMMENDATION ON !RTICLE �� OF THE #ONVENTION ON THE %LIMINATION OF !LL &ORMS OF $ISCRIMINATION
AGAINST 7OMEN �%CONOMIC #ONSEQUENCES OF -ARRIAGE� &AMILY 2ELATIONS AND THEIR $ISSOLUTION	� 5�.� $OC�
#%$!7�#�'#��� �/CT� ��� ����	�

�� 3EE '®ND® :� SUPRA NOTE �� AT ����
�� !S A FOUNDING MEMBER OF THE #OUNCIL OF %UROPE� 4URKEY RATIFIED THE %#(2 WITH ,AW .O� ����� PUBLISHED IN
THE /FFICIAL 'AZETTE .O� ���� ON -ARCH ��� �����

�� 3EE 3HAZIA #HOUDHRY� &ORCED -ARRIAGE� THE %UROPEAN #ONVENTION ON (UMAN 2IGHTS AND THE (UMAN 2IGHTS !CT �����
IN &/2#%$ -!22)!'%� &/2#%$ -!22)!'%� ).42/$5#).' ! 3/#)!, *534)#% !.$ (5-!. 2)'(43 0%230%#4)6%3 ��� ��
�!ISHA +� 'ILL � 3UNDARI !NITHA EDS�� ����	�

�� 3UPRA NOTE ��� ART� ����	�

��
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HEALTH OF CHILDRENÄ AS WELL AS TO PROTECT CHILDREN FROM ÃALL FORMS OF SEXUAL EXPLOITATION
AND SEXUAL ABUSEÄ� &URTHERMORE� THE 5.#2# #OMMITTEE HAS PERSISTENTLY SCRUTINISED
CHILD MARRIAGE IN ITS #ONCLUDING /BSERVATIONS TO MEMBER STATES WHICH HAVE RATIFIED THE
5.#2#��� 4HE #%$!7 AND THE 5.#2# #OMMITTEES HAVE RECOMMENDED STATE PARTIES TO
Ã;R=AISE THE MINIMUM AGE OF MARRIAGE FOR BOTH WOMEN AND MENÄ AND Ã;N=OT TO ALLOW
EXCEPTIONS TO MINIMUM AGE OF MARRIAGE EVEN WITH CONSENTÄ� )N THIS REGARD THE MARRIAGE
OF MINORS CANNOT BE JUSTIFIED WITH THEIR CONSENT� !NOTHER RECOMMENDATION OF THE
#OMMITTEES IS TO Ã;P=ROVIDE FOR SANCTIONS AGAINST PERPETRATORS OF EARLY MARRIAGE AND
ENSURE THE INVESTIGATION OF CASES AS WELL AS THE PROSECUTION AND PUNISHMENT OF
PERPETRATORSÄ�

Ƒĺ $&!��+Ľ" ���������" � ��!!���� ��)ķ !������&"ķ "����Ŋ
�&�$&!�� ��	 ����� �!��$���" �� ��!!����" � ����	!��

!S STATED ABOVE� PRIOR TO THE REPUBLIC� 4URKEY WAS RULED ACCORDING TO /TTOMAN LAW� WHICH
WAS BASED ON )SLAMIC LAW UNTIL THE LEGAL REVOLUTIONS OF THE 4URKISH 2EPUBLIC� 9ET� FAMILY
LAW WAS THE CORE OF THE )SLAMIC LAW� WHICH GOVERNED THE LIVES OF THE -USLIM POPULATION
OF THE EMPIRE OVER CENTURIES��� )T IS REMARKABLE THAT )SLAMIC FAMILY LAW WAS REPLACED BY
FAMILY LAW BASED ON THE 3WISS 3#(7%):%2)3#(%3 :)6),'%3%4:"5#( ;:'"= ;#IVIL #ODE= $EC� ���
����� IN A COUNTRY WHICH HAD ALMOST ��� OF THE -USLIM POPULATION IN THAT TIME��� !LSO
TODAY� THE MAJORITY OF THE SOCIETY IN MODERN 4URKEY DEFINES ITSELF AS -USLIM��� 4HEREFORE�
BEING PART OF THE HISTORY OF THE COUNTRY� )SLAMIC LAW HAS ALSO INEVITABLY A LARGE APPLICATION
IN PEOPLEÁS DAILY LIFE AT PRESENT� AND THE ACT OF MARRIAGE IS ONE OF ITS MANIFESTATIONS�

!CCORDING TO )SLAMIC LAW� MARRIAGE IS A LEGALLY BINDING CONTRACT THAT CAN ONLY BE
CONCLUDED BETWEEN A MAN AND A WOMAN�� WHO HAD THE CAPACITY OF JUDGEMENT AND HAD
REACHED PUBERTY��� $IFFERENT SCHOOLS OF )SLAM ESTABLISHED MINIMUM AGES OF MARRIAGE
BASED ON GENDER� !CCORDING TO (ANAFI SCHOOL �OFFICIAL LEGAL DOCTRINE OF /TTOMAN %MPIRE	

�� 3EE GENERALLY 5. #%$!7 AND #2# 2ECOMMENDATIONS ON -INIMUM !GE OF -ARRIAGE ,AWS !ROUND THE 7ORLD�
%15!,)49 ./7 �����	� HTTPS���WWW�SCRIBD�COM�DOCUMENT�����������5.#OMMITTEE2ECOMMENDATIONS
ON-INIMUM!GEOF-ARRIAGE,AWS �LAST VISITED /CT� ��� ����	�

�� 3EE-AGNARELLA� SUPRA NOTE ��� AT ����
�� )D�
�� !CCORDING TO A STUDY IN ����� ��� OF PEOPLE CALLS THEMSELVES -USLIMS� AND ��� OF POPULATION BELIEVES THE
EXISTENCE OF !LLAHS SEE -!+ $!.)3-!.,)+� -%(-%4 !,) +5,!4� 452+)9%Á$% 4/0,5-5. $).% 6% $).) $%'%2,%2%

"!+)3) ;452+)3( 05",)# /0).)/. 4/7!2$ 2%,)')/. !.$ 2%,)')/53 6!,5%3= � �����	�
�� 3EE 45#+%2� SUPRA NOTE ��� AT ��� SEE ALSO-AGNARELLA� TEXTIT SUPRA NOTE ��� AT ����
�� 3EE #). � !+),-!:� SUPRA NOTE ��� AT ���� SEE ALSO-� !+)& !9$).� /3-!.,) !),% (5+5+5 ;/44/-!. &!-),9 ,!7=
�� �����	�

��
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THE MINIMUM AGE OF MARRIAGE WAS NINE FOR GIRLS AND WAS TWELVE FOR BOYS��� 5NDER THESE
AGE GROUPS NOBODY WAS ASSUMED TO HAVE REACHED PUBERTY� THEREFORE� COULD NOT MARRY���

4HE NECESSITY OF CONSENT OF WOMEN WHO FULFILLED THE REQUIREMENTS FOR MARRIAGE
WAS ALSO DISCUSSED AMONG (ANAFI SCHOLARS� !CCORDING TO SOME SCHOLARS OF THE (ANAFI SECT�
WOMEN WHO REACHED PUBERTY AND HAD THE CAPACITY OF JUDGEMENT COULD GIVE THEIR CONSENT
FOR THEIR OWN MARRIAGE WITHOUT ANY NEED FOR THE CONSENT OF THEIR LEGAL GUARDIANS����

.EVERTHELESS� ACCORDING TO THE OTHERS� THE WOMEN WHO HAD THE CAPACITY OF JUDGEMENT
AND HAD REACHED PUBERTY COULD NOT GET MARRIED WITHOUT THE CONSENT OF THEIR LEGAL
GUARDIANS���� 4HE FIRST INTERPRETATION WAS APPLIED PREDOMINANTLY BETWEEN ��� AND ����
IN THE /TTOMAN TERRITORIES���� )N ����� THE /TTOMAN 3ULTAN �AS ,ORD OF THE #ALIPHATE	
ADOPTED THE SECOND READING WHICH WAS APPLIED IN THE /TTOMAN TERRITORIES UNTIL THE END OF
THE %MPIRE���� (OWEVER� THE APPLICATION DIFFERED DEPENDING ON WHETHER THE WOMEN HAD
PREVIOUSLY BEEN MARRIED OR NOT� %VEN THOUGH (ANAFIÁS SCHOOL DID NOT LET THE LEGAL
GUARDIANS OF THE BRIDE WHO REACHED PUBERTY CONCLUDE A MARRIAGE AGREEMENT WITHOUT HER
CONSENT���� THE SAME RELIGIOUS SCHOOL WOULD LET THE LEGAL GUARDIANS OF THE CHILDREN� BOYS
OR GIRLS� WHO DID NOT REACH PUBERTY CONCLUDE A MARRIAGE AGREEMENT WITHOUT CONSULTING
THEM���� 9ET� THE LEGAL GUARDIANS REFERRED TO ABOVE WERE A VERY LARGE CATEGORY OF THE
FAMILY MEMBERS SUCH AS FATHERS� GRANDFATHERS� BROTHERS AND THEIR SONS� PATERNAL UNCLES
AND THEIR SONS����

!T THE TIME� THE MINIMUM AGE FOR MARRIAGE� SET AT NINE FOR GIRLS AND TWELVE FOR
BOYS� WAS REGULATED UNDER THE CODIFICATION REGARDING FAMILY WAS THE LAW ENTITLED (UKUKI
!ILE +ARARNAMESI �THE /TTOMAN &AMILY ,AW/RDINANCE	 AS PART OF THE CODIFICATIONMOVEMENT
OF THE 4ANZIMAT PERIOD� )T ENTERED INTO FORCE IN ���� AND REMAINED IN FORCE FOR TWENTY

�� 3EE #). � !+),-!:� SUPRA NOTE ��� AT ����
�� )D�
��� 3EE !9$).� SUPRA NOTE ��� AT ���
��� )D�
��� )D� AT ���
��� 3EE 45#+%2� SUPRA NOTE ��� AT ��� SEE ALSO !9$).� SUPRA NOTE ��� AT ���
��� #). � !+),-!:� SUPRA NOTE ��� AT ����
��� .EVERTHELESS IF THE MARRIAGE CONCLUDED BY THE LEGAL GUARDIANS EXCEPT FATHER AND GRANDFATHER� THE MINORS

�GIRLS OR BOYS	 COULD REQUEST THE ANNULMENT OF MARRIAGE FROM THE COURT WHEN THEY REACHED THE PUBERTY�
CALLED KHIYAR ALBULUG OPTION OF PUBERTY� 3EE-AGNARELLA� SUPRA NOTE ��� AT ��� #). � !+),-!:� SUPRA NOTE ��� AT
���� (OWEVER THE APPLICATION DIFFERED ON THE BASIS OF GENDER� MORE CLEARLY THEMEN COULD ASK THE ANNULMENT
ANYTIME DURING THEIR LIFE BUT THE WOMEN SHOULD DECLARE THEIR INTENTION OF ANNULMENT OF THE MARRIAGE AS
SOON AS THEY REACHED THE PUBERTY� OTHERWISE THEY COULD NEVER REQUEST THE ANNULMENT OF THE MARRIAGE FROM
THE COURT� &URTHERMORE ACCORDING TO IMPERIAL SHARIA COURT RECORDS� THE NUMBER OF WOMEN WHO EXERCISED
THE RIGHT TO REQUEST THE ANNULMENT OF MARRIAGE AFTER REACHING THE PUBERTY IS MUCH LESS THAN THE NUMBER OF
MEN� #). � !+),-!:� SUPRA NOTE ��� AT ����

��� #). � !+),-!:� SUPRA NOTE ��� AT ����

��
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MONTHS IN THE /TTOMAN %MPIRE���� !CCORDINGLY� IT WAS AN INNOVATION FOR /TTOMAN FAMILY
LAW THAT THE AFOREMENTIONED LAW BANNED CONCLUDING A MARRIAGE AGREEMENT UNDER THESE
AGES BY LEGAL GUARDIANS� ���

4HE FUNDAMENTAL SOURCES OF )SLAMIC LAW��� STATED THAT A MARRIAGE CONTRACT SHOULD
BE CONCLUDED THROUGH THE PARTICIPATION OF THE PARTIES AND WITNESSES� .ONETHELESS NO
REQUIREMENT WAS STATED REGARDING THE PARTICIPATION OF LEGAL OFFICERS OR RELIGIOUS
FIGURES���� (OWEVER� AS AN ADMINISTRATIVE CUSTOM� IN MANY /TTOMAN CITIES IT WAS
CUSTOMARY TO REGISTER MARRIAGES IN THE COURT AND THIS PRACTICE WAS STRENGTHENED BY THE
DECREE OF THE 3ULTAN IN THE SIXTEENTH CENTURY� WHICH NECESSITATED THE REGISTRATION OF ALL
MARRIAGES���� (OWEVER� IN THE SUCCESSIVE CENTURIES THE PRACTICE VARIED IN DIFFERENT PARTS
OF THE %MPIRE� &OR EXAMPLE� IN 2UMELIA� THE LOCAL IMAM �RELIGIOUS REPRESENTATIVE	
GENERALLY CONCLUDED THE MARRIAGE WITHOUT RECOURSE TO THE COURT���� 9ET� IMAMS COULD NOT
CONCLUDE THE MARRIAGE WITHOUT AN AUTHORIZATION OF MARRIAGE� WHICH WAS GIVEN BY THE
COURT UPON A REQUEST BY THE PROSPECTIVE SPOUSES���� !FTER THE ABOLITION OF THE 3HARIA
COURTS IN ���� AND PRIOR TO THE ENACTMENT OF THE 4URKISH #IVIL #ODE OF ����� THE COURT OF
PEACE WAS APPOINTED TO GRANT AUTHORIZATION TO IMAMS TO CONCLUDE A RELIGIOUS MARRIAGE
CEREMONY����

)N THE CONTEMPORARY 4URKISH LEGAL SYSTEM� MARRIAGE IS DEFINED AS AN AGREEMENT
CONCLUDED UPON MUTUAL AND VERBAL DECLARATION OF WILLS OF THE PROSPECTIVE SPOUSES
�CONSENSUS FACIT NUPTIAS	���� !NY OTHER KIND OF UNION �DE FACTO UNIONS	 HAS NOT BEEN LEGALLY
RECOGNISED IN THE 4URKISH LEGAL SYSTEM� THUS HAS NO LEGAL EFFECTS���� !FTER THE LEGAL
REFORM OF ����� THE CIVIL MARRIAGE CEREMONY BECAME COMPULSORY AND THE RELIGIOUS
MARRIAGE CEREMONY LOST ITS LEGAL EFFECTIVENESS���� 4HUS� IN ORDER TO CONCLUDE A MARRIAGE
AGREEMENT� THE PROSPECTIVE SPOUSES ARE REQUIRED TO DECLARE THEIR OWN INTENTIONS IN

��� )D� AT ���� )T MUST BE UNDERLINED THAT (UKUKI !ILE +ARARNAMESIWAS THE FIRST CODIFICATION REGARDING FAMILY LAW
IN )SLAMIC COUNTRIES WHICH IS STILL IN FORCE IN ,EBANON AND REMAINED IN FORCE IN 3YRIA UNTIL ����� IN *ORDAN
UNTIL ���� FOR 3UNNI POPULATIONS SEE !9$).� SUPRA NOTE ��� AT ���

��� !9$).� SUPRA NOTE ��� AT ��� �)T WAS WRITTEN ON THE PREAMBLE OF THIS CODIFICATION THAT THE MARRIAGES OF MINORS
WERE FORBIDDEN BECAUSE OF CREATING A LOT OF PROBLEMS IN FAMILY LIFE	�

��� 4HE MOST IMPORTANT SOURCE IS 1URÁAN AND THE SECOND IMPORTANT SOURCE IS SUNNA� I�E� THE PRACTISES AND THE
SAYINGS OF THE 0ROPHET -UHAMMED� SEE 45#+%2� SUPRA NOTE ��� AT ���

��� !9$).� SUPRA NOTE ��� AT ��� -AGNARELLA� SUPRA NOTE ��� AT ����
��� 45#+%2� SUPRA NOTE ��� AT ���
��� -OST OF THE MARRIAGES WERE REGISTERED IN *ERUSALEM BUT THE RECORDS OF MARRIAGES WERE VARIED IN 3YRIA AND

0ALESTINES SEE !9$).� SUPRA NOTE ��� AT ��� 45#+%2� SUPRA NOTE ��� AT ���
��� !9$).� SUPRA NOTE ��� AT ��� *�SCHKE� SUPRA NOTE ��� AT ����
��� *�SCHKE� SUPRA NOTE ��� AT ����
��� 3UPRA NOTE �� ART� ����
��� 4HEREFORE THE COUPLES DID NOT HAVE RIGHTS AND OBLIGATIONS IN RELATION TO PROPERTY� INHERITANCE AND

MAINTENANCE PAYMENTS FOLLOWING A SEPARATION� 4URKEY DOES NOT ALLOW SAMESEX COUPLES TO GET MARRIED OR
REGISTER THEIR PARTNERSHIP IN ANY WAY�

��� -AGNARELLA� SUPRA NOTE ��� AT ���� /R®C®� SUPRA NOTE ��� AT ���� 4UGRUL !NSAY� &AMILY ,AW� IN ).42/$5#4)/. 4/

452+)3( ,!7 ���� ��� �4UGRUL !NSAY � $ON 7ALLACE *R� EDS�� ����	�

��
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PRESENCE OF TWO WITNESSES AND THE OFFICER OF MARRIAGE���� 4HE OFFICER OF MARRIAGE IS THE
MAYOR OR THE OFFICER APPOINTED BY THE MAYOR���� NOT THE RELIGIOUS REPRESENTATIVE
�IMAM	���� #ONSEQUENTLY� THE CEREMONY� WHICH IS PERFORMED BY AN IMAM� IS NOT
RECOGNISED BY THE CIVIL LAW AND HAS ONLY RELIGIOUS SIGNIFICANCE���� %VEN THOUGH THE
4URKISH #IVIL #ODE DOES NOT RECOGNISE THE RELIGIOUS MARRIAGE AS A LEGAL ONE� )SLAMIC
MARRIAGE IS STILL PERFORMED BOTH ALONGSIDE A LEGAL MARRIAGE AND SEPARATELY FROM A CIVIL
MARRIAGE���� 7HILE FUNDAMENTAL )SLAMIC SOURCES AND THE PRACTICE OF THE /TTOMAN %MPIRE
ILLUSTRATED THAT THE PARTICIPATION OF A RELIGIOUS REPRESENTATIVE WAS NOT COMPULSORY IN
ORDER TO CONCLUDE A MARRIAGE IN )SLAMIC LAW� IT BECAME A SOCIAL PRACTICE IN 4URKEY WHICH
IS STILL A MATTER OF DEBATE WITHIN CONTEMPORARY SOCIETY���� )N FACT� A DRAFT BILL RECENTLY
PASSED BY THE 'RAND .ATIONAL !SSEMBLY �4URKISH PARLIAMENT	 TO GRANT PERMISSION TO
ÃMUFTISÄ �WHO ARE RELIGIOUS CIVIL SERVANTS WITHIN THE BODY OF 4URKEYÁS $IRECTORATE OF
2ELIGIOUS !FFAIRS	 IN ORDER TO CONCLUDE A CIVIL MARRIAGE��� DIVIDED 4URKISH SOCIETY INTO
TWO BLOCKS� RELIGIOUS CONSERVATIVES IN FAVOUR OF THE BILL AND THE SECULAR POPULATION
AGAINST IT���� )N THE 4URKISH LEGAL SYSTEM� THE CAPACITY TO MARRY REQUIRES CERTAIN

��� 3UPRA NOTE �� ART� ����
��� (OWEVER ALSO THE -INISTER OF )NTERIOR SHALL APPOINT OFFICERS AMONG FOREIGN REPRESENTATIVES OF 4URKEY� 4HE

2EGULATION 2EGARDING -ARRIAGE� SUPRA NOTE ���
��� *�SCHKE� SUPRA NOTE ��� AT ����
��� )D�� � -534!&! !,0%2 '®-®ľ� -534!&! $52!, � 45&!. �Ā®:� 4®2+ �:%, (5+5+5� !),% (5+5+5 ;� 452+)3(

02)6!4% ,!7� &!-),9 ,!7= �� �����	 �4URK�	�
��� !CCORDING TO THE STATISTICS OF ���� OF 4URKISH 3TATISTICAL )NSTITUTE� ����� OF COUPLES CONCLUDED BOTH

CIVIL AND RELIGIOUS MARRIAGE� ���� OF COUPLES CONCLUDED ONLY CIVIL MARRIAGE AND �� OF COUPLES
CONCLUDED ONLY RELIGIOUS MARRIAGE� ĒSTATISTIKLERLE !ILE ;3TATISTIC ON &AMILY=� 452+)3( 34!4)34)#!, ).34)454%
HTTP���WWW�TUIK�GOV�TR�0RE(ABER"ULTENLERI�DO�ID������ �LAST VISITED /CT� �� ����	�

��� /R®C®� SUPRA NOTE ��� AT ���� (!,), #).� Ē3,y- 6% /3-!.,) (5+5+5.$! %6,%.-% ;-!22)!'% ). )3,!-)# !.$

/44/-!. ,!7= ��� �����	� )N THE SURVEY WHICH CONDUCTED IN THE ����S OF 4URKEY SHOWED THAT THE RELIGIOUS
MARRIAGE CEREMONY PERFORMED BY IMAM WITH THE PARTICIPATION OF TWO MALE WITNESSES� AND TWO MALE
REPRESENTATIVES FOR THE SPOUSES� 4HE CEREMONY IS REALIZING AS FOLLOWS�

!FTER THE IMAM HAD READ PASSAGES FROM THE 1URAN� HE TURNED TO THE BRIDEÁS
REPRESENTATIVE AND SAID� Ã)N THE NAME OF !LLAH AND IN ACCORDANCE WITH THE EXALTED
TRADITIONS OF THE 0ROPHET� YOU HAVE BEEN NAMED REPRESENTATIVE OF SO AND SOÁS
DAUGHTER�Ä 4HE IMAM THEN ASKED HIM THREE TIMES� Ã"Y !LLAHÁS COMMAND� DID YOU
GIVE THIS GIRL�Ä 4HE REPRESENTATIVE RESPONDED THREE TIMES� Ã"Y THE POWER OF MY
OFFICE� ) GAVE HER�Ä 4HE IMAM THEN TURNED TO THE GROOMÁS REPRESENTATIVE AND ASKED�
Ã"Y !LLAHÁS COMMAND� DID YOU TAKE THIS GIRL�Ä (E� TOO� RESPONDED AFFIRMATIVELY THREE
TIMES� 4HE IMAM THEN SOLEMNLY SAID� Ã!MEN�Ä AND TOGETHER THOSE PRESENT RECITED THE
&ATIHATHE 1URANÁS OPENING CHAPTER=�

3EE-AGNARELLA� SUPRA NOTE ��� AT ����
��� 4HE BILL PASSED BY THE 4URKISH 0ARLIAMENT ON/CT� ��� ����� 3EE�-ARRIAGE !UTHORITY 0ASSED TO-UFTI OF 0ARLIAMENT�

452+%9 4%,%'2!0( �/CT� ��� ����	� HTTP���WWW�TURKEYTELEGRAPH�COM�BREAKING�MARRIAGEAUTHORITYPASSED
TOMUFTIOFPARLIAMENTH������HTML�

��� 3EE -AHMUT "OZARSLAN� "ILL !LLOWING 4URKISH -UFTIS 4O 0ERFORM #IVIL -ARRIAGES 3TOKES #ONCERN 2EAD -ORE�
!,-/.)4/2 �!UG� �� ����	� HTTPS���WWW�ALMONITOR�COM�PULSE�ORIGINALS���������TURKEYSMUFTISTO
CONDUCTMARRIAGES�HTML� 4URKISH 0ARLIAMENT 0ASSES ,AW!LLOWING-UFTIS 4O 2EGISTER #IVIL -ARRIAGES� $!),9 3!"!(
452+%9 �/CT� ��� ����	� HTTPS���WWW�DAILYSABAH�COM�TURKEY������������TURKISHPARLIAMENTPASSESLAW
ALLOWINGMUFTISTOREGISTERCIVILMARRIAGES�
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QUALIFICATIONS��� SUCH AS MAJORITY AND CAPACITY OF JUDGEMENT� ! PERSON� WHO HAS THE
CAPACITY TO CHOOSE AND HAS REACHED THE AGE OF MARRIAGE I�E� EIGHTEEN YEARS OLD� CAN MARRY
WITHOUT ANY CONSENT OR COURT APPROVAL���� )T IS WORTH NOTING THAT PURSUANT TO THE 4URKISH
#IVIL #ODE OF ����� THE MINIMUM AGE FOR MARRIAGE DIFFERED ON THE BASIS OF GENDER� -ORE
CLEARLY� UNLESS THE WOMAN HAD REACHED FIFTEEN YEARS OF AGE AND THE MAN SEVENTEEN YEARS
OLD� THE PROSPECTIVE SPOUSE COULD NOT MARRY UPON CONSENT OF HER�HIS GUARDIAN���� )N
SUCH CIRCUMSTANCES� THE GUARDIAN COULD NOT DECLARE THE INTENTION OF MARRIAGE� ONLY THE
PROSPECTIVE SPOUSE COULD DO SO� BUT THE GUARDIAN COULD ONLY HAVE DECLARED HER�HIS
CONSENT FOR THE MARRIAGE���� )T IS ONLY IN EXCEPTIONAL CIRCUMSTANCES THAT THE WOMAN WHO
HAD REACHED FOURTEEN YEARS OF AGE AND THE MAN WHO HAD REACHED FIFTEEN YEARS OLD COULD
GET MARRIED UPON A COURTÁS APPROVAL����

4HE 4URKISH #IVIL #ODE OF ����� HOWEVER� ADOPTED A NEW PERSPECTIVE OF GENDER
EQUALITY AND CHANGED THE MINIMUM AGE FOR MARRIAGE� )N ORDER TO BE ABLE TO MARRY� THE
FUTURE SPOUSES MUST HAVE REACHED EIGHTEEN YEARS OF AGE� I�E� THE AGE OF CONSENT� (ENCE�
THE SPOUSES COULD ONLY MARRY WHEN THEY HAD REACHED SEVENTEEN YEARS OF AGE UPON
CONSENT OF HER�HIS GUARDIAN���� &URTHERMORE� THE COURT COULD ALLOW A Ã;M=ARRIAGE OF A
PERSON �BOTH MEN AND WOMEN	 OF THE AGE OF �� IN CASE OF EXCEPTIONAL CIRCUMSTANCESÄ����

!CCORDING TO !RTICLE �� ��	 OF THE 4URKISH #IVIL #ODE� A PERSON IS THEN RECOGNISED AS AN
ADULT UPON MARRIAGE� CONSEQUENTLY A PERSON UNDER THE AGE OF �� RECEIVES THE SAME RIGHTS
AND RESPONSIBILITIES AS AN ADULT� 4HERE IS NO SPECIFIC DEFINITION REGARDING ÃEXCEPTIONAL
CIRCUMSTANCESÄ IN THE 4URKISH #IVIL #ODE OF ����� (ENCE� THE #IVIL #ODE GRANTS WIDE
DISCRETION TO JUDGES���� 4HE 4URKISH #OURT OF #ASSATION� IN A RECENT DECISION IN �����
REVERSED THE JUDGEMENT WHICH ALLOWED A MARRIAGE INVOLVING A SIXTEEN YEAR OLD GIRL�
AFFIRMING THAT LIVING TOGETHER AS HUSBAND AND WIFE DID NOT CONSTITUTE AN EXCEPTIONAL
CIRCUMSTANCE���� )T IS REGRETTABLE TO FIND THAT THE 4URKISH #OURT OF #ASSATION APPROVED
MARRIAGES  THUS EVALUATED POSITIVELY THE EXISTENCE OF EXCEPTIONAL CIRCUMSTANCES  WHEN
THE GIRL WAS UNDER THE AGE OF SEVENTEEN� AND NOT THE BOY���� (OWEVER� SADLY� IN MOST

��� 3UPRA NOTE �� ART� �������
��� '®-®ľ � $52!, � �Ā®Z� SUPRA NOTE ���� AT ���
��� 3EE 4URK -EDENI ʤ +ANUNU ����� TARIHLI 4®RK -EDENI +ANUNU	 ;%4-+= ;4URKISH #IVIL #ODE=� ART� ����	� �����	

�4URK�	�
��� '®-®ľ � $52!, � �Ā®Z � SUPRA NOTE ���� AT �����
��� 3UPRA NOTE ���� ART� ����	�
��� 3UPRA NOTE �� ART� �����	�
��� )D�
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��� 9ARGITAY ;9!2'= ;4URKISH #OURT /F #ASSATION= 3ECOND #HAMBER OF ,AW $IVISION� -AY �� ����� ��������� %��

��������� +� �4URK�	�
��� )D�� SEE 9ARGITAY ;9!2'= ;4URKISH #OURT /F #ASSATION= 3ECOND #HAMBER OF ,AW $IVISION� -ARCH ��� �����

��������� %�� ��������� +� �4URK�	�
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CASES� THE #OURT REVERSED THE JUDGEMENT DUE TO THE FACT THAT THE GIRLS CONCERNED DID NOT
EVEN REACH THE AGE OF SIXTEEN� WHICH IS REQUIRED FOR APPLICATION FOR JUDICIAL APPROVAL����

4HESE CASES ILLUSTRATE THE FACT THAT UNFORTUNATELY THE GIRLS UNDER THE AGE OF SIXTEEN WERE
ALREADY MARRIED WITH A RELIGIOUS MARRIAGE CEREMONY� AND THEREAFTER THEIR LEGAL GUARDIANS
SOUGHT THE JUDGEÁS APPROVAL FOR A CIVIL MARRIAGE�

-OREOVER� IN 3WISS LAW� THE AGE OF CONSENT IS EIGHTEEN��� IN CONTRAST TO THE
4URKISH LAW� 4HE PROSPECTIVE SPOUSES MUST HAVE REACHED EIGHTEEN YEARS OF AGE IN ORDER
TO GET MARRIED ���� 9ET IT IS WORTH NOTING THAT UNTIL ����� THE 3WISS 3#(7%):%2)3#(%3

:)6),'%3%4:"5#( ;:'"= ;#IVIL #ODE= $EC� ��� ����� USED TO ALLOW MARRIAGE UNDER THE AGE OF
EIGHTEEN BASED ON EXCEPTIONAL CIRCUMSTANCES���� 5PON THE REVISION OF THE 3WISS
3#(7%):%2)3#(%3 :)6),'%3%4:"5#( ;:'"= ;#IVIL #ODE= $EC� ��� ����� WHICH ENTERED INTO
FORCE ON *ANUARY �� ����� BOTH THE PROVISIONS WHICH ALLOWED MARRIAGE UNDER THE AGE OF
EIGHTEEN UPON A COURT DECISION PURSUANT TO EXCEPTIONAL CIRCUMSTANCES AND THE PROVISION
WHICH RECOGNISED AS OF AGE THE PERSON WHO GOT MARRIED UNDER THE AGE OF �� WERE
ABROGATED����

ƒĺ "����Ŋ�&�$&!�� ��	 �������� 	�$�!�����$" � �!��	
��!!����" � ����	!�� �� $&!��+

4HE MAJORITY OF CHILD MARRIAGES IN 4URKEY TAKE PLACE AS A RESULT OF CULTURAL AND SOCIAL
NORMS� )N MANY CASES� ESPECIALLY IN THE EASTERN PART OF 4URKEY� GIRLS HAVE NO CHOICE BUT
TO MARRY THE MAN CHOSEN FOR THEM BY THEIR PARENTS BECAUSE OF THE SOCIETAL PRESSURE� EVEN
THOUGH IN CERTAIN CASES THEY ARE CONSULTED FOR THEIR CONSENT���� )N ORDER TO MAINTAIN
FAMILY REPUTATION� A GIRL HAS TO GET MARRIED BEFORE HAVING THE OPPORTUNITY FOR

��� 3UPRA NOTE ���� SEE 9ARGITAY ;9!2'= ;4URKISH #OURT /F #ASSATION= 3ECOND #HAMBER OF ,AW $IVISION� -AY ��
����� ��������� %�� ��������� +� �4URK�	� 9ARGITAY ;9!2'= ;4URKISH #OURT /F #ASSATION= 3ECOND #HAMBER
OF ,AW $IVISION� -ARCH ��� ����� ��������� %�� ��������� +� �4URK�	� 9ARGITAY ;9!2'= ;4URKISH #OURT /F
#ASSATION= 3ECOND #HAMBER OF ,AW $IVISION� *UNE �� ����� ��������� %�� ���������� +� �4URK�	� 9ARGITAY
;9!2'= ;4URKISH #OURT /F #ASSATION= 3ECOND #HAMBER OF ,AW $IVISION� .OV� �� ����� ���������� %��
���������� +� �4URK�	� 9ARGITAY ;9!2'= ;4URKISH #OURT /F #ASSATION= 3ECOND #HAMBER OF ,AW $IVISION� !PR�
��� ����� ��������� %�� ��������� +� �4URK�	�

��� 3EE 3#(7%):%2)3#(%3 :)6),'%3%4:"5#( ;:'"= ;#)6), #/$%=� $EC� ��� ����� 32 ���� 23 ���� ART� �� �3WITZ�	
��� )D� ART� ���
��� )D� ART� ����	�
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��� 3EE 0INAR )LKKARACAN� %XPLORING THE #ONTEXT OF 7OMENÁS 3EXUALITY IN %ASTERN 4URKEY� 2%02/$� (%!,4(-!44%23� .OV�
����� AT ��� ���
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INAPPROPRIATE ROMANTIC AFFAIRS� AND HENCE� BE SWAYED BY SEXUAL FEELINGS���� !CCORDING TO
THIS� GIRLS ARE CONSIDERED MARRIAGEABLE AFTER EXPERIENCING MENARCHE� AS THEIR VIRGINITY IS
A MATTER OF LIFE AND DEATH���� 4HE MAIN REASON IS THAT PREMARITAL SEXUAL INTERCOURSE IS A
TABOO IN RESPECT OF SOCIAL NORMS� (ENCE� AN UNMARRIED WOMAN IS POTENTIALLY PLACING HER
FAMILY HONOUR IN DANGER SINCE AN INGENUOUS WOMAN COULD PUT HER DECENCY IN DANGER BY
MAKING MISTAKES����

#ULTURAL PHENOMENA COULD EMERGE IN DIFFERENT FASHIONS� ALTHOUGH MOST OF THEM
ARE VERY RARE NOWADAYS� %NDOGAMY IS A COMMON PRACTICE AMONG 4URKISH SOCIETY� OFFICIAL
STATISTICS FROM ���� INDICATE THAT ����� OF ALL MARRIAGES IN 4URKEY ARE CONSANGUINEOUS����

7ITHIN CONSANGUINEOUS MARRIAGES� THE MARRIAGE BETWEEN COUSINS��� IS THE MOST COMMON
TYPE���� 4HE MAIN FACTOR IS THAT A MARRIAGE BETWEEN RELATIVES IS CONSIDERED TO BE MORE
LONGLASTING SINCE FAMILIES SHARE THE SAME VALUES���� 4HE ECONOMIC CONSIDERATIONS ARE
ALSO DIRECTLY RELATED TO THIS TRADITION� 4HE REASON BEING THAT THE BRIDEÁS FAMILY WOULD NOT
DEMAND A HIGH DOWRY FROM THE GROOM BECAUSE OF THE BLOODRELATIONSHIP� )N ADDITION TO
COUSIN MARRIAGES� STATISTICS INDICATE THAT ���� OF MARRIAGES WERE BERDEL� A CUSTOM BASED
ON THE EXCHANGE OF BRIDES BY TWO CONSENTING FAMILIES INSTEAD OF PAYING A DOWRY���� "Y
THE SAME TOKEN� IN TERMS OF ECONOMIC EFFECTS� THIS IS AN OPTION FOR POOR FAMILIES� WHERE
AFFORDING A DOWRY IS NOT AN OPTION�

4HE ISSUE OF FORCED MARRIAGE OF GIRLS IN 4URKEY ALSO STEMS LARGELY FROM ECONOMIC
FACTORS� ! SURVEY CONDUCTED BY THE -INISTRY OF &AMILY AND 3OCIAL 0OLICIES INDICATES THAT
����� OF MARRIAGE AGREEMENTS IN 4URKEY ARE REACHED ON THE GROUND OF DOWRY �BAľL°K
PARAS°	���� 4HE FIGURES INCREASE UP TO ��� IN RURAL AREAS� PARTICULARLY IN THE EASTERN PART OF
THE #OUNTRY���� !CCORDING TO THE CUSTOM OF DOWRY� A CERTAIN AMOUNT OF MONEY IS PAID TO
THE BRIDEÁS FAMILY� MOSTLY HER FATHER� BY THE GROOMÁS FAMILY FOR THE CONSUMMATION OF

��� 3EE-ELIKSAH %RTEM� 'UNAY 3AKA� !LI #EYLAN� 6ASFIYE $EGER � 3EMA #IFTCI� 4HE &ACTORS !SSOCIATED WITH !DOLESCENT
-ARRIAGES AND /UTCOMES OF !DOLESCENT 0REGNANCIES IN -ARDIN 4URKEY� �� *� #/-0� &!-� 345$� ���� ��� �����	�

��� 3EE -ELIKSAH %RTEM � 4AHIRE +OCTURK� /PINIONS ON %ARLYAGE -ARRIAGE AND -ARRIAGE #USTOMS AMONG +URDISH
SPEAKING 7OMEN IN 3OUTHEAST 4URKEY� �� *� &!-� 0,!.� !.$ 2%02/$� (%!,4( #!2% ���� ����� �����	 �THE
IMPORTANCE OF VIRGINITY CONSTITUTE AN IMPORTANT PART OF CULTURAL RITUALS� SUCH AS DISPLAYING THE BLOODIED
SHEETS OF THE MARRIAGE BED TO INLAWS TO PROVE THE WORTHINESS OF THE WIFE	� 3EE !YSAN 3EVER � 'OKCECICEK
9URDAKUL� #ULTURE OF (ONOR� #ULTURE OF #HANGE� ! &EMINIST !NALYSIS OF (ONOR +ILLINGS IN 4URKEY� � 6)/,%.#% !'!).34
7/-%. ���� ��� �����	�

��� 3EE� E�G�� %RTEM � +OCTURK� SUPRA NOTE ���� AT ����
��� 452+)9% #5-(52)9%4) !),% 6% 3/39!, 0/,)4)+!,!2 "!+!.,)')� SUPRA NOTE ��� AT ����
��� !CCORDING TO ARTICLE ��� OF THE 4URKISH #IVIL #ODE �����	� Ã;M=ARRIAGE BETWEEN LINEAL RELATIVES AND BETWEEN SIBLINGS

OR HALFSIBLINGS� WHETHER RELATED TO EACH OTHER BY PARENTAGE OR ADOPTION� BETWEEN AUNTS AND NEPHEWS� BETWEEN UNCLES
AND NIECES IS PROHIBITEDÄ�

��� %RTEM � 3AKA � #EYLAN � $EGER � #IFTCI� SUPRA NOTE ���� AT ����
��� 3EE� E�G�� %RTEM � +OCTURK � SUPRA NOTE ���� AT ����
��� %RTEM � 3AKA � #EYLAN � $EGER � #IFTCI � SUPRA NOTE ���� AT ����
��� )D� AT ����
��� )D�
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MARRIAGE� 5NDER THIS PERVERSE UNDERSTANDING� GIRLS ARE MERELY CONSIDERED AS
COMMODITIES� 4HE ECONOMIC DIMENSION OF FORCED MARRIAGE IS THAT DISHONESTY ON A
WOMANÁS PART INDUCES REFUND OF THE DOWRY AS SHE IS BOUND BY THE AGREEMENT���� !NOTHER
ISSUE IS THAT THE PAYMENT OF THE DOWRY BY THE HUSBAND SHAPES HIS ATTITUDE TOWARDS THE
BRIDE ON THE PROVISO THAT THE CONTROL OF SEXUALITY AND FERTILITY ARE GRANTED TO HIM BY
MEANS OF THE AGREEMENT���� 4HE PHENOMENON OF DOWRY LEADS TO FORCED MARRIAGES� MOSTLY
IN THE FORM OF CHILD BRIDES� 4HE DOWRY INCREASES THE RISK OF MARRYING A CHILD BRIDE TO AN
OLDER MAN���� )N 4URKEY� ��� OF SUCH MARRIAGES ARE CONDUCTED WITHOUT THE CONSENT OF THE
GIRL CONCERNED AND ����� OF THE GIRLS IN REALITY ARE MARRIED OFF IN EXCHANGE FOR MONEY����

,ASTLY� THE ECONOMIC CONSIDERATIONS MAY TRIGGER CHILD MARRIAGES SINCE PECUNIOUS
FAMILIES FORCE THEIR CHILDREN �GENERALLY COUSINS	 TO MARRY AS SOON AS POSSIBLE IN AN EFFORT
TO KEEP THE WEALTH WITHIN THE FAMILY����

Ɠĺ "&���"$���Ĺ !��!!�������$ � ����� !���	��" �����"$
�!��	 ��!!���� � ����	!��

4HE QUESTION AS TO HOW THE LEGAL SYSTEM MUST REACT TO FORCED MARRIAGES HAS BEEN
DISCUSSED AND SCRUTINIZED AMONG PRACTITIONERS AND ACADEMICS FOR A LONG TIME���� )N
TERMS OF DEALING WITH FORCED MARRIAGES� SOME MAINTAIN THAT CRIMINAL PROSECUTIONS HAVE
TO BE UTILIZED� WHILE OPPONENTS ARGUE THAT PROTECTION OF WOMEN IS BEST SECURED THROUGH
THE CIVIL LAW MECHANISM� 0UTTING SEPARATE EXAMPLES AS IN THE CASE OF THE 5NITED +INGDOM
�5+	 AND MANY OTHER %UROPEAN COUNTRIES WHICH HAVE ADOPTED SPECIAL PROVISIONS ON
CRIMINALIZING FORCED MARRIAGE SUCH AS 'ERMANY���� 3WITZERLAND���� !USTRIA��� AND

��� 3EE 3EVER � 9URDAKUL� SUPRA NOTE ���� AT ����
��� 3UPRA NOTE ���� AT ���
��� 3EE GENERALLY !NITA 2AJ�7HEN 4HE -OTHER )S A #HILD� 4HE )MPACT OF #HILD -ARRIAGE ON THE (EALTH !ND (UMAN 2IGHTS

!BUSE� �� !2#()6%3 /& $)3%!3% ). #(),$(//$ ��� �����	�
��� (!&):/Ā5,,!2) � �:%.� SUPRA NOTE ��� AT ����
��� 3EE %RTEM � +OCTURK� SUPRA NOTE ���� AT ����
��� 3EE GENERALLY 4EERTHA 'UPTA � +HATUN 3APNAR� 4HE ,AW� THE #OURTS AND 4HEIR %FFECTIVENESS� IN &/2#%$ -!22)!'%�

).42/$5#).' ! 3/#)!, *534)#% !.$ (5-!. 2)'(43 0%230%#4)6%3 ��� �!ISHA +� 'ILL � 3UNDARI !NITHA EDS��
����	� SEE "RIGITTE #LARK � #LAUDINA 2ICHARDS� 4HE 0REVENTION AND 0ROHIBITION OF &ORCED -ARRIAGES ¾ ! #OMPARATIVE
!PPROACH� �� ).4Á, #/-0� ,� 1� ��� �����	� SEE 9ENER �NVER� +INDERBR�UTE IN DER 4®RKEI ;#HILDREN BRIDES IN 4URKEY=�
IN 342!&2%#(4,)#(%2 2%&/2-"%$!2&� -!4%2)!,)%. %).%3 $%543#(*!0!.)3#(0/,.)3#(4®2+)3#(%. 4!'5.' )-

*!(2% ���� ). 2:%3:¥7 5.$ +2!+¥7 �0/,%.	 ;#2)-).!, ,!7 .%%$3 2%&/2-� -!4%2)!,3 &2/- ! '%2-!.
*!0!.%3%0/,)3(452+)3( #/.&%2%.#% ). ���� ). 2:%3:¥7 !.$ +2!+¥7= ��� �����	 ;#RIMINAL LAW NEEDS REFORM�
-ATERIALS FROM A 'ERMAN*APANESE0OLISH4URKISH CONFERENCE IN ���� IN 2ZESZ¥W AND +RAK¥W= �����	� 3ABBE
� 4EMMERMAN � "REMS � ,EYE� SUPRA NOTE ��� 'ANGOLI � #HANTLER� SUPRA NOTE ��� (!%.%.� SUPRA NOTE ���

��� 3EE GENERALLY 3CHWEIZERISCHES 3TRAFGESETZBUCH ;34'"= ;#2)-).!, #/$%= $EC� ��� ����� ART� ����A	 �3WITZ�	�
��� 3EE GENERALLY 342!&'%3%4:"5#( ;34'"= ;#2)-).!, #/$%=� -AY ��� ����� ART� ��� �����	 �'ER�	�
��� 3EE GENERALLY 342!&'%3%4:"5#( ;34'"= ;#2)-).!, #/$%= *AN� ��� ����� ART� ����A	 �!US�	�
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"ELGIUM���� (OWEVER� IT IS WORTH MENTIONING BRIEFLY THE PROS AND CONS OF CRIMINAL
INTERVENTION� IN PARTICULAR� TO ILLUSTRATE WHETHER IT IS A NECESSITY TO ADOPT THE SAME
APPROACH IN THE 4URKISH CRIMINAL SYSTEM�

4HE MAIN ARGUMENT OF THE OPPONENTS AGAINST A SPECIAL CRIMINAL PROVISION IS THAT
THE MAJORITY OF THE VICTIMS DO NOT WANT THEIR PARENTS TO BE PROSECUTED AND ULTIMATELY
FACED WITH IMPRISONMENT���� !S A RESULT� THOSE AGAINST CRIMINALISATION STATE THAT VICTIMS
MAY DECIDE NOT TO COME FORWARD���� !LTHOUGH VICTIMS SEEK LEGAL PROTECTION� THE POSSIBLE
ISOLATION FROM THEIR SOCIAL RELATIONS MAY INDUCE THEM TO REALIGN WITH THEIR FAMILIES����

!NOTHER POINT TO CONSIDER IS THAT CRIMINAL PROCEEDINGS MAY BE FOUND INEFFECTIVE ON THE
BASIS THAT THE HIGHER BURDEN OF PROOF REQUIRED BY CRIMINAL PROSECUTION WILL MAKE CIVIL
CASES MORE ADVANTAGEOUS� 4HE CONVICTION OF OFFENDERS SEEMS MORE UNLIKELY BECAUSE OF
THE REQUIRED PROOF BEYOND REASONABLE DOUBT IN CRIMINAL CASES���� )N ADDITION� IT MAY BE
ARGUED THAT PERPETRATORS COULD ALREADY BE CHARGED FOR THE OFFENCES COMMITTED IN THE
DURATION OF A MARRIAGE� SUCH AS ASSAULT� SEXUAL ABUSE AND ABDUCTION� )N THIS CONTEXT� IT IS
ARGUED THAT CODIFICATION OF SUCH A SPECIAL PROVISION MEANS NOTHING BUT A SYMBOLIC
GESTURE����

)N ORDER TO ARGUE IN FAVOUR OF CRIMINALIZING FORCED MARRIAGE� THE KEY ARGUMENT IS
THAT THE PROSECUTION COULD CALL THE ATTENTION OF NOT ONLY CITIZENS� BUT ALSO GOVERNMENT
OFFICERS� ON THE INTOLERABILITY OF THESE VIOLATIONS���� "Y DOING SO� VICTIMS WOULD BE GIVEN
THE OPPORTUNITY TO QUESTION THEIR PARENTS AND SEEK LEGAL ASSISTANCE���� 4HE ASSUMPTION�
BASED ON THE UNWILLINGNESS OF VICTIMS� COULD TURN OUT TO BE INACCURATE SINCE SOME OF
THEM MAY TAKE ACTION FOR EMANCIPATION FROM THE AUTHORITY OF THEIR PARENTS���� )N THE
SOUTHEAST OF 4URKEY� THE OFFICE OF THE PROSECUTOR FILED A PUBLIC CLAIM AGAINST THE PARENTS
OF A GIRL FOR ATTEMPTING SEXUAL MOLESTATION AFTER THE REPORT OF THE GIRL AS SHE WAS FORCED
INTO MARRIAGE���� )N FACT� THE BEST INTEREST OF A CHILD IS THE PRIMARY CONSIDERATION UNDER
!RTICLE � OF THE 5.#2#���� !CCORDING TO THE #ONVENTION� THE STATE PARTIES ARE UNDER THE
OBLIGATION TO PROTECT THE CHILD FROM ABUSE WHILE IN THE CARE OF PARENTS� 4HE 5+ÁS 3ELECT
#OMMITTEE ON (OME !FFAIRS EMPHASIZED THAT THE DETERRENT POWER OF CRIMINALIZATION IS
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ANOTHER KEY REASON STATED BY THE VICTIMS���� )T MAY BE ARGUED THAT CRIMINAL LAW HAS
ALREADY AFFORDED SUFFICIENT APPARATUS TO FIGHT IN DEFENCE OF WOMEN AS MOST OF THE
OFFENCES ARE PUNISHABLE ACTS UNDER CURRENT CRIMINAL PROVISIONS���� .EVERTHELESS� THIS
ARGUMENT DISREGARDS THE FACT THAT A FORCED MARRIAGE VIOLATES SOME OF THE VERY BASIC
HUMAN RIGHTS STANDARDS SET BY NATIONAL AND INTERNATIONAL DOCUMENTS� 0HYSICAL�
PSYCHOLOGICAL� FINANCIAL� SEXUAL AND EMOTIONAL FORCE AGAINST THE VICTIM MAY BE SEEN AS A
FORM OF COERCION IN A FORCED MARRIAGE���� )N THIS SENSE� ONLY A SPECIAL PROVISION COULD BE
SUFFICIENT TO ADDRESS SUCH A SIMULTANEOUS VIOLATION OF NUMEROUS FUNDAMENTAL RIGHTS�

4HE FORMER 4URKISH #RIMINAL #ODE TOOK A LEADING POSITION REGARDING FORCED
MARRIAGES� /NE OF THE MOST CONTROVERSIAL REGULATIONS WAS !RTICLE ���� WHICH RELATES TO
REDUCTION OF THE PERIOD OF IMPRISONMENT FOR SEXUAL OFFENCES���� !CCORDING TO THE SAID
!RTICLE Ã)F THE ABDUCTED OR DETAINED GIRL OR WOMAN AND ONE OF THE ACCUSED OR CONVICTED
GET MARRIED� THE PUBLIC PROSECUTION INITIATED AGAINST THE HUSBAND OR IF THE SENTENCE HAS
BEEN PRONOUNCED� THE PUNISHMENT SHALL BE SUSPENDED�Ä��� 4HE PRESENT PROVISION HAD
CONSTITUTED AN INCENTIVE FOR A FORCED MARRIAGE� SINCE IN MANY CASES THE VICTIM WAS
COERCED TO MARRY THE OFFENDER IN ORDER TO ASSURE FAMILY HONOUR���� )N FACT� MANY WOMEN
WERE RAPED AND THEN FORCED TO MARRY BY FAMILIES ON THE BASIS THAT MARRIAGE IS THE WAY TO
ABROGATE THE DISGRACE AS NO ONE WOULD ACQUIESCE TO A DEFECTIVE GOOD OTHER THAN THE
OFFENDER����

4HE .EW 4URKISH #RIMINAL #ODE INCLUDES NO SPECIFIC OFFENCE OF FORCING SOMEONE
TO MARRY� ALTHOUGH BINDING INTERNATIONAL MECHANISMS HAVE PREVIOUSLY BEEN ADOPTED�
5NDER THE CURRENT LEGISLATION� FORCED MARRIAGE COULD BE CHALLENGED� PURSUANT TO A LIST OF
PROVISIONS IN THE 4URKISH #RIMINAL #ODE SUCH AS HUMAN TRADE �!RTICLE ��	� THREAT �!RTICLE
���	 AND CHILD MOLESTATION �!RTICLE ���	���� 4URKISH CRIMINAL SCHOLARS AND LAWYERS HAVE
CRITICIZED THE LACK OF A SPECIAL PROVISION ON THE BASIS THAT THE ABOVE MENTIONED OFFENCES
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ARE NOT ADEQUATE TO BRING JUSTICE FOR THE VICTIMS OF FORCED MARRIAGE� WHICH VIOLATES
MULTIPLE RIGHTS AT THE SAME TIME����

)N PRACTICE� 4URKISH NATIONAL COURTS HAVE� IN THE PAST� PROSECUTED FORCED MARRIAGE
PERPETRATORS ON THE BASIS OF SEXUAL CRIMES� )N MANY CASES� GIRLS UNDER THE AGE OF FIFTEEN
ARE MARRIED TO MEN OVER THE AGE OF FIFTEEN BY THE MUTUAL CONSENT OF THEIR PARENTS����

5NDER !RTICLE ��� OF THE 4URKISH #RIMINAL #ODE� REGARDLESS OF WHETHER THE VICTIM GIVES
CONSENT OR NOT� ALL KINDS OF SEXUAL ATTEMPT AGAINST CHILDREN WHO ARE UNDER THE AGE OF
FIFTEEN CONSTITUTE CHILD MOLESTATION� 3EXUAL ACTS COMMITTED AGAINST OTHER CHILDREN
�BETWEEN THE AGE OF FIFTEEN AND EIGHTEEN	 BY FORCE� THREAT� FRAUD OR OTHER REASONS
AFFECTING THE WILLPOWER OF THE VICTIMS IS ALSO A VIOLATION OF !RTICLE ���� 4HEREFORE� THE
ALLEGED HUSBANDS HAVE BEEN SENTENCED TO NO LESS THAN SIXTEEN YEARS IMPRISONMENT� IN
CASE OF PERFORMANCE OF SEXUAL ABUSE BY INSERTING AN ORGAN OR INSTRUMENT INTO A BODY����

-OREOVER� THE 4URKISH #OURT OF #ASSATION HELD THAT PARENTS OF VICTIMS AND OFFENDERS
WOULD BE SUBJECTED TO AN APPROPRIATE PENALTY TO THE OFFENCE THAT WAS COMMITTED FOR
INCITEMENT����

3EXUAL INTERCOURSE BETWEEN�WITH PERSONS WHO HAVE NOT ATTAINED THE LAWFUL AGE OF
CONSENT IS ANOTHER SEXUAL CRIME FOR PENALIZING THE OFFENDERS OF FORCEDMARRIAGE� !CCORDING
TO !RTICLE ��� OF THE 4URKISH #RIMINAL #ODE� ANY PERSON WHO HAS SEXUAL INTERCOURSE WITH
A CHILD WHO REACHED THE AGE OF FIFTEEN� WITHOUT USING FORCE� THREAT AND FRAUD IS SENTENCED
TO A TERM OF IMPRISONMENT FROM TWO TO FIVE YEARS UPON THE FILING OF A COMPLAINT� 4HIS
CLEARLY ILLUSTRATES THAT� IN OPPOSITION TO CHILD MOLESTATION� SEXUAL INTERCOURSE MUST OCCUR
UNDER THE CONSENT OF THE VICTIM� )N TERMS OF PROTECTION OF THE VICTIM THE SAID PROVISION IS
PROBLEMATIC ON TWO GROUNDS� &IRSTLY� IT IS WORTHMENTIONING THAT SEXUAL ACTS BESIDES SEXUAL
INTERCOURSE� SUCH AS ORAL SEX OR PENETRATION OF A NONSEXUAL ORGAN� DO NOT VIOLATE !RTICLE
���� &OR INSTANCE� THE 4URKISH #OURT OF #ASSATION STATED THAT PENETRATION OF A FINGER INTO
THE VAGINA OF A GIRL BY A WOMAN CANNOT BE INTERPRETED AS SEXUAL INTERCOURSE SINCE SUCH A
RELATIONSHIP IS POSSIBLE ONLY BY PENETRATION OF PENIS BY A MAN INTO THE VAGINA OR ANUS����

3ECONDLY� A CRIMINAL CASE AGAINST THE OFFENDER IS POSSIBLE ONLY IF THE VICTIM SUBMITS A CLAIM
RELATED TO THE CRIME TO THE OFFICE OF THE PUBLIC PROSECUTION� OR THE OFFICES OF THE SECURITY
FORCES� )N CERTAIN CASES� THE COURT OF THE FIRST INSTANCE SHALL DISMISS THE CASE� ON THE GROUNDS
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THAT THE RIGHT TO FILE A COMPLAINT IS THE PRESERVE OF THE PARENTS CONCERNED� NOTWITHSTANDING
THE VICTIMÁS RESOLVE� (OWEVER� IN THE OPINION OF THE PRESENT AUTHORS� THE 4URKISH #OURT OF
#ASSATION RIGHTLY HELD THAT THE COURT OF FIRST INSTANCE IS UNDER AN OBLIGATION TO CONTINUE
THE ADJUDICATION IF THE VICTIM DEMANDED TO DO SO����

)N SPITE OF THE GENERAL ACCEPTANCE OF THE (IGH #OURT ON PREVENTING FORCED
MARRIAGE BY SENTENCING OFFENDERS FOR SEXUAL OFFENCES� COURTS OF FIRST INSTANCE MAY DECIDE
ON NO GROUNDS FOR PROSECUTION IN CONSIDERATION OF MISTAKE OF THE LAW� )N .EVľEHIR� AS
STATED ABOVE� THE COURT OF ASSIZE FOUND THAT THE DEFENDANT LACKS THE AWARENESS THAT HE IS
ACTING UNLAWFULLY SINCE EARLY MARRIAGE IS NOT CONSIDERED ILLEGAL OR INCONVENIENT IN THE
EYES OF THE SOCIETY���� )N THE SAME MANNER� SOME 4URKISH ACADEMICS DID CONCUR WITH THE
CONCLUSION OF THE COURT����

4HE FINDINGS OF THE #OURT INDEED INVITE CRITICISM IN TWO MAIN RESPECTS� &IRSTLY�
THE DEFENCE ON THE UNAWARENESS OF CRIMINALIZATION OF EARLY MARRIAGE IS BASELESS SINCE
NATIONWIDE CAMPAIGNS AGAINST FORCED AND CHILD MARRIAGE HAVE BEEN RUNNING BY .'/S FOR
WOMENÁS RIGHTS FOR A CONSIDERABLE TIME� !DDITIONALLY� INTERNATIONAL ORGANISATIONS SUCH AS
THE 5.)#%& RUNS TRAINING PROGRAMMES WITH THE COLLABORATION OF THE -INISTRY OF &AMILY
AND 3OCIAL 0OLICIES���� 4HEREFORE� THE ACT CANNOT BE CONSIDERED A REASONABLE MISTAKE TO
MAKE AS THE DEFENDANTS MUST HAVE KNOWN THE ILLEGALITY OF THEIR ACTS� !RGUMENTS BASED ON
IGNORANCE OF THE ILLEGALITY OF CHILD MARRIAGE CANNOT BE DEEMED REASONABLE IN THE MODERN
AGE���� 3ECONDLY� THE JUDGEMENT OF THE #OURT� WHICH RESTS ON THE SOCIAL AND CULTURAL
FACTUALITY� FAILS TO COMPLY WITH THE DEVELOPMENTAL EFFECT OF THE JUDICIARY� )NSTEAD OF
MAKING DECISIONS IN LINE WITH SOCIAL NARRATIVES� THE #OURT SHOULD HAVE SERVED SOLVING
SOCIAL PROBLEMS BY JUDICIAL ACTIVISM� )T CANNOT BE DENIED THAT SOCIAL NORMS ARE HIGHLY
INFLUENTIAL IN FORMULATING CRIMINAL LAW���� #RIME CONTROL BECOMES POSSIBLE ONLY IF A
CRIMINAL LAW CONTAINS MORAL CODES REFLECTING THE COMMUNITY IT RULES���� (OWEVER� THESE
NORMS MAY ALSO ENCOURAGE VIOLATION OF THE LAWS AS IN THE CASE OF FORCED MARRIAGE����
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!LTHOUGH CRIMINAL LAW CANNOT CHANGE THE ACCEPTANCE OF THE COMMUNITY� IT CAN SHAPE
SOCIAL NORMS AND THE UNDERSTANDING OF INDIVIDUAL MORALITY���� 4HE COERCIVE POWER OF
CRIMINAL LAW IS A KEY FACTOR IN TERMS OF DEALING WITH FORCING GIRLS TO GET MARRIED�

!NOTHER RELATED POINT TO THE SUBJECT IS THE EFFECT OF RELIGIOUS MARRIAGE PERFORMED
BY IMAMS ON UNDERAGE MARRIAGES� !LTHOUGH IT MAY BE ARGUED THAT THERE IS NO CONNECTION
BETWEEN RELIGIOUS RITUALS AND SUCHMARRIAGES� STATISTICS INDICATE THE CONTRARY� !CCORDING TO
SURVEYS� ����� OF UNDERAGE MARRIAGES ARE PERFORMED BY RELIGIOUS REPRESENTATIVES �IMAM	
AND THEREFORE� HAVE ONLY RELIGIOUS SIGNIFICANCE BUT NO LEGAL EFFECT� GIVEN THE FACT THAT THE
CIVIL LAW MARRIAGE HAS NOT BEEN CONCLUDED���� 4HE MAIN REASON IS THAT� AS STATED ABOVE�
THE 4URKISH #IVIL #ODE STATES� AS A RULE� THAT THE AGE OF MARRIAGE AS EIGHTEEN� THE AGE OF
SEVENTEEN UPON CONSENT OF THE LEGAL GUARDIANS AND THE AGE OF SIXTEEN IN CASE OF EXCEPTIONAL
CIRCUMSTANCES UPON A COURTÁS APPROVAL� 4HE VICTIMS ARE MOSTLY UNDER THE AGE OF SIXTEEN�
(ENCE� THE LEGAL IMPOSSIBILITY OF A CIVIL MARRIAGE UNDER THE AGE OF SIXTEEN LEADS THE SOCIETY
TO RELIGIOUS MARRIAGE AND OPENS THE WAY TO SEXUAL ABUSE�

)N TERMS OF COPING WITH EARLY MARRIAGES� THE 4URKISH LAWMAKER INTRODUCED
!RTICLE ���� WHICH PENALIZED HAVING A RELIGIOUS MARRIAGE PERFORMED BY AN IMAM PRIOR TO A
CIVIL MARRIAGE� 4HE MAIN REASON FOR THE AFOREMENTIONED LEGISLATION IS ABROGATING
BACKWARD UNDERSTANDING WITHIN THE SOCIETY���� 0ERSONS WHO HOLD A RELIGIOUS MARRIAGE
CEREMONY WITHOUT AN OFFICIAL MARRIAGE SHALL� THEREFORE� BE SENTENCED TO A PENALTY OF
IMPRISONMENT FOR A TERM OF TWO TO SIX MONTHS� )N OTHER WORDS� COUPLES ARE REQUIRED FIRST
TO MARRY IN A CIVIL CEREMONY BEFORE HAVING A RELIGIOUS MARRIAGE� )T CAN BE STRONGLY
ARGUED THAT SUCH A PRECAUTION WAS ADOPTED TO PREVENT POLYGAMY AS ONE OF THE WIVES CAN
MARRY IN A CIVIL CEREMONY� )N CONTRAST� THE OTHERS CAN ONLY MARRY THROUGH A RELIGIOUS
CEREMONY���� )T IS WORTH NOTING THAT IN THE CASE OF POLYGAMY� THE OTHER WIVES DO NOT
OBTAIN AN OFFICIAL STATUS� HENCE CANNOT OBTAIN A CERTAIN NUMBER OF RIGHTS SUCH AS THE RIGHT
OF INHERITANCE���� -OREOVER� IN TERMS OF AVERTING PLURAL MARRIAGE� ANY PERSON WHO
ADMINISTERS A RELIGIOUS MARRIAGE CEREMONY WITHOUT ISSUING A DOCUMENT VERIFYING AN
OFFICIAL MARRIAGE WHICH HAS BEEN CONCLUDED IN ACCORDANCE WITH THE LAW SHALL BE
SENTENCED TO A PENALTY OF IMPRISONMENT FOR A PERIOD OF TWO TO SIX MONTHS� 4HEREFORE�
RELIGIOUS REPRESENTATIVES MAY ALSO BE PUNISHED BY LAW� SINCE A RELIGIOUS CEREMONY IS
MERELY SECONDARY AND OPTIONAL�
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4HE 4URKISH #ONSTITUTIONAL #OURT OVERRULED THE TWO CLAUSES OF THE AFOREMENTIONED !RTICLE
ON THE BASIS OF PRIVACY OF PRIVATE LIFE��� AND FREEDOM OF RELIGION AND CONSCIENCE���� 4HE
#OURT HELD THAT THE PRINCIPLE OF RATIONALITYWAS VIOLATED SINCE� ALTHOUGH LIVING TOGETHER AND
HAVING CHILDREN WITHOUT A CIVIL MARRIAGE IS NOT CRIMINALIZED� THE PRESENT !RTICLE PENALIZES
THE RIGHT TO HAVE A RELIGIOUS MARRIAGE���� 4HE FINDINGS OF THE #OURT COMPLETELY DISREGARD
THE LOGIC BEHIND THE CODIFICATION OF SUCH AN!RTICLE� 4HE LEGISLATURE HAS AIMED TO ENCOURAGE
MONOGAMY AND TO SECURE THE RIGHTS OF WOMEN UNDER MARRIAGE AGREEMENTS BY STIPULATING
THE IMPORTANCE OF CIVIL MARRIAGE IN 4URKEY� 0ARADOXICALLY� THE LAW WHICH WAS RECENTLY
PASSED BY THE 4URKISH PARLIAMENT REGARDING THE AUTHORIZATION THEMUFTIS NEED TO CONCLUDE
A CIVIL MARRIAGE ILLUSTRATES THE INTENTION OF THE LAWMAKERS IN FAVOUR OF RECOGNISING LEGALLY
RELIGIOUS MARRIAGE BUT NOT RECOGNISING DE FACTO UNIONS�

!S STATED ABOVE� TWO PROVISIONS OF THE 4URKISH #IVIL #ODE LEAD TO APPLICATIONS FOR
MARRIAGES UNDER THE AGE OF EIGHTEEN IN 4URKEY� 4HE FIRST ONE IS !RTICLE ��� ��	 OF THE
4URKISH #IVIL #ODE� WHICH SETS THE MINIMUM AGE OF MARRIAGE AS SEVENTEEN� 4HE SECOND
ONE IS !RTICLE ��� ��	 OF THE 4URKISH #IVIL #ODE WHICH ALLOWS MARRIAGES AT THE AGE OF
SIXTEEN UPON A COURTÁS APPROVAL IN THE CASE OF EXCEPTIONAL CIRCUMSTANCES� #ONSIDERING
THE INTERNATIONAL OBLIGATIONS OF 4URKEY DERIVED FROM THE #%$!7 AND 5.#2#� THE FIRST
SCENARIO SHOULD RESULT IN A COMPREHENSIVE REVISION OF THESE PROVISIONS IN THE IMMEDIATE
FUTURE� !CCORDINGLY� THE MINIMUM AGE OF MARRIAGE MUST BE AMENDED TO EIGHTEEN�
COMPATIBLE WITH THE AGE OF CONSENT� -ORE IMPORTANTLY AND URGENTLY� !RTICLE ��� ��	
REGARDING MARRIAGE AT THE AGE OF SIXTEEN IN CASE OF EXCEPTIONAL CIRCUMSTANCES� SHOULD
ALSO BE AMENDED� &URTHERMORE� !RTICLE �� ��	 OF THE 4URKISH #IVIL #ODE� WHICH RECOGNISES
AS OF AGE THE PERSON MARRIED UNDER THE AGE OF EIGHTEEN MUST BE ABROGATED� DUE TO THE
FACT THAT THIS PROVISION PUTS THE MARRIED CHILD INTO THE SHOES OF AN ADULT� !S A RULE� UNDER
THE AGE OF EIGHTEEN� CHILDREN MAY ONLY ENTER INTO OBLIGATIONS OR GIVE UP THE RIGHTS WITH
THE CONSENT OF THEIR LEGAL GUARDIANS IN THE 4URKISH LEGAL SYSTEM���� (OWEVER� JUST AFTER
THE MARRIAGE� !RTICLE �� ��	 OF THE 4URKISH #IVIL #ODE ALLOWS A MARRIED CHILD OF SEVENTEEN
OR SIXTEEN YEARS OLD TO ENTER INTO OBLIGATIONS OR GIVE UP THE RIGHTS WITHOUT THE CONSENT OF
HER�HIS LEGAL GUARDIANS� /N THE ONE HAND� THE 4URKISH LEGAL SYSTEM CONSIDERS A PERSON
UNDER THE AGE OF EIGHTEEN AS A MINOR AND PROTECTS HER�HIM EVEN FROM HER�HIS ACTS SUCH
AS ENTERING INTO OBLIGATIONS AND REQUIRES HER�HIS LEGAL GUARDIANS CONSENT TO DO SO� BUT ON
THE OTHER HAND IT ALLOWS A PERSON OF SIXTEEN OR SEVENTEEN YEARS OLD TO MARRY UPON

��� 3EE 4URKIYE #UMHURIYETI !NAYASASI ;4#!= �4®RKIYE #UMHURIYETI !NAYASAS°	 ;4(% #/.34)454)/. /& 4(%
2%05",)# /& 452+%9= ART� �� �����	 �4URK�	�

��� )D� ART� ���
��� 3EE GENERALLY !NAYASA -AHKEMESI ;!-= ;#/.34)454)/.!, #/524= � /FFICIAL 'AZETTE *UNE ��� ����  ������

������� %�� ������� +� �����	 �4URK�	�
��� 3UPRA NOTE �� ART� ���
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HER�HIS LEGAL GUARDIANÁS CONSENT OR COURT APPROVAL� AND ASSUMES HER�HIM AS AN ADULT
AFTER THE MARRIAGE CEREMONY�

)F THESE AMENDMENTS OF THE 4URKISH #IVIL #ODE CANNOT BE REALISED� THE SECOND
SCENARIO SHOULD TARGET THE COURTS� #ONSIDERING !RTICLE �� ��	 OF THE 4URKISH #ONSTITUTION�
WHICH STATES THAT IN THE EVENT OF A CONFLICT BETWEEN AN INTERNATIONAL AGREEMENT AND THE
DOMESTIC LAW THAT REGARDS FUNDAMENTAL RIGHTS AND FREEDOMS� THE JUDGE HAS THE DISCRETION
TO APPLY THE INTERNATIONAL AGREEMENT���� *UDGES DETERMINE THE CONFLICT BETWEEN !RTICLE
��� ��	 OF THE 4URKISH #IVIL #ODE AND INTERNATIONAL AGREEMENTS IN RELATION TO THE
FUNDAMENTAL RIGHTS AND FREEDOMS SUCH AS THOSE CONFERRED BY #%$!7 AND 5.#2#� *UDGES
MUST DIRECTLY APPLY THE INTERNATIONAL LAW AND MUST DISMISS THE CASES REGARDING COURT
APPROVALS FOR THE MARRIAGES UNDER THE AGE OF SIXTEEN IN EXCEPTIONAL CIRCUMSTANCES� 9ET�
THESE CASES CAN BE THE SUBJECT OF INDIVIDUAL APPLICATIONS BEFORE THE 4URKISH
#ONSTITUTIONAL #OURT�

)N THIS SECOND SCENARIO� JUDGES CANNOT CONSIDER MARRIAGES OF PERSONS AT THE AGE
OF SEVENTEEN BECAUSE IT DOES NOT REQUIRE A JUDGEÁS APPROVAL� THE PROSPECTIVE SPOUSES MUST
ONLY SUBMIT THE LEGAL GUARDIANÁS WRITTEN AND NOTARISED CONSENT WHEN THEY APPLY FOR THE
MARRIAGE��� 4HEREFORE THE JUDGE CANNOT DETERMINE WHETHER A CONFLICT BETWEEN THE
DOMESTIC LAW AND THE INTERNATIONAL LAW HAS TAKEN PLACE BECAUSE THE JUDGE IN QUESTION IS
NOT IN CHARGE OF THE APPLICATION PROCEDURE AND THE MARRIAGE CEREMONY� 4HE ONLY
SOLUTION IS TO REVISE THE CURRENT LAW IN ORDER TO PREVENT MARRIAGES AT THE AGE OF SEVENTEEN
AND TO TAKE MEASURES ACCORDINGLY�

7HILST CONSIDERING THE ORIGINS OF THE 4URKISH #IVIL #ODE� THE REVISION OF THE 3WISS
#IVIL #ODE AGAINST FORCED MARRIAGE CAN PROVIDE A VERY CLOSE MODEL� )N 3WITZERLAND�
BESIDES THE ABROGATION *AN� �� ����� OF THE PROVISION WHICH ALLOWED MARRIAGE UNDER THE
AGE OF EIGHTEEN BASED ON EXCEPTIONAL CIRCUMSTANCES� A &EDERAL ,AW ON -EASURES TO &IGHT
AGAINST &ORCED -ARRIAGES ALSO ENTERED INTO FORCE ON *ULY �� �������� 4HE PROVISIONS OF THE

��� !CCORDING TO !RTICLE �� OF THE 4URKISH #ONSTITUTION OF �����
;)=NTERNATIONAL AGREEMENTS DULY PUT INTO EFFECT HAVE THE FORCE OF LAW� .O APPEAL TO
THE 4URKISH #ONSTITUTIONAL #OURT SHALL BE MADE WITH REGARD TO THESE AGREEMENTS� ON
THE GROUNDS THAT THEY ARE UNCONSTITUTIONAL� �3ENTENCE ADDED ON -AY �� ����� !CT
.O� ����	 )N THE CASE OF A CONFLICT BETWEEN INTERNATIONAL AGREEMENTS� DULY PUT INTO
EFFECT� CONCERNING FUNDAMENTAL RIGHTS AND FREEDOMS AND THE LAWS DUE TO DIFFERENCES
IN PROVISIONS ON THE SAME MATTER� THE PROVISIONS OF INTERNATIONAL AGREEMENTS SHALL
PREVAIL�

��� 3UPRA NOTE �� ART� ����
��� 3EE� E�G�� &RENCH VERSION IS AVAILABLE ATHTTPS���WWW�ADMIN�CH�OPC�FR�FEDERALGAZETTE�����������PDF� E�G��

'ERMAN VERSION IS AVAILABLE AT HTTPS���WWW�ADMIN�CH�OPC�DE�FEDERALGAZETTE�����������PDF �LAST ACCESSES
/CTOBER� �� ����	� 3WITZERLAND RATIFIED THE )STANBUL #ONVENTION IN -AY ����� .O LEGISLATIVE ALTERATION
IS NECESSARY SINCE 3WITZERLAND HAS ALREADY MET THE STANDARDS OF THE #ONVENTION� 3EE 3WITZERLAND
RATIFIES THE )STANBUL #ONVENTION� (5-!.2)'(43�#(� HTTPS���WWW�HUMANRIGHTS�CH�EN�SWITZERLAND�INTERNAL
AFFAIRS�RATIFICATIONS�SWITZERLANDRATIFIESISTANBULCONVENTION �LAST ACCESSED ����������	�

��



4(% 5.!##%04!",% 30%#42% /& 5.$%2!'%$ &/2#%$ -!22)!'% ). 452+%9

3WISS 3#(7%):%2)3#(%3 :)6),'%3%4:"5#( ;:'"= ;#IVIL #ODE= $EC� ��� ����� IN RELATION TO THE
ANNULMENT OF MARRIAGE AND THE CIVIL REGISTRARÁS PREPARATORY PROCEDURE FOR MARRIAGE HAVE
BEEN REVISED� )N VIEW OF THAT� THE CIVIL REGISTRAR MUST EXAMINE FIRSTLY� THE AGE OF THE
FUTURE SPOUSES���� 4HIS IS THE FIRST BARRIER IN ORDER TO PREVENT A MARRIAGE OF PERSONS
UNDER THE AGE OF EIGHTEEN���� 4HE CIVIL REGISTRAR� SECONDLY� EXAMINES WHETHER THERE ARE
ANY CIRCUMSTANCES THAT ILLUSTRATE THAT THE REQUEST CLEARLY DOES NOT REFLECT THE FREE WILL OF
THE PROSPECTIVE SPOUSES���� $ESPITE THIS BARRIER���� IF A FORCED MARRIAGE WERE TO OCCUR� THE
3WISS 3#(7%):%2)3#(%3 :)6),'%3%4:"5#( ;:'"= ;#IVIL #ODE= $EC� ��� ����� WOULD ADOPT A
NEW REGIME OF ANNULMENT OF MARRIAGE WITHOUT TIME LIMITATION ON TWO GROUNDS���� 4HE
FIRST ONE IS RELATED TO THE CASE WHERE ONE OF THE SPOUSES DID NOT CONCLUDE THE MARRIAGE
WITH HER�HIS FREE WILL AND THE SECOND IS RELATED TO SUCH CASES WHERE ONE OF THE SPOUSES
DID NOT REACH THE AGE OF EIGHTEEN AT THE TIME OF THE MARRIAGE����

-OREOVER� !RTICLE ��� OF THE 4URKISH #IVIL #ODE REGARDING THE ANNULMENT OF
MARRIAGE IN CASE OF DURESS MUST ALSO BE REVISED� 4HE CURRENT PROVISION IS PROBLEMATIC ON
TWO GROUNDS� &IRSTLY� ONLY MARRIAGES WHICH ARE CONCLUDED WITH THE CONSENT OF THE SPOUSE
UNDER DURESS THAT CREATES A SERIOUS AND IMMEDIATE DANGER TO DIRECTLY HER�HIS OR ONE OF
HER�HIS RELATIVESÁ FUNDAMENTAL RIGHTS SUCH AS LIFE� HEALTH� HONOUR AND DIGNITY CAN BE
ANNULLED� 4HEREFORE� THIS PROVISION DOES NOT OUTLINE PSYCHOLOGICAL OR SOCIAL PRESSURE AS
DURESS� 3ECONDLY� THE PROVISION CLEARLY STIPULATES A TIME LIMITATION FOR THE ANNULMENT OF
THE MARRIAGE� SUCH AS SIX MONTHS STARTING WITH THE END OF DURESS AND FIVE YEARS AFTER THE
MARRIAGE WAS CONCLUDED� )N ORDER TO PROTECT THE VICTIMS OF FORCED MARRIAGES� THE CONCEPT
OF ÃFORCEÄ SHOULD BE REDEFINED� AND THE PSYCHOLOGICAL AND SOCIAL PRESSURE HAS TO BE
INCLUDED AND THE CLAIM OF THE ANNULMENT OF MARRIAGE SHOULD BE OFF THE TIME LIMITATION�

��� &EDERAL ,AW ON -EASURES TO &IGHT AGAINST &ORCED -ARRIAGES REVISED ALSO THE 3WISS 3#(7%):%2)3#(%3

342!&'%3%4:"5#( ;34'"= ;#2)-).!, #/$%=� $EC� ��� ���� AND INSERTED A NEW NORM CONCERNED THE FORCED
MARRIAGE AND FORCED REGISTERED PARTNERSHIP INTO THE #ODE AS FOLLOWS�

;!=NY PERSON WHO� BY THE USE OF FORCE OR THE THREAT OF SERIOUS DETRIMENT OR OTHER
RESTRICTION OF ANOTHERÁS FREEDOM TO ACT COMPELS ANOTHER TO ENTER INTO AMARRIAGE OR TO
HAVE A SAMESEX PARTNERSHIP REGISTERED IS LIABLE TO A CUSTODIAL SENTENCE NOT EXCEEDING
FIVE YEARS OR TO A MONETARY PENALTY�

Ã#ONSEQUENTLY� THE REGISTER AUTHORITIES ARE OBLIGED TO REPORT TO THE COMPETENT AUTHORITY THE CASES OF COERCION
AND THE OTHER OFFENSES THAT COME TO THEIR ATTENTION WHILE CARRYING OUT THEIR OFFICIAL DUTIESÄ� ACCORDING TO
ARTICLE �� ��	 OF THE 3WISS 3#(7%):%2)3#(%3 :)6),'%3%4:"5#( ;:'"= ;#IVIL #ODE= $EC� ��� �����

��� 3EE GENERALLY !NDREAS "UCHER� ,ÁACCUEIL DES MARIAGES FORCES� !*0�0*! ����� ���� �����	�
��� 3UPRA NOTE ���� ART� ����	��	�
��� 4HE CIVIL REGISTRAR MAY HAVE SOME DIFFICULTIES IN ORDER TO UNDERSTAND WHETHER THE PROSPECTIVE SPOUSES

MANIFEST THEIR FREE WILL OR NOT� SEE "UCHER� SUPRA NOTE ���� AT �����
��� !CCORDING TO ART� �����	 OF THE 3WISS 3#(7%):%2)3#(%3 :)6),'%3%4:"5#( ;:'"= ;#IVIL #ODE= $EC� ��� ����

AN ACTION FOR ANNULMENT IS BROUGHT EX OFFICIO BY THE COMPETENT CANTONAL AUTHORITY
AT THE DOMICILE OF THE SPOUSES� IN ADDITION� ANY INTERESTED PARTY IS ENTITLED TO BRING
SUCH ACTION� 0ROVIDED THIS IS COMPATIBLE WITH THEIR DUTIES� THE FEDERAL AND CANTONAL
AUTHORITIES SHALL CONTACT THE AUTHORITY COMPETENT FOR THE ACTION IF THEY HAVE REASON
TO BELIEVE THAT THERE ARE GROUNDS FOR ANNULMENT�

��� 3EE SUPRA NOTE ���� ART� ����
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%VEN THOUGH 4URKEY EXPERIENCED A RADICAL LAW REFORM WHICH REPRESENTS THE MOVE FROM
A LEGAL SYSTEM BASED ON RELIGIOUS LAW TO A LEGAL SYSTEM BUILT ON SECULAR AND DEMOCRATIC
VALUES AFTER THE FOUNDATION OF THE 4URKISH 2EPUBLIC IN ����� THE COUNTRY STILL STRUGGLES
WITH ITS RELIGIOUS AND SOCIOCULTURAL LEGACY AND THE FORCED MARRIAGE OF CHILDREN IS ONE OF
THE PROBLEMS CREATED BY THIS BACKGROUND� 5NFORTUNATELY� STATISTICS ILLUSTRATE THAT MOST
VICTIMS ARE GIRLS�

&ORCED MARRIAGE IS CONSIDERED AS A MARRIAGE OR A UNION ALIKE WHICH LACKS FULL AND
FREE CONSENT OF AT LEAST ONE PARTY AND DURESS IS INVOLVED� %VEN THOUGH THE UNION IS NOT
RECOGNIZED AS A CIVIL MARRIAGE� LIKE RELIGIOUS MARRIAGES IN 4URKEY� IF ONE OF THE PARTYÁS
CONSENT IS LACKING OR SHE�HE IS FORCED TO MARRY� THE AFOREMENTIONED UNION MUST BE
CONSIDERED AS A FORCED MARRIAGE� )N FACT� STATISTICS SHOW THAT UNDERAGE MARRIAGES ARE
GENERALLY PERFORMED BY RELIGIOUS REPRESENTATIVES I�E� IMAMS IN 4URKEY�

)N CASES WHERE A FUTURE SPOUSE IS A CHILD� HER�HIS CONSENT IS CONTRADICTIVE�
WHETHER SHE�HE DID OR COULD GIVE HER�HIS INFORMED CONSENT TO MARRIAGE OR NOT� !DOPTING
THIS APPROACH� THE #OMMITTEES OF THE #%$!7 AND THE 5.#2# HAVE RECOMMENDED TO THE
MEMBER STATES Ã;N=OT TO ALLOW EXCEPTIONS TO MINIMUM AGE OF MARRIAGE EVEN WITH
CONSENTÄ�

4HE PHENOMENON OF FORCED MARRIAGE OF CHILDREN IN 4URKEY HAS TWO FACES LIKE A
MEDALLION� ON THE ONE HAND� THERE IS A SOCIOCULTURAL AND ECONOMIC BACKGROUND AND ON
THE OTHER HAND� THERE IS A LEGAL ENVIRONMENT WHICH ALLOWS MARRIAGES UNDER THE AGE OF
EIGHTEEN AND DOES NOT CRIMINALIZE FORCED MARRIAGE� )N MANY CASES� GIRLS HAVE NO CHOICE
BUT TO MARRY THE MAN CHOSEN FOR THEM BY THEIR PARENTS IN ORDER TO SAFEGUARD THE FAMILYÁS
HONOUR SINCE A YOUNG GIRL MAY PUT HER PURITY IN DANGER BY MAKING MISTAKES�

9ET� THE 4URKISH #IVIL #ODE ADOPTS A CONTROVERSIAL POSITION BY ALLOWING A
MARRIAGE OF A CHILD WHO IS SEVENTEEN YEARS OLD UPON THE CONSENT OF HER�HIS LEGAL
GUARDIAN AND SIXTEEN YEARS OLD UPON A COURTÁS APPROVAL IN EXCEPTIONAL CIRCUMSTANCES
ACCORDING TO !RTICLE ��� OF THE 4URKISH #IVIL #ODE� 2ELIGIOUS MARRIAGES ARE PART OF THE
SOCIOCULTURAL PRACTICES AND HAVE NO LEGAL EFFECT� 'RANTING AUTHORIZATION TO MUFTIS�IMAMS
TO PERFORM CIVIL MARRIAGES CANNOT PROHIBIT��� UNDERAGE RELIGIOUS MARRIAGES DUE TO THE
FACT THAT THE MUFTIS WILL BE ALLOWED TO CONCLUDE A MARRIAGE WHICH REQUIRES AT LEAST THE
SPOUSES AT THE AGE OF SEVENTEEN WITH THE CONSENT OF THEIR GUARDIANS OR THE SPOUSES AT THE
AGE OF SIXTEEN WITH THE COURTÁS APPROVAL ACCORDING TO THE 4URKISH #IVIL #ODE� (OWEVER�

��� 3EE 2AF 3ANCHEZ� .EW 4URKISH -ARRIAGE ,AW 0ROMPTS &EAR OF #HILD 7EDDINGS� 4(% 4%,%'2!0(� �����	�
HTTPS���WWW�TELEGRAPH�CO�UK�NEWS������������NEWTURKISHMARRIAGELAWPROMPTSFEARSCHILDWEDDING
S��
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UNDER THESE CIRCUMSTANCES� THERE IS NO LEGAL PROHIBITION TO CONCLUDE RELIGIOUS MARRIAGES
BY THE IMAMS�

4HE PRESENT AUTHORS ARE OF THE OPINION THAT SERIOUS MEASURES MUST BE TAKEN IN
ORDER TO FULFIL THE INTERNATIONAL COMMITMENTS OF 4URKEY IN TERMS OF CIVIL AND CRIMINAL
STANDARDS� &IRST OF ALL� THE 4URKISH LAWMAKER MUST CHANGE THE #IVIL #ODE TO FORBID
MARRIAGES UNDER THE AGE OF EIGHTEEN� WITHOUT ENVISAGING ANY EXCEPTIONS� 3ECONDLY� A
SPECIAL CRIMINAL PROVISION MUST BE INCLUDED IN THE 4URKISH #RIMINAL #ODE TO PREVENT
FORCED MARRIAGES� AS SEEN IN CRIMINAL CODES IN OTHER %UROPEAN JURISDICTIONS� ,ASTLY�
PERHAPS MOST IMPORTANTLY� THE SOCIAL DYNAMICS ON SEXUAL TABOOS AND THE POSITION OF
WOMEN IN 4URKEY MUST BE AMELIORATED THROUGH EDUCATING SOCIETY SINCE THE PROBLEM OF
FORCED MARRIAGE CANNOT BE PREVENTED MERELY BY PASSING LAWS AGAINST IT�

��
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0AUL 3AMUELSON� AN ESTEEMED ECONOMIST� ASSERTED THAT THE PRINCIPLE OF COMPARATIVE ADVANTAGEWAS
THE MOST BEAUTIFUL IDEA IN ECONOMICS� (OWEVER� HE TOOK THIS POSITION AT A TIME WHEN !MERICA WAS
A LEADER IN GLOBAL TRADE� NOT WHEN WE WERE RUNNING AN OVERALL TRADE DEFICIT OF ���� BILLION AND A
TRADE DEFICIT WITH ONE COUNTRY� #HINA� OF ���� BILLION� 4HUS� THERE WAS LITTLE IMPETUS TO EXAMINE THE
UNDERLYING BASIS OF 2ICARDOÁS THEORY OF COMPARATIVE ADVANTAGE�
/NCE 2ICCARDOÁS THEOREM IS EXAMINED IN ITS ENTIRETY� TWO UNDERIDENTIFIED FACTORS STAND OUT� THAT
2ICARDO ASSUMED THAT CAPITAL WOULD BE LOYAL TO THE COUNTRY OF ORIGIN AND THAT ADJUSTMENTS IN THE
VALUE OF CURRENCIES WOULD EVENTUALLY EVEN OUT IMBALANCES IN TRADE� %VEN HERE� HE RECOGNIZED THAT�
WHEN ONE COUNTRY CONSISTENTLY RUNS A TRADE DEFICIT� THERE IS A TRANSFER OF WEALTH FROM THAT COUNTRY�
2ICARDOÁS EXAMPLE OF CLOTH AND WINE ALSO DID NOT INVOLVE DUALUSE TECHNOLOGIES THAT HAVE NOT JUST
INDUSTRIAL USES BUT MILITARY USES AS WELL�
7HEN CAPITAL IS FREE TO MOVE AROUND THE WORLD IN SEARCH OF HIGHER RETURNS AND WHEN THE
CONVENTIONAL WISDOM IS THAT THE PURPOSE OF A CORPORATION IS TO MAXIMIZE SHAREHOLDER VALUE� AND
NOT WORKER WELLBEING� INTERNATIONAL TRADE TURNS INTO LABOR ARBITRAGE AND JOBS ARE SHIPPED FROM
THE IMPORTING NATION TO THE EXPORTING NATION� !S A CONSEQUENCE� THE 5NITED 3TATES HAS LOST MUCH
OF ITS MANUFACTURING BASE� &ROM ���� TO ����� THE 5NITED 3TATES LOST OVER FIVE MILLION
MANUFACTURING JOBS� ALMOST ONETHIRD OF THE TOTAL�
7HILE IT HAS BEEN ARGUED THAT THESE JOB LOSSES HAVE BEEN CAUSED BY AUTOMATION� WHEN ENTIRE
INDUSTRIES� SUCH AS THE WOOD FURNITURE INDUSTRY EXAMINED IN THIS ARTICLE� MOVE OFFSHORE TO A
NATION WITH LOW LABOR STANDARDS� IT IS LABOR ARBITRAGE AND NOT AUTOMATION THAT IS THE CULPRIT� !ND
WHEN "OEING CONTRACTS OUT PORTIONS OF ITS PLANES TO COUNTRIES AND COMPANIES THAT ARGUABLY HAVE
NO MORE TECHNICAL SUPERIORITY THAN "OEING� IN ORDER TO OBTAIN SALES FROM SUCH COUNTRIES� THIS
TRANSFER OF JOBS IS NOT CAUSED BY AUTOMATION� BUT RATHER BY THE DESIRE TO ENHANCE SALES� CORPORATE
PROFITABILITY� AND SHAREHOLDER WEALTH�
4HIS ARTICLE FIRST ANALYZES 2ICARDOÁS THEOREM� NOT JUST HIS ARGUMENT IN FAVOR OF COMPARATIVE
ADVANTAGE� BUT ALSO THE CONDITIONS THAT ARE NECESSARY FOR THE THEORY TO WORK� NAMELY� THAT CAPITAL
IS LOYAL TO THE COUNTRY OF ORIGIN AND THAT CURRENCIES WILL ADJUST TO LEVEL OUT IMBALANCES IN TRADE� )T

��
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THEN TRACES THE FLOW OF FOREIGN DIRECT INVESTMENT INTO #HINA AND THE BASIS FOR THAT FLOW ¾ CHEAP
LABOR� )T THEN ANALYZES #HINAÁS MANIPULATION OF THE YUAN AND THE CHANGES IN THE RELATIVE VALUATION
OF CURRENCIES�
4HE NEXT SECTION OF THE ARTICLE ADDRESSES #HINAÁS ENTRY INTO THE 7ORLD 4RADE /RGANIZATION AND ITS
FAILURE TO LIVE UP TO ITS AGREEMENT AND MOVE TO A MARKETBASED ECONOMY� #HINAÁS RELIANCE ON
STATEOWNED ENTERPRISES� ITS SUBSIDIZATION OF EXPORT AND HIGHTECH INDUSTRIES� AND ITS DIRECT AND
INDIRECT COERCION OF TECHNOLOGICAL TRANSFER AND KNOWHOW FROM THE 5� 3� AND OTHER COUNTRIES  ALL
STAND IN OPPOSITION TO THE PRINCIPLES TO WHICH OTHER COUNTRIES HAVE AGREED IN CONNECTION WITH
THEIR PARTICIPATION IN THE 7ORLD 4RADE /RGANIZATION�
! CRITICAL FACTOR THAT HAS NOT BEEN UNDERSTOOD IN CONNECTION WITH GLOBAL TRADE IS THAT THE TRANSFER
OF DUALUSE TECHNOLOGY TO #HINA ALSO CARRIES WITH IT NATIONAL SECURITY IMPLICATIONS� 4HE NEXT
SECTIONS LOOK AT FORCED TECHNOLOGY TRANSFER AND #HINAÁS MILITARY GOALS� INCLUDING ITS POLICY TO BE
BOTH INDUSTRIALLY AND MILITARILY SELFSUFFICIENT �SOMETHING THE 5NITED 3TATES SHOULD AIM AT AS WELL	�
4HIS LEADS TO A DISCUSSION OF INDUSTRIAL POLICY� #HINA HAS CLEARLY ARTICULATED ITS INDUSTRIAL POLICY
AND THE STEPS THAT IT WILL TAKE TO IMPLEMENT IT� 4HE 5NITED 3TATES CANNOT AFFORD TO BE DEPENDENT
UPON PRODUCTS ORIGINATING FROM� OR SUPPLY CHAINS RUNNING THROUGH� OTHER COUNTRIES ¾ PARTICULARLY
WHEN SUCH COUNTRIES ARE HOSTILE TO THE 5NITED 3TATES� )T CANNOT AFFORD IT FROM THE STANDPOINT OF
PROVIDING GOOD PAYING JOBS FOR ITS CITIZENS� FROM THE STANDPOINT OF BEING A LEADER IN RESEARCH AND
DEVELOPMENT� NOR FROM THE STANDPOINT OF NATIONAL SECURITY�
4HE CONCLUSION ASSERTS THAT 3EN� 2UBIOÁS Ä-ADE IN #HINA ���� AND THE &UTURE !MERICAN )NDUSTRYÄ
MAY BE THE OPENING FOR A CRITICALLY NECESSARY DIALOGUE THAT ASSESSES THE NATURE OF� AND THE NEED FOR�
AN INDUSTRIAL POLICY FOR THE 5NITED 3TATES� *UST RELYING UPON THE MANTRA THAT FREE TRADE BENEFITS ALL�
AND SUPPORTING SUCH MANTRA ON THE BASIS THAT IT IS ÃPROVEDÄ BY 2ICARDOÁS THEOREM OF COMPARATIVE
ADVANTAGE� IS TO PUT OUR HEAD IN THE SAND AND IGNORE THE EVIDENCE SET FORTH IN THIS ARTICLE�
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)NTRODUCTION � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ��
�� $AVID 2ICARDO AND #OMPARATIVE !DVANTAGE � � � � � � � � � � � � � � � � � � � � � � � � � � ��

���� 2ICARDOÁS -ODEL � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ��
���� 2ICARDOÁS ,IMITATIONS ON (IS -ODEL ¾ ,OYALTY OF #APITAL � � � � � � � � � � � � � � ��
���� 2ICARDOÁS !NALYSIS OF THE )MPACT OF 5NBALANCED 4RADE ON THE 2ESPECTIVE 7EALTH

OF #OUNTRIES � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ��
�� &OREIGN 4RADE 4ODAY $OES .OT -EET 2ICARDOÁS #ONDITIONS FOR #OMPARATIVE !DVANTAGE � � � ��

���� 3INCE #APITAL )S .OT ,OYAL� )NVESTMENT BY5�3� #OMPANIES IN #HINA ,EADS TO ,ABOR
!RBITRAGE � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ��

���� ,ABOR !RBITRAGE !S 2EFLECTED IN ,OW #HINESE 7AGES $RIVING AN %XPORT /RIENTED
%CONOMY � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ��

���� ,ABOR !RBITRAGE )NVOLVES .OT *UST #OMPENSATION� "UT !LSO 7ORKING #ONDITIONS � ��
���� ,ABOR !RBITRAGE !S )T (AS 0LAYED /UT IN /NE ,OW4ECH )NDUSTRY � � � � � � � � � ��
���� 9UAN MANIPULATION � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ��

������ #HINESE )NTERVENTION TO 3TEM THE 2ISE IN THE 6ALUE OF THE 9UAN� � � � � � � � ��
������ 2ECOGNITION OF THE 2ELATION OF 4RADE $EFICITS TO .ATIONAL 7EALTH� � � � � � � ��
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������ 4HE #URRENT 3YSTEM FOR 6ALUING #URRENCY� � � � � � � � � � � � � � � � � � � � ��
�� #HINAÁS Ã&REE 4RADEÄ 6IOLATIONS OF 74/ 0RINCIPLES TO !CQUIRE 4ECHNOLOGY AND +NOW(OW

TO 3UPPLANT THE !MERICAN -ANUFACTURING "ASE � � � � � � � � � � � � � � � � � � � � � � � � ��
���� 4HE #ONSEQUENCES OF A .A¢VE !PPROACH TO 'LOBAL 4RADE � � � � � � � � � � � � � � ��
���� #HINAÁS 74/ /BLIGATIONS � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ��
���� #HINAÁS &AILURE TO #OMPLY WITH )TS 74/ /BLIGATIONS � � � � � � � � � � � � � � � � ��
���� 0IRACY AND )NDUSTRIAL %SPIONAGE � � � � � � � � � � � � � � � � � � � � � � � � � � � ��
���� #HINESE &INANCING OF !MERICAN #OMPANIES AS A 4OOL TO !CQUIRE 4ECHNOLOGY � � � ���

�� 4HE ,ACK OF ,OYALTY BY !MERICAN "USINESS TO !MERICAN 4AXPAYERS AND 7ORKERS � � � � � � ���
���� 4HE )LLUSION THAT 'LOBAL 4RADE 0REDICATED 5PON ,ABOR !RBITRAGE 7OULD "ENEFIT

!MERICAN 7ORKERS � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���
���� #ASE 3TUDY ¾ 4HE !IRCRAFT )NDUSTRY � � � � � � � � � � � � � � � � � � � � � � � � � ���

�� 4HE .ATIONAL 3ECURITY !SPECT OF #EDING � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���
���� -ANUFACTURING AND 3PACEAGE !SPECTS � � � � � � � � � � � � � � � � � � � � � � � ���
���� 2AW -ATERIAL !SPECTS � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���

�� 4HE 5NITED 3TATES -UST $EVELOP )TS /WN )NDUSTRIAL 0OLICY "ECAUSE A Ã&REE -ARKETÄ
!PPROACH 2ESULTING IN A ,OSS OF -ANUFACTURED *OBS (AS %VISCERATED THE -IDDLE #LASS � � � ���

���� 7HAT )S AN )NDUSTRIAL 0OLICY� � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���
���� 7HY 7E .EED AN )NDUSTRIAL 0OLICY � � � � � � � � � � � � � � � � � � � � � � � � � � ���
���� &INALLY� -ARCO 2UBIO AND AN !MERICAN 2ESPONSE TO -ADE IN #HINA ���� � � � � � ���

#ONCLUSION � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���
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!DVOCATES OF ÃFREEÄ TRADE GENERALLY REFER TO $AVID 2ICARDOÁS ÃPROOFÄ AS LAID OUT IN HIS ����
BOOK� /. 4(% 02).#)0,%3 /& 0/,)4)#!, %#/./-9 !.$ 4!8!4)/.� IN WHICH HE POSTULATED HIS
THEORY OF COMPARATIVE ADVANTAGE IN FOREIGN TRADE� 5SING %NGLISH CLOTH AND 0ORTUGUESE
WINE AS AN EXAMPLE� HE ÃPROVEDÄ THAT BOTH COUNTRIES WOULD BE BETTER OFF IF THE %NGLISH
FOCUSED UPON CLOTH AND THE 0ORTUGUESE ON WINE� EVEN THOUGH IT WAS CHEAPER IN TERMS OF
LABOR TO PRODUCE BOTH IN 0ORTUGAL�

4HIS THEORY HAS BEEN A STANDARD ITEM IN BASIC ECONOMICS TEXTBOOKS� AND A PRIME
JUSTIFICATION FOR ADVOCATES OF FREE TRADE�� 7ITH 0RESIDENT 4RUMP THREATENING A TRADE WAR�
THE BENEFITS OF ÃFREEÄ TRADE ARE BROADLY ESPOUSED BY BUSINESSES� ACADEMIA AND THE

� $!6)$ 2)#!2$/� /. 4(% 02).#)0,%3 /& 0/,)4)#!, %#/./-9 !.$ 4!8!4)/. �,IBRARY OF %CONOMICS AND ,IBERTY �RD
ED� ����	 �����	�

� 3EE E�G�� .� '2%'/29 -!.+)7� "2)%& 02).#)0,%3 /& -!#2/%#/./-)#3 ��TH ED� ����	 �Ã4HE GAINS FROM
SPECIALIZATION AND TRADE ARE BASED NOT ON ABSOLUTE ADVANTAGE BUT ON COMPARATIVE ADVANTAGE� 7HEN EACH
PERSON SPECIALIZES IN PRODUCING THE GOOD FOR WHICH HE OR SHE HAS A COMPARATIVE ADVANTAGE� TOTAL PRODUCTION
IN THE ECONOMY RISES� 4HIS INCREASE OF THE IN THE SIZE OF THE ECONOMIC PIE CAN BE USED TO MAKE EVERYONE
BETTER OFFÄ	�

� )D� AT ��B� Ã9ET� CONTRARY TO THE OPINION SOMETIMES VOICED BY POLITICIANS AND PUNDITS� INTERNATIONAL TRADE
IS NOT LIKE WAR� IN WHICH SOME COUNTRIES WIN AND OTHERS LOSE� 4RADE ALLOWS ALL COUNTRIES TO ACHIEVE GREATER
PROSPERITYÄ�

��
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MEDIA�� (OWEVER� THERE IS A FUNDAMENTAL DIFFERENCE BETWEEN ÃFREEÄ TRADE AND ÃFAIR
TRADEÄ AND THAT FOREIGN TRADE� AS WELL AS ITS EFFECTS� ARE A MATTER OF POLITICAL AND MILITARY�
AND NOT JUST ECONOMIC� CONCERN� -OREOVER� THOSE WHO ROUTINELY PARROT THE NOTION THAT
2ICARDOÁS THEORY OF COMPARATIVE ADVANTAGE DEMONSTRATES THAT FOREIGN TRADE IS
NECESSARILY BENEFICIAL TO BOTH COUNTRIES HAVE NEVER READ 2ICARDO AND FAIL TO BE AWARE OF
THE CAVEATS HE ASSERTED IN ORDER THAT FOREIGN TRADE BE MUTUALLY BENEFICIAL� )N SHORT�
2ICARDOÁS PROOF OF MUTUAL BENEFIT IS CONDITIONED UPON CAPITAL BEING LOYAL TO THE COUNTRY
OF ORIGIN AND THE VALUE OF A COUNTRYÁS CURRENCY BEING A FUNCTION OF THE RELATIONSHIP
BETWEEN IMPORTS AND EXPORTS� 0ART ) OF THIS ARTICLE FOCUSES ON 2ICARDOÁS THEOREM AND THE
CONDITIONS FOR ITS APPLICABILITY�

0ART )) CONSIDERS THE REALITY TODAY� )N NO WAY IS CAPITAL LOYAL TO THE COUNTRY OF
ORIGIN� BUT RATHER FLOWS AROUND THEWORLD IN SEARCH OF THE BEST RETURN� 4HENET EFFECT OF THIS�
AS 2ICARDO IMPLICITLY RECOGNIZED� IS LABOR ARBITRAGE� -OREOVER� USING #HINA AS AN EXAMPLE�
THE YUAN HAS NOT RISEN IN VALUE TO REVERSE THE HUGE TRADE DEFICIT FOR THE 5�3� VERSUS #HINA�
4HIS IS� AT LEAST IN PART� DUE TO MANIPULATION BY THE #HINESE GOVERNMENT� 4HUS� 0ART ))
DEVELOPS THESE FACTORS WHICH DEMONSTRATE THAT THE UNDERPINNINGS UPON WHICH 2ICARDO
BASED HIS THEORY DO NOT EXIST TODAY� #ONSEQUENTLY� THE ÃASSURED MUTUAL BENEFITS OF GLOBAL
TRADEÄ ARE ILLUSORY�

/NE BASIS FOR COMPETITIVE AND COMPARATIVE ADVANTAGE IS TECHNOLOGICAL SUPERIORITY�
4HIS� SUPPOSEDLY� IS ONE OF THE MAJOR ADVANTAGES THAT THE 5NITED 3TATES ENJOYS� (OWEVER�
THIS TECHNOLOGICAL ADVANTAGE DISSIPATESWHEN IT IS STOLEN� !ND� TODAY� WE KNOW THAT SOME OF
OUR TRADING PARTNERS� SUCH AS #HINA� NOT ONLY DO NOT ENFORCE THE PATENT AND COPYRIGHT LAWS
THAT PROTECT OUR TECHNOLOGICAL ADVANTAGE� BUT ALSO ENGAGE IN PIRACY AND THEFT TO STEAL OUR
TECHNOLOGICAL ADVANCES� AS WELL AS REQUIRING TECHNOLOGICAL TRANSFER AS A CONDITION OF DOING
BUSINESS IN #HINA� 4HUS� THE BENEFITS OF FOREIGN TRADE ARE UNDERCUT BY THEMISFEASANCE AND
MALFEASANCE OF FOREIGN GOVERNMENTS�

0ART ))) THEN EXAMINES THE POLICY IMPLICATIONS OF SOCALLED FREE TRADE� 3OME OF THE
BASIC TENETS OF FREE TRADE ARE RESPECT FOR THE RULE OF LAW� INCLUDING INTELLECTUAL PROPERTY
RIGHTS� AND THE NONEXISTENCE OF GOVERNMENTAL BARRIERS TO TRADE OR SUBSIDIZATION OF
DOMESTIC MANUFACTURING� 4HESE BASIC TENETS HAVE NEVER BEEN OBSERVED BY #HINA� "Y SUCH
ABUSES� #HINA HAS APPROPRIATED TECHNOLOGICAL KNOWHOW FROM OTHER COUNTRIES AND USED
ITS EXPORT SUBSIDIES TO DESTROY INDUSTRIES IN OTHER COUNTRIES� )T MAKES NO SENSE TO RETRAIN
WORKERS FOR JOBS THAT WILL ONLY EXIST IN ANOTHER COUNTRY�

� 3EE E�G�� 2OBERT %� 2UBIN� 7HY THE 7ORLD .EEDS !MERICA AND #HINA TO 'ET !LONG� .� 9� 4)-%3 �*AN� �� ����	�
HTTPS���WWW�NYTIMES�COM������������OPINION�AMERICACHINACLIMATECHANGENUCLEARWEAPONS�HTML�
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0ART )6 THEN BEGINS AN EXAMINATION OF THE POLICY IMPLICATIONS OF THE FOREGOING FOR THE
5NITED 3TATES� -UCH OF OUR TECHNICAL KNOWHOW WAS DEVELOPED AS A RESULT OF TAXPAYER
FUNDING� WHICH RAISES THE QUESTION AS TO THE ENTITLEMENT OF !MERICAN BUSINESSES TO GIVE
THIS AWAY IN EXCHANGE FORMARKET SHARE� TO THEDETRIMENT OF!MERICANWORKERS� )N ADDITION�
TRANSFER OF THIS KNOWHOW HAS SERIOUS NATIONAL SECURITY IMPLICATIONS�

0ART 6 CONTINUES THE POLICY EXAMINATION BY EXAMINING THE NATIONAL SECURITY
CONSEQUENCES OF HAVING TRANSFERRED� VOLUNTARILY OR INVOLUNTARILY� SO MUCH TECHNOLOGY
AND MANUFACTURING KNOWHOW TO #HINA� -UCH OF TECHNOLOGY IS DUALUSE� THAT IS� IT HAS
BOTH INDUSTRIAL AND MILITARY APPLICATIONS� )N ABOUT TWENTY YEARS� THE 5NITED 3TATES HAS
TRANSFORMED #HINA INTO A MANUFACTURING AND MILITARY POWERHOUSE� WITH SERIOUS NATIONAL
SECURITY IMPLICATIONS FOR THE 5NITED 3TATES� 4HIS DOES NOT MEAN THAT #HINA MIGHT NOT� ON
ITS OWN� HAVE EVENTUALLY ARRIVED WHERE IT IS TODAY� "UT OUR TECHNOLOGY TRANSFERS HAVE
ACCELERATED THE PROCESS� !T THE SAME TIME� WE HAVE ESTABLISHED OUR DEPENDENCE ON #HINA
AS AN INTEGRAL PART OF THE SUPPLY CHAIN FOR THE TECHNOLOGY AND RAW MATERIALS THAT ARE
ESSENTIAL FOR OUR INDUSTRIAL DEVELOPMENT AND MILITARY SECURITY�

0ART 6) ASSERTS THAT IT IS ESSENTIAL THAT THE 5NITED 3TATES ITSELF ESTABLISH AN
INDUSTRIAL POLICY� Ã.O DECISIONÄ IS ACTUALLY A DECISION� 7E ARE PROBABLY THE ONLY MAJOR
COUNTRY IN THE WORLD THAT DOES NOT HAVE AN INDUSTRIAL POLICY� 4HE MANTRA OF FREE TRADE IN
THE 5NITED 3TATES HAS BEEN THAT WE CAN GIVE AWAY LOWTECH JOBS AND DIVERT OUR RESOURCES
AND WORKERS INTO HIGHTECH JOBS� "UT #HINA DOES HAVE AN INDUSTRIAL POLICY AND IT IS
DETERMINED TO BE A LEADER� NOT JUST IN LOWTECH MANUFACTURING� BUT ALSO IN HIGHTECH
INDUSTRIAL AND MILITARY ACTIVITIES� 5NLESS WE FOCUS OUR ATTENTION UPON MAINTAINING A
MANUFACTURING BASE� WE ARE GOING TO BE SECOND TO #HINA IN NOT JUST SOLAR ENERGY BUT
MANY OTHER INDUSTRIES AS WELL AND� FROM A MILITARY STANDPOINT� WILL HAVE LOST MUCH OF OUR
LEVERAGE TO ENSURE PEACE IN THE WORLD�

&OR THE MOST PART� THE FOCUS OF THIS ARTICLE IS UPON #HINA BECAUSE EVEN #HINESE
RESEARCHERS ACKNOWLEDGE THAT THE INDUSTRIAL POLICY OF #HINA WAS INITIALLY TO CREATE A
LOWWAGE� EXPORT DRIVEN INDUSTRIAL BASE AND THEN EXPAND INTO HIGHTECH AREAS� 4HE TRADE
IMBALANCE BETWEEN THE 5NITED 3TATES AND #HINA DWARFS THAT OF OTHER COUNTRIES� !S THE
!PPENDIX AT THE END OF THIS ARTICLE ILLUSTRATES� THE 5NITED 3TATES TRADE DEFICIT WITH #HINA
HAS STEADILY RISEN FROM JUST OVER ��� BILLION IN ���� TO OVER ���� BILLION IN ����� 4HE
DEFICITS WITH 'ERMANY AND -EXICO ROSE FROM ABOUT ��� BILLION IN ���� TO AROUND ���
BILLION IN ����� 4HE DEFICIT WITH *APAN ROSE FROM ABOUT ��� BILLION IN ���� TO HOLD
RELATIVELY STEADY AT BETWEEN ��� AND ��� BILLION THROUGH ����� 4HE TRADE DEFICIT WITH
#ANADA ROSE FROM ABOUT ��� BILLION IN ���� TO ALMOST ��� BILLION IN ���� AND RECENTLY HAS
DROPPED BACK TO ABOUT ��� BILLION� -OREOVER� THESE COUNTRIES OBSERVE THE RULE OF LAW� DO

��
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NOT MANIPULATE THEIR CURRENCIES� AND EMBODY LABOR RATES THAT� EXCEPT FOR -EXICO� ARE
COMPARABLE TO THOSE OF THE 5NITED 3TATES�

&ROM THE STANDPOINT OF REVERSING THE TRADE DEFICIT WITH #HINA BY THE SUPPOSED
MARKET DISCIPLINE OF A HIGHER YEN OR A REVERSAL OF #HINAÁS LOWWAGE POLICY� ANY
DEVELOPMENTS IN THESE AREAS WILL NOT CHANGE THE REALITY THAT THE #HINESE POLICY HAS
ALREADY CAPTURED DOMINANT MARKET SHARE IN MANY INDUSTRIES AND HAS SHORTCIRCUITED THE
TIME NECESSARY FOR HIGHTECH DEVELOPMENT BY APPROPRIATING TECHNOLOGY AND
MANUFACTURING KNOWHOW FROM THE 5NITED 3TATES AND OTHER COUNTRIES�

4HE CONCLUSION ASSERTS THAT� IN EFFECT� THE HORSE IS OUT OF THE BARN AND THAT CLOSING
THE BARN DOORWILL NOT RETURN THE HORSES� 2ATHER� WHAT THE5NITED 3TATESMUST DO IS TO ADOPT
AN INDUSTRIAL POLICY TO REBUILD MANUFACTURING CAPABILITY� PARTICULARLY IN THE INDUSTRIES OF
THE FUTURE AND THOSE INDUSTRIES THAT ARE ESSENTIAL FOR NATIONAL SECURITY�

Ɛĺ 	�(�	 !���!	� ��	 �����!�$�(� �	(��$���

$AVID 2ICARDO WAS THE FIRST ÃECONOMISTÄ� TO ARTICULATE THE THEORY OF COMPARATIVE
ADVANTAGE IN HIS ���� WORK /. 4(% 02).#)0,%3 /& 0/,)4)#!, %#/./-9 !.$ 4!8!4)/.�� 0AUL
3AMUELSON� A LEADER IN ECONOMIC THOUGHT IN THE TWENTIETH CENTURY� HAS ARGUED THAT ÃTHE
PRINCIPLE OF COMPARATIVE ADVANTAGE IS THE MOST BEAUTIFUL IDEA IN ECONOMICS�Ä� !CCORDING
TO ONE CURRENT ACADEMIC� ÃDURING THE PAST TWO CENTURIES� NO ONE HAS PROPOSED A
LEGITIMATE COUNTERARGUMENT TO COMPARATIVE ADVANTAGE AS THE BASIS FOR MUTUALLY
BENEFICIAL EXCHANGE�Ä� 4HE PRINCIPLE OF COMPARATIVE ADVANTAGE ÃIS THE STATED LOGIC FOR
NEGOTIATING� DRAFTING� IMPLEMENTING� AND ENFORCING RULES TO LIBERALIZE TRADE ON A
MULTILATERAL� REGIONAL� OR BILATERAL BASIS�Ä� )T IS ÃA SHATTERING INSIGHT THAT CONTINUES TO
FORM THE BASIS OF CONVENTIONAL INTERNATIONAL TRADE THEORY TODAY�Ä��

� 7HILE 2ICARDO WAS NOT FORMALLY TRAINED AS AN ECONOMISTÁS EXPERIENCE IN BUSINESS GAVE HIM INSIGHTS ABOUT
THE FUNCTIONING OF %NGLANDÁS ECONOMIC SYSTEM AND HE WROTE PRODIGIOUSLY ABOUT THESE MATTERS�

� 2ICARDO� SUPRA NOTE �� CH�� Ã/N &OREIGN 4RADEÄ�
� 2/"%24 '� '),0). %4 !,�� 2%!,)3-� 2%34!4%-%.4 !.$ 2%.%7!, �"ENJAMIN &RANKEL ED�� &RANK #ASS ����	� SEE
ALSO 2OBERT '� 'ILPIN� .O /NE ,OVES A 0OLITICAL 2EALIST� � 3%#52)49 345$�� $EC� ��� ���� �Ã!S .OBEL LAUREATE IN
ECONOMICS 0AUL 3AMUELSON HAS ARGUED� THE PRINCIPLE OF COMPARATIVE ADVANTAGE IS THE MOST BEAUTIFUL IDEA
IN ECONOMICS SINCE IT SUPPORTS THE CRUCIAL LIBERAL BELIEF IN A HARMONY OF INTERESTS UNITING ALL PEOPLEÄ	 �-R�
'ILPIN WAS A PROFESSOR AT 0RINCETON 5NIVERSITY WHERE HE FOCUSED UPON INTERNATIONAL POLITICAL ECONOMY	�

� 2/'%2 7()4%� -!+).' 3%.3% /& !.4)42!$% 3%.4)-%.4 � �0ALGRAVE -ACMILLAN ����	�
� 2!* "(!,!� ).4%2.!4)/.!, 42!$% ,!7� ).4%2$)3#)0,).!29 4(%/29 !.$ 02!#4)#% ��� ��D ED� ����	�
�� -)#(!%, 42%"),#/#+� 2/"%24 (/73% � !.4/.)! %,)!3/.� 4(% 2%'5,!4)/. /& ).4%2.!4)/.!, 42!$% � ��TH ED�
����	�
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7HAT IS COMPARATIVE ADVANTAGE AND WHY IS THIS PRINCIPLE SO IMPORTANT� #ONSIDER AN
ILLUSTRATION USED BY ONE AUTHOR INVOLVING THE LEGAL PROFESSION�

7HEN THE WORLD CHAMPION TYPIST GOES TO LAW SCHOOL AND RECEIVES A LAW DEGREE

HE HAS TIME TO HANDLE HIS NEW LAW BUSINESS AND TYPE HIS OWN BRIEFS� !S HE

BECOMES ALSO THE BEST LAWYER IN TOWN� HE FINDS IT IMPOSSIBLE TO ACCEPT ALL THE

LEGAL BUSINESS OFFERED AND� AT THE SAME TIME� CONTINUE TO DOHIS OWN TYPING� (E

DECIDES THAT HE IS BETTER OFF SPECIALIZING IN LEGALWORK� WHICH ISMOREPROFITABLE

TO HIM� AND HIRES A SECRETARY TO TYPE HIS BRIEFS� EVEN THOUGH HER TYPING MAY

NOT BE NEARLY AS GOOD AS HIS���

4O UNDERSTAND THE PRINCIPLE OF COMPARATIVE ADVANTAGE� ONE MUST FIRST CONTRAST THAT WITH
THE PRINCIPLE OF ABSOLUTE ADVANTAGE� )N THE FOREGOING EXAMPLE� IF OUR TYPIST� AFTER
ESTABLISHING HIS LAW PRACTICE� FOUND A TYPIST WHOSE SKILL EXCEEDED HIS OWN� HE WOULD HIRE
HER BECAUSE SHE HAD AN ABSOLUTE ADVANTAGE IN TYPING AND HE HAD AN ABSOLUTE ADVANTAGE
IN LEGAL WORK� 0RIOR TO 2ICARDO� ABSOLUTE ADVANTAGE WAS THOUGHT TO BE THE BASIS FOR
TRADE���

5NDER THE CONCEPT OF COMPARATIVE ADVANTAGE� HOWEVER� THE ASSUMPTION IS THAT
EVERYONE WILL BE BETTER OFF PRODUCING PRODUCTS THEY PRODUCE RELATIVELY BEST��� 4HIS IS
ILLUSTRATED IN THE ABOVE EXAMPLE BY THE FACT THAT� EVEN IF THE LAWYER COULD TYPE FASTER
THAN ANY SECRETARY HE COULD HIRE� HE IS BETTER OFF DOING LEGAL WORK RATHER THAN DEFERRING
LEGAL WORK TO TYPE HIS OWN BRIEFS�

!DVOCATES OF FREE TRADE� IN A SOMEWHAT 0OLLYANNISH MANNER� UTILIZE THIS PRINCIPLE
AS AN ARGUMENT THAT TRADE MUST OF NECESSITY BE BENEFICIAL TO BOTH COUNTRIES�

7HEN FREE TRADE IS ALLOWED TO OCCUR� THE TRADING COUNTRIES WILL FIND

INCENTIVES IN SPECIALIZING IN THE PRODUCTION OF THOSE COMMODITIES IN WHICH

THEY ENJOY COMPARATIVE ADVANTAGE ¾ THAT IS� COMMODITIES IN THE PRODUCTION

OF WHICH THEY INCUR THE LEAST OPPORTUNITY COST VIZ�AVIZ OTHER NATIONS�

,OWEST OPPORTUNITY COST IMPLIES A MAXIMUM PRODUCTIVITY AND

COSTEFFICIENCY� 7HEN NATIONS UNDERTAKE PRODUCTION AND EXPORT ACTIVITY ON

THE BASIS OF THEIR COMPARATIVE ADVANTAGE� THEY CHOOSE TO OPERATE ON THE

MOST OPTIMUM PATH OF ECONOMIC GROWTH AND SCARCE RESOURCES OWNED BY

THEM GET ALLOCATED MOST EFFICIENTLY� 4HIS MAXIMIZES GLOBAL OUTPUT� ECONOMIC

�� 25$/,0( 7� 42%.4/.� "!3)# %#/./-)#3 ��� ��TH ED� ����	�
�� '!29 %� #,!94/.� %#/./-)#3� 02).#)0,%3 � 02!#4)#%3 ��� �����	�
�� )D� AT ����

��



7(9 2)#!2$/Á3 4(%/29 /& #/-0!2!4)6% !$6!.4!'% 2%'!2$).' &/2%)'. 42!$%É

PROSPERITY AND WELFARE� )N SHORT� FREE TRADE MAXIMIZES ECONOMIC GAINS

THROUGH EFFICIENT ALLOCATION OF RESOURCES���

(OWEVER� THOSE WHO ASSUME THAT THE DOCTRINE OF COMPARATIVE ADVANTAGE ASSURES MUTUAL
BENEFITS TO BOTH COUNTRIES ARE OFTEN UNAWARE OF SOME OF THE LIMITATIONS THAT 2ICARDO
HIMSELF PLACED UPON HIS DOCTRINE� 4HIS WILL BE CONSIDERED IN THE NEXT SECTION�

ƐĺƐĺ !���!	�Ľ" ��	��

2ICARDO DEVELOPED HIS THEORY OF COMPETITIVE ADVANTAGE�� BY USING THE FOLLOWING MODEL�
ASSUME THAT� IN %NGLAND� IT TAKES ��� MEN� WORKING ONE YEAR� TO PRODUCE A GIVEN QUANTITY
OF CLOTH �SAY ��� UNITS	 AND ��� MEN� WORKING ONE YEAR� TO PRODUCE A GIVEN QUANTITY OF
WINE �SAY ��� UNITS	� ASSUME FURTHER THAT� IN 0ORTUGAL� IT TAKES �� MEN� WORKING ONE YEAR�
TO MAKE THE SAME QUANTITY OF CLOTH ���� UNITS	 AND �� MEN� WORKING ONE YEAR� TO MAKE THE
SAME QUANTITY OF WINE ���� UNITS	� &URTHER ASSUME THAT� IN BOTH COUNTRIES� ��� UNITS OF
CLOTH AND ��� UNITS OF WINE ARE NEEDED�

)N THE ABOVE MODEL� IT CAN BE SEEN THAT 0ORTUGAL HAS AN ABSOLUTE ADVANTAGE� THAT
IS� IS MORE EFFICIENT� IN PRODUCING BOTH CLOTH AND WINE� )F ABSOLUTE ADVANTAGE WERE THE KEY
TO INTERNATIONAL TRADE� 0ORTUGAL WOULD BUY NEITHER CLOTH NOR WINE FROM %NGLAND SINCE IT IS
MORE EXPENSIVE� .OTE THAT THIS ASSUMES THAT WAGES ARE THE SAME IN BOTH COUNTRIES�

(OWEVER� %NGLAND IS MORE EFFICIENT IN PRODUCING CLOTH THAN IN PRODUCING WINE�
CONVERSELY� 0ORTUGAL IS MORE EFFICIENT IN PRODUCING WINE THAN CLOTH� 4HIS IS WHERE
COMPARATIVE ADVANTAGE COMES IN� )F %NGLAND WERE TO SPECIALIZE IN MAKING CLOTH� AND
DIVERT MANPOWER FROM THE MAKING OF WINE� IT WOULD THEN BE ABLE TO PRODUCE ��� TIMES AS
MUCH QUANTITY OF CLOTH �NAMELY� ��� UNITS	 AS BEFORE� #ONVERSELY� IF 0ORTUGAL WERE TO
SPECIALIZE IN PRODUCING WINE� IT COULD DIVERT MANPOWER FROM THE MAKING OF CLOTH AND
COULD PRODUCE ����� TIMES AS MUCH WINE �NAMELY ����� UNITS	 AS BEFORE�

4HUS� WHEN THE TWO COUNTRIES SPECIALIZE� THERE WILL BE AN INCREASE IN THE TOTAL
AMOUNT OF BOTH CLOTH AND WINE PRODUCED BY THE TWO COUNTRIES� )N %NGLAND� CLOTH REQUIRES
��� MANYEARS TO PRODUCE ONE UNIT OF CLOTH� WHEREAS WINE REQUIRES ��� MANYEARS TO
PRODUCE A UNIT OF WINE� 4HEREFORE� WINE COSTS ��� TIMES AS MUCH AS CLOTH AND CLOTH COSTS
���� TIMES AS MUCH AS WINE� 4HUS� TO REPLACE THE ��� UNITS OF WINE THAT IT HAS FORGONE�

�� 2ENITA $ÁSOUZA� &REE 4RADE A7IN7IN FOR !LL� -AKING #OMPETITIVE !DVANTAGE7ORK� �*UN� ��� ����	 �/BSERVER
2ESEARCH &OUND	� 4HE AUTHOR DOES RECOGNIZE THAT� ÃIN THE SHORT RUN� ADJUSTMENT COSTSWILL HAVE TO BE INCURRED
BY SOME STAKEHOLDERS�Ä (OWEVER� ÃINCREASED COMPETITIVENESS AND EFFICIENCYWILL INCREASE THE PROFITS OF THESE
STAKEHOLDERS IN THE LONGRUN�Ä !S DISCUSSED LATER IN THE ARTICLE� FREE TRADE IS NOT A WINWIN SITUATION� BUT
RATHER THERE ARE LOSERS�

�� 2)#!2$/� SUPRA NOTE �� CH�� Ã/N &OREIGN 4RADEÄ�

��
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%NGLAND WOULD BE WILLING TO TRADE ��� UNITS OF CLOTH� )F IT SENT ��� UNITS OF CLOTH TO
0ORTUGAL� IT WOULD STILL HAVE ��� UNITS OF CLOTH LEFT�

)N 0ORTUGAL� ON THE OTHER HAND� CLOTH REQUIRES ���� MANYEARS TO PRODUCE A UNIT
OF CLOTH AND ��� MAN YEARS TO PRODUCE A UNIT OF WINE� 4HEREFORE� WINE COSTS ���� TIMES AS
MUCH AS CLOTH AND CLOTH COSTS ���� TIMES AS MUCH AS WINE� 4HUS� TO REPLACE ��� UNITS OF
CLOTH THAT 0ORTUGAL HAS DIVERTED INTO THE MAKING OF WINE� 0ORTUGAL WOULD BE WILLING TO PAY
��� UNITS OF WINE AND WOULD TRADE ��� UNITS OF WINE FOR ��� UNITS OF CLOTH� #ONSEQUENTLY�
0ORTUGAL COULD TRADE ITS ��� UNITS OF WINE AND STILL HAVE ��� UNITS OF WINE LEFT� TOGETHER
WITH ��� UNITS OF CLOTH�

!T THIS POINT� IT LOOKS AS THOUGH BOTH COUNTRIES ARE IN THE SAME PLACE BECAUSE OF
TRADE� (OWEVER� 0ORTUGAL WOULD NOT NEED TO TRADE ��� UNITS OF WINE TO OBTAIN ��� UNITS OF
CLOTH FROM %NGLAND BECAUSE %NGLAND WOULD TRADE ��� UNITS OF CLOTH FOR �� UNITS OF WINE�
3IMILARLY� %NGLAND WOULD NOT NEED TO TRADE ��� UNITS OF CLOTH TO OBTAIN ��� UNITS OF WINE
BECAUSE 0ORTUGAL WOULD TRADE ��� UNITS OF WINE FOR ��� UNITS OF CLOTH� #ONSEQUENTLY� A
TRADE EQUILIBRIUM WOULD BE ESTABLISHED WHEREBY %NGLAND TRANSFERRED LESS THAN ��� UNITS
OF CLOTH TO 0ORTUGAL AND 0ORTUGAL WOULD TRANSFER LESS THAN ��� UNITS OF WINE TO %NGLAND�

&OR EXAMPLE� IF %NGLAND TRANSFERRED ��� UNITS OF CLOTH TO 0ORTUGAL� 0ORTUGAL MIGHT
TRANSFER ��� UNITS OF WINE TO %NGLAND� )N THIS CASE� BOTH COUNTRIES WOULD HAVE BOTH MORE
WINE AND MORE CLOTH THAN IF TRADE DID NOT EXIST�

4HUS� ACCORDING TO THE THEORY OF COMPARATIVE ADVANTAGE� EVERYBODY IS BETTER OFF
BY SPECIALIZING�

ƐĺƑĺ !���!	�Ľ" ����$�$���" �� ��" ��	�� ŋ ��+��$+ � ����$��

)N LOOKING AT THE FOREGOING MODEL PRODUCED BY 2ICARDO� SINCE IT ASSUMES THAT PRODUCTION
AND INCOME COULD BE TRANSFERRED FROM PRODUCING WINE TO PRODUCING CLOTH� WHY WOULDNÁT
THE OWNERS OF CAPITAL� INSTEAD OF SWITCHING RESOURCES IN %NGLAND� SIMPLY MOVE ALL
PRODUCTION TO TO 0ORTUGAL WHICH IS MORE EFFICIENT IN PRODUCING BOTH WINE AND CLOTH�

/NE RESPONSE TO THIS� FROM A COMMONSENSE STANDPOINT� IS THAT 2ICARDO WAS
WORKING AT A TIME WHEN PRODUCTION WAS CONSTRAINED� AMONG OTHER FACTORS� BY GEOGRAPHY
AND CLIMATE� )T COULD BE THAT THE CLOTH PRODUCING AREA IN 0ORTUGAL IS ELEVATED AND THERE IS
A LIMITED AMOUNT OF ELEVATED LAND ON WHICH TO RAISE SHEEP FOR CLOTH�

(OWEVER� 2ICARDO EXPLICITLY ADDRESSED THE POSSIBILITY THAT CAPITAL SHOULD MOVE TO
0ORTUGAL WHERE BOTH CLOTH AND WINE CAN BE PRODUCED MORE EFFICIENTLY�

��
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)T WOULD UNDOUBTEDLY BE ADVANTAGEOUS TO THE CAPITALISTS OF %NGLAND� AND TO

THE CONSUMERS IN BOTH COUNTRIES� THAT UNDER SUCH CIRCUMSTANCES� THE WINE

AND THE CLOTH SHOULD BOTH BE MADE IN 0ORTUGAL� AND THEREFORE THAT THE CAPITAL

AND LABOR OF %NGLAND EMPLOYED INMAKING CLOTH SHOULD BE REMOVED TO 0ORTUGAL

FOR THAT PURPOSE���

2ICARDO� HOWEVER� REJECTED THIS POSSIBILITY ON THE BASIS THAT CAPITALISTS� NAMELY� MEN OF
PROPERTY� ARE LOYAL TO THEIR COUNTRY OF BIRTH� EVEN THOUGH A GREATER PROFIT MIGHT BE MADE
ELSEWHERE�

%XPERIENCE� HOWEVER� SHEWS THAT THE FANCIED OR REAL INSECURITY OF CAPITAL�

WHEN NOT UNDER THE IMMEDIATE CONTROL OF ITS OWNER� TOGETHER WITH THE

NATURAL DISINCLINATION WHICH EVERY MAN HAS TO QUIT THE COUNTRY OF HIS BIRTH

AND CONNEXIONS� AND INTRUST HIMSELF WITH ALL HIS HABITS FIXED� TO A STRANGE

GOVERNMENT AND NEW LAWS� CHECK THE EMIGRATION OF CAPITAL� 4HESE FEELINGS�

WHICH ) SHOULD BE SORRY TO SEE WEAKENED� INDUCE MOST AMOUNT OF PROPERTY TO

BE SATISFIED WITH A LOW RATE OF PROFITS IN THEIR OWN COUNTRY� RATHER THAN SEEK

A MORE ADVANTAGEOUS EMPLOYMENT FOR THEIR WEALTH IN FOREIGN NATIONS���

)T GOES WITHOUT SAYING THAT 2ICARDOÁS VIEW OF THE LOYALTY OF CAPITAL IS NOT ONLY UTTERLY
INCORRECT TODAY� BUT WOULD BE REGARDED AS FOOLISHNESS BY MOST BUSINESS MANAGERS AND
BUSINESS ACADEMICS�

/NE COMPARATIVE ADVANTAGE THAT THE 5NITED 3TATES ONCE HAD WAS ITS SUPPLY OF
CAPITAL BUT� AS DISCUSSED BELOW� SUCH ADVANTAGE HAS BEEN SQUANDERED BY THE INVESTMENT
OF CAPITAL BY !MERICAN BANKERS AND !MERICAN BUSINESSES IN LOWWAGE COUNTRIES�

Ɛĺƒĺ !���!	�Ľ"����+"�"�$�� �����$�&��������	$!�	���$��
!�"���$�(� )���$� � ��&�$!��"

!T THE TIME 2ICARDO WAS WRITING� GOLD AND SILVER WERE THE MEDIUM OF EXCHANGE IN
INTERNATIONAL TRADE�

'OLD AND SILVER HAVING BEEN CHOSEN FOR THE GENERAL MEDIUM OF CIRCULATION�

THEY ARE� BY THE COMPETITION OF COMMERCE� DISTRIBUTED IN SUCH PROPORTIONS

AMONGST THE DIFFERENT COUNTRIES OF THE WORLD� AS TO ACCOMMODATE THEMSELVES

�� 2)#!2$/� SUPRA NOTE �� AT �� ���
�� )D�

��
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THE NATURAL TRAFFIC WHICH WOULD TAKE PLACE IF NO SUCH METALS EXISTED� AND THE

TRADE BETWEEN COUNTRIES WAS PURELY A TRADE OF BARTER���

7HEN TRADE IS BALANCED� THAT IS� EXPORTS AND IMPORTS ARE EQUAL IN VALUE� 2ICARDOÁS ANALOGY
OF THE SITUATION TO BARTER WORKS WELL AND THERE IS NO CHANGE IN THE RELATIVE WEALTH OF THE
TWO COUNTRIES�

)F THE MARKETS BE FAVORABLE FOR THE EXPORTATION OF WINE FROM 0ORTUGAL TO

%NGLAND ;AND OF CLOTH FROM %NGLAND TO 0ORTUGAL=� THE EXPORTER OF THE WINE

WILL BE A SELLER OF A BILL� WHICH WILL BE PURCHASED EITHER BY THE IMPORTER OF

THE CLOTH� OR BY THE PERSON WHO SOLD HIM HIS BILL� AND THUS WITHOUT THE

NECESSITY OF MONEY PASSING FROM EITHER COUNTRY� THE EXPORTERS IN EACH

COUNTRY WILL BE PAID FOR THEIR GOODS� 7ITHOUT HAVING ANY DIRECT TRANSACTION

WITH EACH OTHER� THE MONEY PAID IN 0ORTUGAL BY THE IMPORTER OF CLOTH WILL BE

PAID TO THE 0ORTUGUESE EXPORTER OF WINE� AND IN %NGLAND BY THE NEGOTIATION

OF THE SAME BILL THE EXPORTER OF THE CLOTH WILL BE AUTHORIZED TO RECEIVE ITS

VALUE FROM THE IMPORTER OF WINE���

"UTWHEN ONE COUNTRY STOPS EXPORTING� SAY 0ORTUGAL� THERE IS A TRANSFER OF WEALTH FROM THAT
COUNTRY TO THE OTHER COUNTRY� %NGLAND� 2ICARDO ASSUMES THAT� IF THERE IS AN IMPROVEMENT
IN THE PROCESS OF MAKING WINE IN %NGLAND SUCH THAT THE PRICE OF WINE IN %NGLAND FALLS FROM
b�� POUNDS TO b��� %NGLAND WILL NO LONGER IMPORT WINE FROM 0ORTUGAL� 4HUS�

;)=F THE PRICES OF WINE WERE SUCH THAT NO WINE COULD BE EXPORTED TO %NGLAND�

THE IMPORTER OF CLOTH WOULD EQUALLY PURCHASE A BILL� BUT THE PRICE OF THAT BILL

WOULD BE HIGHER� FROM THE KNOWLEDGE WHICH THE SELLER OF IT WOULD POSSESS�

THAT THERE WAS NO COUNTER BILL IN THE MARKET BY WHICH YOU COULD ULTIMATELY

SETTLE THE TRANSACTIONS BETWEEN THE TWO COUNTRIES� HE MIGHT KNOW THAT THE

GOLD OR SILVER MONEY WHICH HE RECEIVED IN EXCHANGE FOR HIS BILL MUST BE

ACTUALLY EXPORTED TO HIS CORRESPONDENT IN %NGLAND� TO ENABLE HIM TO PAY THE

DEMAND WHICH HE AUTHORIZED TO BE MADE UPON HIM� AND HE MIGHT THEREFORE

CHARGE IN THE PRICE OF HIS BILL ALL THE EXPENSES TO BE INCURRED� TOGETHER WITH

HIS FAIR AND USUAL PROFIT���

2ICARDO THEN CONCLUDES�

)F THEN THIS PREMIUM FOR A BILL ON %NGLAND SHOULD BE EQUAL TO THE PROFIT ON

IMPORTED CLOTH� THEN THE IMPORTATION WOULD OF COURSE EASE� BUT IF THE

�� )D� AT ���
�� )D� AT ��
�� )D�

��
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PREMIUM ON THE BILL WERE ONLY TWO PER CENT� IF TO BE ENABLED TO PAY A DEBT IN

%NGLAND OF b���� b��� TO SHOULD BE PAID IN 0ORTUGAL� WHILST CLOTH WHICH COST

b�� WOULD SELL FOR b��� CLOTH WOULD BE IMPORTED� BILLS WOULD BE BOUGHT� AND

MONEY WOULD BE EXPORTED� TILL THE DIMINUTION OF MONEY IN 0ORTUGAL� AND ITS

ACCUMULATION IN %NGLAND� HAVE PRODUCED SUCH A STATE OF PRICES AS WOULD

MAKE IT NO LONGER PROFITABLE TO CONTINUE THESE TRANSACTIONS���

7HAT 2ICARDO ASSERTS� AND WHAT ADVOCATES OF ÃFREEÄ TRADE ¾ WHO ASSERT THAT COMPARATIVE
ADVANTAGE MEANS THAT ANY TRADE IS ALWAYS DESIRABLE ¾ FAIL TO RECOGNIZE� IS THAT WHEN ONE
COUNTRY IS A NET EXPORTER AND ANOTHER COUNTRY IS A NET IMPORTER� THERE IS A TRANSFER OF
WEALTH FROM THE IMPORTING COUNTRY TO THE EXPORTING COUNTRY� !ND THAT IS WHAT IS
HAPPENING IN THE #HINA�5�3� TRADE SITUATION� !S 2ICARDO STATES� Ã%STIMATED IN MONEY� THE
WHOLE REVENUE OF 0ORTUGAL WOULD BE DIMINISHED� ESTIMATED IN THE SAME MEDIUM� THE
WHOLE REVENUE OF %NGLAND WOULD BE INCREASED�Ä��

7E NO LONGER HAVE GOLD OR SILVER AS THE MEDIUM OF EXCHANGE IN FOREIGN TRADE AND
TRANSACTIONS� 2ATHER� WE HAVE A SYSTEM OF FLOATING CURRENCIES THAT� SUPPOSEDLY� REFLECT THE
MARKET DEMAND FOR PARTICULAR CURRENCIES� !GAIN� TAKING THE #HINA�5NITED 3TATES TRADE
SITUATION AS AN EXAMPLE� SINCE THE 5NITED 3TATES HAS A SUBSTANTIAL TRADE DEFICIT WITH #HINA�
THERE SHOULD BE A GREAT DEMAND FOR #HINESE YUAN TO ENABLE 5NITED 3TATES COMPANIES AND
INDIVIDUALS TO PURCHASE #HINESE GOODS� WHICH SHOULD INCREASE THE VALUE OF THE YUAN VIS�
VIS THE 5NITED 3TATES DOLLAR� !S THE YUANWOULD INCREASE IN VALUE AND THE DOLLAR DECREASE IN
VALUE� THE COST OF #HINESE EXPORTSWOULD ALSO INCREASE AND THE COST OF 5NITED 3TATES EXPORTS
WOULD DECREASE� THEREBY BRINGING THE #HINA�5NITED 3TATES TRADE INTO BALANCE�

"UT� IF THE #HINESE GOVERNMENT MANIPULATES THE VALUE OF THE YUAN VISAVIS THE
5NITED 3TATES DOLLAR� THERE WILL BE NO SELFREGULATING MECHANISM TO RESTORE THE BALANCE OF
TRADE BETWEEN THE TWO COUNTRIES� 4HIS� AND THE FACT THAT CAPITAL IS NOT LOYAL TO THE COUNTRY
OF ORIGIN WILL BE MORE FULLY DEVELOPED IN THE NEXT SECTION�

�� )D�
�� )D�

��
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ƑĺƐĺ "���� ����$�� �" ��$ ��+��ķ ��(�"$���$ �+ &ĺ"ĺ ��������" ��
����� ���	" $� ����! �!��$!���

!T ONE TIME� IN THE AFTERMATH OF 7ORLD 7AR ))� THE 5NITED 3TATES WAS THE LEADING EXPORTER
OF GOODS IN THE WORLD� &ROM THE SEVENTIES UNTIL THE NINETIES� THE 5NITED 3TATES BASICALLY
SHARED THAT STATUS WITH 'ERMANY AND *APAN� (OWEVER� AFTER #HINA ACHIEVED MOST FAVORED
NATION STATUS WITH 5NITED 3TATES AND WAS ADMITTED TO THE 7ORLD 4RADE /RGANIZATION�
#HINESE EXPORTS ROSE RAPIDLY AND 5NITED 3TATES EXPORTS DROPPED� AS A PERCENTAGE OF TOTAL
WORLD EXPORTS���

#HART �� �3OURCE� SEE FOOTNOTE ��	

2ECALL THAT ONE OF THE ASSUMPTIONS BY 2ICARDO IN ARGUING THAT TRADE WAS ALWAYS
BENEFICIAL� EVEN IF ONE COUNTRY HAD AN ABSOLUTE ADVANTAGE �COULD PRODUCE BOTH
HYPOTHETICAL PRODUCTS MORE EFFICIENTLY THAN THE OTHER COUNTRY	� WAS THAT CAPITAL WAS
LOYAL AND WOULD NOT FLEE TO THE LOWCOST PRODUCER� 4HAT ASSUMPTION IN NOWISE HOLDS TRUE
TODAY� 4HE FOLLOWING GRAPH REFLECTS THE PATTERN OF FOREIGN DIRECT INVESTMENT IN #HINA
FROM �����������

�� 7ORLD %XPORT 3HARES BY #OUNTRY� ��������� (EARING ON #HINESE 3TATE /WNED %NTERPRISES AND 5�3�#HINA
"ILATERAL )NVESTMENT "EFORE THE 5�3�#HINA %CONOMIC 3ECURITY 2EVIEW #OMMISSION� ���TH #ONG� �� �����	�
HTTPS���WWW�USCC�GOV�SITES�DEFAULT�FILES�TRANSCRIPTS��������(EARING4RANSCRIPT�PDF�

�� )D� AT ���

��
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#HART �

.OW� CONSIDER THE INVESTMENT OF 5�3� COMPANIES IN #HINA FROM ���� TO �����
ILLUSTRATED IN THE GRAPHS BELOW� 4HE FIRST GRAPH REFLECTS DATA FROM THE 2HODIUM 'ROUP���

#HART �

!CCORDING TO THE 2HODIUM 'ROUP��� BY THE TIME THAT #HINA WAS ADMITTED TO THE
7ORLD 4RADE /RGANIZATION� 5NITED 3TATES COMPANIES HAD ALREADY INVESTED ABOUT ���
BILLION INTO THE #HINESE ECONOMY� AND SUBSEQUENT THERETO HAVE INVESTED ABOUT ANOTHER
���� BILLION� .OTE HOWEVER THAT IT SHOWS 5NITED 3TATES INVESTMENT IN #HINA TO BE
�� 4HILO (ANEMANN� $ANIEL (� 2OSEN � #ASSIE 'AO� 4WO7AY 3TREET� ���� 5PDATE 53#HINA $IRECT )NVESTMENT
4RENDS� 2HODIUM 'ROUP �!PR� ��� ����	�

�� !CCORDING TO ITS WEBSITE� THE 2HODIUM GROUP ÃHAS THE MOST HIGHLY RESPECTED INDEPENDENT #HINA RESEARCH
TEAM IN THE PRIVATE SECTOR� &ORMORE THAN TWENTY YEARS OUR PRINCIPALS AND STAFF HAVE USED AMULTIDISCIPLINARY
APPROACH TO PRODUCE PATHBREAKING ANALYSES AND INSIGHTS ON #HINA�Ä

��
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RELATIVELY FLAT AT AROUND ��� BILLION FROM ���� TO ����� AND THAT THE CUMULATIVE
INVESTMENT WAS A RELATIVELY CONSTANT SLOPE UPWARD�

!NOTHER STUDY SETS FORTH SOMEWHAT DIFFERENT FIGURES ¾ A STUDY BY 9UQING 8ING SETS
FORTH THE VALUE OF FOREIGN DIRECT INVESTMENT IN #HINA FROM �������� AS ������ BILLION� OF
WHICH THE 5NITED 3TATES WAS RESPONSIBLE FOR ����� BILLION OR �������

#HART �� �3OURCE� SEE FOOTNOTE ��	

.OW CONSIDER THAT A RELATIVELY PROTRADE GROUP� THE 0ETERSON )NSTITUTE FOR
)NTERNATIONAL %CONOMICS� BEMOANED THE FACT THAT 5�3� FOREIGN DIRECT INVESTMENT IN #HINA
IN ���� WAS ONLY ÃAROUND ��� BILLIONÄ AND THAT THAT ÃREPRESENTED ONLY ABOUT ��� PERCENT OF
THE ���� TRILLION OF TOTAL &$) IN #HINA�Ä�� )N CONTRAST� THE 2HODIUM 'ROUP GRAPH ABOVE
INDICATES THAT THE FOREIGN DIRECT INVESTMENT IN #HINA BY THE 5NITED 3TATES IN ���� WAS
LESS THAN ��� BILLION� AND WAS GENERALLY LESS THAN THAT IN THE PERIOD BETWEEN ���� TO �����

7HILE THESE DATA SOURCES REFLECT A SUBSTANTIAL DIFFERENCE� CONSIDER NOW THE
TESTIMONY OF $R� 2OBERT % 3COTT OF THE %CONOMIC 0OLICY )NSTITUTE AT THE #HINA HEARINGS�
WHERE HE ASSERTED THAT THE 5�3� FOREIGN DIRECT INVESTMENT IN #HINA ÃREACHED ���� BILLION
IN ����� ABOUT ����� OF TOTAL &$) IN #HINA�Ä�� 4OTAL CUMULATIVE FOREIGN DIRECT INVESTMENT
IN #HINA BY ���� WAS ABOUT �� TRILLION��� THE PATTERN INDICATED BY #HART � ABOVE� 4HE
CHART BELOW SETS FORTH $R� 3COTTÁS ANALYSIS OF 5�3� FOREIGN DIRECT INVESTMENT IN #HINA���

�� 9UQING 8ING� &ACTS ABOUT !NY )MPACTS OF &$) ON #HINA AND THE 7ORLD %CONOMY� � #ɛȩȳ�� !ȳ )ȳ�� *� ���� �� �����	�
�� 0ETERSON )NSTITUTE &OR )NTERNATIONAL %CONOMICS� 4OWARDS A 5�3�#HINA )NVESTMENT 4REATY �����	�
�� #().! (%!2).'3� SUPRA NOTE ��� AT ���
�� )D� AT ���
�� )D� AT ���

��
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#HART �

7HAT THE ABOVE DATA ILLUSTRATES IS THE VARIANCE OF OPINION ON A VERY FUNDAMENTAL
AND POLITICALLY AND ECONOMICALLY SIGNIFICANT FACT� NAMELY THE AMOUNT AND SOURCES OF
DIRECT FOREIGN INVESTMENTS IN #HINA� 0ART OF THE UNCERTAINTY ARISES FROM THE FACT THAT
MUCH MONEY FLOWS THROUGH FINANCIAL INTERMEDIARIES� &OR EXAMPLE� ,UXEMBOURG IS ONE OF
THE LEADING COUNTRIES IN FOREIGN DIRECT INVESTMENT� AS IS (ONG +ONG� -UCH OF THIS MONEY
IS UNDOUBTEDLY REDIRECTED TO OTHER COUNTRIES� SINCE THESE JURISDICTIONS CANNOT ABSORB
INTERNALLY ALL THE FOREIGN DIRECT INVESTMENT THAT IS MADE TO THEM� )N ADDITION� Ã;F=UNDING
FOR CONSTRUCTION OF A NEW FACTORY IN #HINA CAN FLOW DIRECTLY FROM THE HOME COMPANY IN
THE 5NITED 3TATES� FROM RETAINED EARNINGS ABROAD� AND FROM BORROWED CAPITAL ;FROM
#HINESE BANKS=�Ä�� -OREOVER� CAPITAL CAN INDIRECTLY COME FROM GUARANTEED ORDERS FROM A
ÃPARENTÄ COMPANY IN THE 5NITED 3TATES THAT IS OUTSOURCING ITS MANUFACTURING�

"E THAT AS IT MAY� THE FOREGOING CONCLUSIVELY DEMONSTRATES THAT CAPITAL IS NOT LOYAL
TO THE COUNTRY OF ORIGIN� BUT WILL FLOW WHEREVER COSTS ARE LOW AND RETURNS ARE HIGH� WHICH
BASICALLY IS LABOR ARBITRAGE�

�� )D� AT ���
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ƑĺƑĺ ����! �!��$!��� �" !����$�	 �� ��) �����"� )���" 	!�(���
�� �*��!$ �!���$�	 ������+

!S ASSERTED IN THE PREVIOUS SECTION� IF CAPITAL IS FREE TO MOVE FROM ONE COUNTRY TO ANOTHER�
THEN GLOBAL TRADE MAY BECOME NOTHING MORE THAN LABOR ARBITRAGE� IF THERE ARE SIGNIFICANT
DIFFERENCES IN LABOR COSTS FROMCOUNTRY TO COUNTRY� )N THE CASE OF #HINA� ITS EXPLOSIVE EXPORT
GROWTH INITIALLY HAD BEEN DRIVEN BY LOWWAGE MANUFACTURING OF CONSUMER GOODS���

!CCORDING TO A STUDY THAT WAS JOINTLY FUNDED BY THE )NTERNATIONAL ,ABOUR
/RGANIZATION AND THE .ATIONAL .ATURAL 3CIENCE &OUNDATION OF #HINA���

#HINAÁS RAPID GROWTH IN INDUSTRIAL OUTPUT HAS OWED MUCH TO THE IMPACTS OF

GLOBALIZATION� IN PARTICULAR� INFLUX OF FOREIGN CAPITAL� %XPLOITING LOWCOST

LABOUR HAS BEEN DESCRIBED IN THE LITERATURE AS ONE OF THE KEY MOTIVATIONS FOR

FOREIGN DIRECT INVESTMENT �&$)	 INTO #HINA� 4HE PRIMARY OBJECTIVE BEHIND

THE EARLY &$) THAT CAME FROM OVERSEAS #HINESE IN THE ����S WAS TO EXPLOIT

#HINAÁS LOWCOST LABOUR IN THE MANUFACTURE OF CONSUMER PRODUCTS FOR

EXPORT� ,ATER ON� IN THE LATE ����S� THE MAJOR *APANESE AND 7ESTERN -.#S

;MULTINATIONAL CORPORATIONS= ENTERED #HINA WITH SIGNIFICANT &$) FOR THE SAME

COSTBASED REASONS� 3URVEYS REGARDING THE MOTIVATION OF -.#S TO ESTABLISH 2

� $ FACILITIES IN #HINA ALSO CONFIRM THAT MOST OF THE &$) HAS PURSUED COST

REDUCTION BY USING MORE LOCAL RAW MATERIALS AS WELL AS LABOUR���

!S WITH MUCH INFORMATION ABOUT #HINA� DATA ABOUT WAGES IS OFTEN INCONSISTENT AND OF
QUESTIONABLE VALIDITY� 4HE MORE RECENT DATA� TO THE EXTENT RELIABLE� SUGGESTS THAT WAGES
IN #HINA HAVE BEEN RISING SUBSTANTIALLY IN THE LAST DECADE� INCREASING FROM ABOUT ����� A
YEAR OR ���� A MONTH IN ���� TO ABOUT ����� A YEAR OR ���� A MONTH IN �������

�3EE #HART IN THE NEXT PAGE	

�� *ICI 7ANG � ,IXIA -EI� $YNAMICS OF LABOURINTENSIVE CLUSTERS IN #HINA� RELYING ON LOW LABOUR COSTS OR CULTIVATING
INNOVATION� �)NT� )NSTITUTE FOR ,ABOUR 3TUDIES� $ISCUSSION 0APER .O� �� ����	� 4HE )NTERNATIONAL )NSTITUTE FOR
,ABOUR 3TUDIES IS ALSO KNOWN AS THE )NTERNATIONAL ,ABOUR /RGANIZATION�

�� 4HE FUNDING BY THIS LATTER ORGANIZATION SHOULD GIVE CREDIBILITY TO THE CONCLUSIONS AND DATA INCORPORATED IN
THE STUDY�

�� 7ANG � -EI� SUPRA NOTE ��� AT ��
�� #HINA !VERAGE 9EARLY7AGES IN-ANUFACTURING #HART� 42!$).'%#/./-)#3�#/-� HTTPS���TRADINGECONOMICS�COM�CH
INA�WAGESINMANUFACTURING�

��
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#HART �� �3OURCE� SEE FOOTNOTE ��	

(OWEVER� MANUFACTURING WAGES PRIOR TO ���� WERE MARKEDLY LOWER� AS REFLECTED IN
THE EXTENSION OF THE ABOVE CHART�

#HART �� �3OURCE� SEE FOOTNOTE ��	

&ROM ���� THROUGH ����� THE EXCHANGE RATE FOR THE YUAN WAS ABOUT ��� YUAN TO
THE DOLLAR� 3INCE THE ABOVE TABLES ARE IN YUAN� ANNUAL WAGES APPROXIMATELY RANGED FROM
������ PER YEAR IN ���� TO ������ IN ����� OR FROM ABOUT ��� PER MONTH IN ���� TO ���� PER
MONTH IN �����

"Y WAY OF COMPARISON� THE SAME SOURCE REPORTS 5�3� MANUFACTURING WAGES AS
SLIGHTLY OVER ����HOUR OR OVER ��������YEAR FOR A �����HOUR YEAR�

��
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4HE LOW WAGES AND DISMAL WORKING CONDITIONS ARE CONFIRMED BY ANOTHER SOURCE� #HINA
,ABOR 7ATCH� )N A ���� REPORT BY THIS ORGANIZATION WHICH DISCUSSED LABOR VIOLATIONS AT A
FURNITURE MANUFACTURER EMPLOYING ���� WORKERS� THE REPORT SET FORTH MONTHLY WAGE RATES
OF ���� YUAN �A LITTLE OVER ����	 DURING THE BUSY SEASON ¾ ABOUT HALF THE YEAR ¾ AND ����
YUAN �ABOUT ����	 DURING THE SLOW SEASON��� (OWEVER� THE WORKERS WERE REQUIRED TO WORK
�� HOUR DAYS� SIX HOURS A WEEK DURING THE BUSY SEASON AND A NINE HOURS A DAY SIX DAYS A
WEEK DURING THE SLOW SEASON� -IGRANT WORKERS RESIDED IN A FACTORY DORMITORY ROOMWHICH
USUALLY HOUSED ABOUT �� WORKERS WITH ONE TOILET���

!NOTHER RECENT SOURCE� 4HE #ONFERENCE "OARD� SETTING FORTH ITS DATA IN TERMS OF
UNIT LABOR COSTS� ALSO SUPPORTS THE DIFFERENCE IN WAGES BETWEEN #HINA AND OTHER
INDUSTRIALIZED COUNTRIES���

#HART �� �3OURCE� SEE FOOTNOTE ��	

�� *5 1)!.� &52.)452% &!#4/29 2%0/24 �����	� �&OUNDED IN ����� #HINA ,ABOR 7ATCH �#,7	 IS AN INDEPENDENT
NOTFORPROFIT ����C	��	 ORGANIZATION� /VER THE PAST �� YEARS� #,7 HAS COLLABORATED WITH UNIONS� LABOR
ORGANIZATIONS� AND THEMEDIA TO CONDUCT INDEPTH ASSESSMENTS OF FACTORIES IN #HINA THAT PRODUCE TOYS� BIKES�
SHOES� FURNITURE� CLOTHING� AND ELECTRONICS FOR SOME OF THE LARGEST MULTINATIONAL BRAND COMPANIES� #,7ÁS
.EW 9ORK OFFICE CREATES REPORTS FROM THESE INVESTIGATIONS� EDUCATES THE INTERNATIONAL COMMUNITY ON SUPPLY
CHAIN LABOR ISSUES� AND PRESSURES CORPORATIONS TO IMPROVE CONDITIONS FOR WORKERS� #,7ÁS #HINA OFFICE IN
3HENZHEN INTERACTS CLOSELY WITH FACTORY WORKERS� PROVIDING A FREE HOTLINE SERVICE THAT OFFERS ADVICE AND
COUNSELING TO WORKERS FACING PERCEIVED VIOLATIONS IN THE WORKPLACE� 4HIS OFFICE ALSO FURTHER SUPPORTS THE
LABOR MOVEMENT IN #HINA BY ORGANIZING LABOR RIGHTS� COLLECTIVE BARGAINING� AND CAPACITYBUILDING TRAINING
PROGRAMS FOR WORKERS AND LABOR RIGHTS ADVOCATES	�

�� )D� AT ��
�� 3)1) :(/5� 2)3).' 5.)4 ,!"/2 #/343 4(2%!4%. #().!Á3 %80/24 #/-0%4)4)6%.%33 �����	�

��
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4HE ABOVE CHART INDICATES THAT UNIT LABOR COSTS FROM ���� TO ���� IN #HINA WERE ��� TO
��� OF THOSE IN THE 5�3� "UT THE WAGE DATA DISCUSSED ABOVE INDICATES THAT #HINESE WAGES
WERE LESS THAN ��OF5�3� WAGES� #ONCEIVABLY� THE DIFFERENCE COULD BE ATTRIBUTABLE TO HIGHER
WORKER PRODUCTIVITY IN THE 5�3� AND EXCHANGE RATE DIFFERENCES� BUT SUCH A LARGE VARIATION
IS HARD TO RECONCILE�

4HE ABOVE CHART ALSO DEMONSTRATES THAT UNIT LABOR COSTS IN *APAN AND 'ERMANY
WERE ACTUALLY HIGHER THAN IN THE 5�3�� WHILE THOSE IN +OREA AVERAGED ABOUT ��� OF THOSE IN
THE 5�3�

Ƒĺƒĺ ����! �!��$!��� ��(��(�" ��$ �&"$ ������"�$���ķ �&$ ��"�
)�!���� ���	�$���"

,OW MONTHLY WAGES ARE ONLY ONE PART OF THE LABOR ARBITRAGE ISSUE WITH RESPECT TO
INVESTMENT IN #HINA� 4HE )NTERNATIONAL ,ABOUR /RGANIZATION� IN A REPORT COFUNDED BY
THE .ATIONAL .ATURAL 3CIENCE &OUNDATION OF #HINA� REPORTED�

! RESEARCH REPORT ON Ã#HINAÁS RURAL MIGRANT WORKERSÄ CONDUCTED BY THE

2ESEARCH /FFICE OF THE 3TATE #OUNCIL OF #HINA �����	 CONCLUDED THAT THE

AVERAGE MONTHLY WAGES OF RURAL MIGRANT WORKERS WAS BETWEEN ��� ¾ ���

YUAN 2-" �ABOUT 5�3� ������	 AT THAT TIME� (OWEVER� FOR THIS SUM� WORKERS

WITHIN MANY LABOURINTENSIVE CLUSTERS WORKED OVER �� HOURS A DAY�

SOMETIMES EITHER � OR � DAYS A WEEK� IN SOME CASES WITHOUT OVERTIME PAY�

WHICH REDUCED THEIR AVERAGE HOURLY WAGE� 4HAT IS COMPARED WITH THE 5�3�

MINIMUM WAGE OF ����� PER HOUR AT THE SAME� �!LTHOUGH SINCE THEN� THE 5�3�

FEDERAL MINIMUM WAGE WAS RAISED TO ����� PER HOUR AS OF �� *ULY� ����

ACCORDING TO THE 5�3� $EPARTMENT OF ,ABOR	���

"Y WAY OF COMPARISON� IT SHOULD BE NOTED THATMANUFACTURINGWORKERS IN THE 5NITED 3TATES
ARE NOT PAID THE MINIMUM WAGE� BUT RATHER SEVERAL TIMES THE MINIMUM WAGE� !SSUMING
A WAGE ��� PER HOUR� A FACTORY WORKER IN THE 5NITED 3TATES WOULD MAKE ������ PER MONTH�
AS OPPOSED TO THE ������� PER MONTH WAGES FOR A #HINESE WORKER REPORTED IN THE ABOVE
STUDY� %VEN AT THE THEN FEDERAL MINIMUMWAGE OF ����� PER HOUR� A WORKER IN 5NITED 3TATES
WOULD MAKE ABOUT ���� PER MONTH�

4HE ABOVE REPORT ALSO NOTED�

$ELAYED WAGE PAYMENT HAD BECOME SO WIDESPREAD IN MANY LOCATIONS AND

SECTORS� THAT THE 0REMIER 7EN *IABAO SIGNED A SERIES OF OFFICIAL DOCUMENTS IN

�� 7!.' � -%)� SUPRA NOTE ��� AT ���

��



����= 5.)6%23)49 /& "/,/'.! ,!7 2%6)%7 ;6OL� � ��

���� DESIGNED TO PROTECT RURAL MIGRANTSÁ BASIC RIGHT TO RECEIVE THEIR WAGES

ON TIME� 4HE CENTRAL GOVERNMENT INTERVENTION HELPS LARGE NUMBERS OF RURAL

MIGRANT WORKERS IN #HINA TO RECEIVE THEIR EARNED WAGES���

0OOR WORKING CONDITIONS HAVE BEEN A LONGSTANDING PROBLEM IN #HINA� )N A ���� REPORT�
THE AUTHOR STATED�

;,=ABOR EXPLOITATION AND OPPRESSION HAVE PROGRESSIVELY WORSENED OVER THE

PAST �� YEARS� ,ONG WORKING HOURS� UNREASONABLE WAGE CUTS AND

REMUNERATION� POOR LIVING CONDITIONS� A DANGEROUS WORKING ENVIRONMENT�

LACK OF HEALTH PROVISIONS� ARBITRARY DISMISSALS� HARSH AND ABUSIVE TREATMENT

ARE THE COMMON PROBLEMS���

)N COMMENTING UPON THE PLIGHT OF WORKERS IN DEVELOPING NATIONS AND THE LACK INSTITUTIONAL
CONCERN BY THOSE WHO ARGUE FOR THE BENEFITS OF INTERNATIONAL TRADE� 7ILLIAM 'REIDER� AN
INVESTIGATIVE REPORTER� STATED�

4HE LAWYERLY CONTRADICTION IN THIS IS PROFOUND� GLOBAL COMMERCE INSISTS ON A

LEGAL SYSTEM THAT WILL PROTECT THE CONTRACTUAL RIGHTS OF CAPITAL BUT TREATS THE

SAME RIGHTS FOR INDIVIDUAL WORKERS AS AN IMPEDIMENT TO ECONOMIC PROGRESS

OR A LUXURY THAT IS RESERVED ONLY FOR THE WEALTHY NATIONS� 4HE SAME OPINION

LEADERS WHO CELEBRATE THE VIRTUES OF FREE COMPETITION AMONG FIRMS ARE

STRANGELY SILENT ON THE SUBJECT OF FREE LABOR� 4HE TRADE LAWYERS WHO LOBBY FOR

LIBERALIZING TERMS OF TRADE ARE OBLIVIOUS TO THE REPRESSIVE� MANIPULATIVE

TERMS IN WHICH PEOPLE ARE EMPLOYED IN MANY MARKETS� 4HE LAWYERS MIGHT

INSIST THAT THERE IS NO CONTRADICTION SINCE THEY ARE SERVING THE INTERESTS OF

THEIR CLIENTS� THE MULTINATIONAL PRODUCERS� 7HATEVER THE RATIONALE� A

BARBARIC TRANSACTION IS STILL BARBARIC� REGARDLESS OF LOCAL CULTURE AND POLITICAL

REALITIES���

4HIS PATTERN HARDLY REFLECTS A LEVEL PLAYING FIELD AGAINST WHICH !MERICAN WORKERS SHOULD
BE EXPECTED TO COMPETE�

�� )D�
�� 7),,)!- '2%)$%2� /.% 7/2,$� 2%!$9 /2 ./4� 4(% -!.)!# ,/')# /& ',/"!, #!0)4!,)3- ��� �����	
�2EFERENCING 4RINI 7INGYUE ,EUNG� %0:S IN #HINA� A REPORT PREPARED FOR THE )NTERNATIONAL
#ONFEDERATION OF &REE 4RADE 5NIONS� !UGUST ����� 4HIS LATTER REPORT HAS ALSO BEEN REFERENCED AT
HTTPS���WWW�CAMBRIDGE�ORG�CORE�JOURNALS�INTERNATIONALLABORANDWORKINGCLASSHISTORY�ARTICLE�CONTES
TINGCLASSORGANIZATIONMIGRANTWORKERSSTRIKESINCHINASPEARLRIVERDELTA����������!��%%&#�����&!�
#�"����&%��##!�&�	�

�� )D� AT ����
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ƑĺƓĺ ����! �!��$!��� �" �$ ��" ���+�	 �&$ �� ��� ��)Ŋ$���
��	&"$!+

7HILE IT MIGHT SEEM PARADOXICAL TO THE !MERICAN READER THAT THERE COULD BE A PROBLEM OF
LABOR SHORTAGES IN #HINA GIVING RISE TO INCREASES IN WAGES� THIS WAS ONE OF THE THEMES OF
THE JOINT REPORT OF THE )NTERNATIONAL ,ABOUR /RGANIZATION AND THE .ATIONAL .ATURAL 3CIENCE
&OUNDATION OF #HINA� #ONSIDER THE FURNITURE INDUSTRY AS AN EXAMPLE� !ROUND ����� ONE OF
THE CASE STUDIES IN THE REPORT DISCUSSED THE FACT THAT ,ECONG� A TOWN OF ������� AND THE
ÃCAPITAL OF THE FURNITURE TRADE OF #HINA�Ä WHICH IS LOCATED IN ONE OF THE INDUSTRIAL SECTORS
ALONG THE EASTERN AREA OF #HINA� NEEDED TO IMPORT OVER ������� MIGRANT WORKERS� NEARLY
HALF OF WHOM WORKED IN THE FURNITURE INDUSTRY��� !T THAT TIME� WORKERS WERE PAID ����
9UAN� OR ABOUT ���� A MONTH� (OWEVER� GOVERNMENTAL POLICIES WITH REGARD TO THE WESTERN
PROVINCES ENCOURAGED MANY OF THESE MIGRANT WORKERS TO STAY HOME� !S ONE WORKER FROM
THE 3ICHUAN PROVINCE STATED�

) HAVE TO WORK FORMORE THAN �� HOURS A DAY AND VERY ADVERSE CONDITIONS� ONLY

TO GET ABOUT ���� 9UAN IN ,ECONG� HOWEVER� NOW THE #ENTRAL 'OVERNMENT� ;SIC=

AND ) CAN EARN ALMOST ���� 9UAN INMY HOMETOWNWITHOUT ANY TRANSPORTATION

FEE� AND WHATÁS MORE� ) CAN STAY WITH MY FAMILY MORE OFTEN� /F COURSE ) PREFER

TO WORK LOCALLY���

4HIS CAUSED EMPLOYERS TO RAISE WAGES AND SOME SOUGHT TO RELOCATE TO INLAND #HINA TO
REDUCE COSTS� (OWEVER� THE INLAND LOCATION� THOUGH CHEAPER� DID NOT HAVE THE SYNERGIES
AVAILABLE FROM THE CLUSTER STYLE INDUSTRIAL NETWORK ALONG THE COAST���

#ONSIDER NOW THE IMPACT OF THE FOREGOING ÃPROBLEMÄ ENCOUNTERED BY EMPLOYERS
IN THE FURNITURE INDUSTRY IN #HINA� 7AGES OF ���� A MONTH IN THE FURNITURE INDUSTRY WERE
CONSIDERED PROBLEMATIC� (OW COULD !MERICAN MANUFACTURERS AND !MERICAN WORKERS
COMPETE WITH FOREIGN COMPANIES THAT EMPLOYED SUCH CHEAP LABOR� !ND LABOR WAS EVEN
CHEAPER IN THE PRECEDING �� YEAR PERIOD���

.OW CONSIDER THE IMPACT THE FOREGOING COMPETITION HAD UPON THE FURNITURE
INDUSTRY IN THE 5NITED 3TATES DURING A COMPARABLE �� YEAR PERIOD� ��������� "UT� FIRST�
GO BACK A DECADE EARLIER�

"ACK IN THE EARLY ����S� MOST OF THE 4AIWANESE EXPORTERS WERE NOVICES AT

FURNITUREMAKING� ESPECIALLY WHERE THE FINISHING PROCESS WAS CONCERNED�

"UT HOW LONG IT WOULD LAST WAS ANYBODYÁS GUESS� 5�3� FURNITURE WORKERS WERE
�� )D� AT ���
�� )D�
�� )D�
�� 4RADING%CONOMICS� SUPRA NOTE ���

��
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AVERAGING ����� AN HOUR� WHILE THE 4AIWANESE MADE ����� AN HOUR� AND THE

#HINESE LABORED FOR ����� 4HE &AR %AST MAY NOT HAVE HAD THE MACHINERY OR

THE LIGHTENINGFAST CONVEYOR BELTS THAT THE "ASSETT 3PEED ,INES DID� BUT WHEN

IT CAME TO THROWING LABOR AT A PROBLEM� NO ONE WORKED HARDER� LONGER� OR

CHEAPER THAN THE #HINESE���

3MALLER ITEMS� LIKE COFFEE TABLES�� AND CHAIRS� WERE THE FIRST TO BE IMPACTED BY #HINESE
IMPORTS IN THE LATE ����S� ! 1UEEN !NNE DINING CHAIR MADE BY AN !MERICAN COMPANY WAS
SELLING FOR ����� !N !SIAN IMPORT FIRST SOLD FOR ���� AND ������

$URING THIS PERIOD� MANY FURNITURE MANUFACTURERS SOLD OUT� OFTEN IN LEVERAGED
BUYOUTS� WITH THE RESULT THAT CASH GENERATED BY PROFITS WAS USED TO PAY OFF DEBT� RATHER
THAN MODERNIZE THE EQUIPMENT� 4HE UNHAPPY AFTERMATH WAS CHRONICLED AS FOLLOWS�

&ROM THEIR FARAWAY CORPORATE PERCHES� THESE EXECUTIVES AIM TO TEACH THE

SLOWDRAWLING 3OUTHERNERS NEW WAYS OF MERCHANDISING AND MARKETING�

REAPING GIANT PROFITS FOR ALL� 4HEY BOUGHT OUT FAMILY OWNERS OF PROFITABLE

BUSINESSES IN AN INDUSTRY THEY KNEW NOTHING ABOUT� PROMISING TO LEAVE THE

LOCAL MANAGEMENT ALONE EXCEPT WHEN THEY FELT THEIR FINANCIAL EXPERTISE WAS

REQUIRED� 4HE HONEYMOON ENDED WHEN THE PROFITS HAD BEEN MILKED TO MEET

A CORPORATIONÁS EARNINGS TARGETS� AND USUALLY AFTER MANAGEMENT HAD

DEMEANED THE LOCAL GUYS AND SAPPED INITIATIVE ON THE FACTORY FLOOR� 7HEN

THE CONGLOMERATES SOLD OR SPUN OFF THEIR ACQUISITIONS� CITING ÃPOOR

PERFORMANCEÄ OR ÃFAILURE TO MEET PROFIT GOALS�Ä THE BUSINESSES PARTED WAYS

FOR GOOD���

4AKEOVERS� EVEN WHEN UNSUCCESSFUL� WERE PROBLEMATIC FROM A FINANCIAL PERSPECTIVE� /NE
FURNITURE EXECUTIVE� WHO ASKED HOWMUCH IT WOULD COST TO WARD OFF THE TAKEOVER� WAS TOLD�
Ã!T LEAST TWO MILLION� CAME THE REPLY� AND WORSE� 'OLDMAN 3ACHS NEEDED HIM TO PAY A
RETAINER OF �������� BY THE NEXT DAY�Ä��

"Y ���� IMPORTS OF WOOD FURNITURE ACCOUNTED FOR ��� OF THE MARKET AND CONCERN
WAS RAISED FOR THE FUTURE OF .ORTH #AROLINAÁS NUMBER TWO INDUSTRY AND ITS ������ JOBS���

(OWEVER� AT THAT TIME� NOTWITHSTANDING CHEAP !SIAN LABOR� NEGLIGIBLE ENVIRONMENTAL
REGULATIONS AND FOREIGN GOVERNMENTAL SUPPORT� THE MANUFACTURERS OF BULKY ITEMS� SUCH
�� "%4( -!#9� &!#4/29 -!. ��� �����	�
�� 3COTT !NDRON� &URNITURE )MPORTS THE 4ALK OF -ARKET� '2%%.3"/2/ .%73 !.$ 2%#/2$� -AY �� ���� �INDUSTRY
SEGMENTS SUCH AS COFFEE TABLES AND DINETTES� ONCE DOMINATED BY !MERICAN COMPANIES� WERE TAKEN OVER BY
FOREIGN FIRMS YEARS AGO	�

�� -!#9� SUPRA NOTE ��� AT ����
�� )D� AT ����
�� )D� AT ����
�� !NDRON� SUPRA NOTE ���

��



7(9 2)#!2$/Á3 4(%/29 /& #/-0!2!4)6% !$6!.4!'% 2%'!2$).' &/2%)'. 42!$%É

AS BEDROOM FURNITURE� WERE LESS THREATENED BECAUSE OF THE EXPENSE AND TIME DELAY IN
SHIPPING SUCH BULKY ITEMS FROM #HINA TO THE 5�3� -OREOVER� MANUFACTURERS OF HIGHEND
PRODUCTS DID NOT BELIEVE THE #HINESE COULD MATCH THEIR QUALITY���

3UCH COMPLACENCY PROVED FAULTY� "Y ����� #HINA WAS ADMITTED TO THE 7ORLD
4RADE /RGANIZATION AND WAS SELLING HIGHQUALITY BEDROOM SUITE FOR ����� WHEREAS ONE OF
THE CHEAPEST !MERICAN VERSIONS COST TWICE THAT AMOUNT TO PRODUCE� WITHOUT FACTORING IN
ANY PROFIT��� 4HIS LED SOME OF THE DOMESTIC MANUFACTURERS TO PURSUE AN ANTIDUMPING
CLAIM AGAINST THE #HINESE AND THE IMPOSITION OF TARIFFS� 4HE 5�3� MANUFACTURERS CLAIMED
THAT THE ÃWAVE OF #HINESEMADE WOODEN FURNITURE SWAMPED THE 5�3� MARKET BEGINNING
IN ���� ;WITH THE RESULT THAT= ABOUT ������ EMPLOYEES OR ��� OF THE TOTAL WORKFORCE AT
5�3� WOODWORKING FACTORIES HAVE LOST THEIR JOBS�Ä��

"UT NOT ALL !MERICAN COMPANIES FAVORED THE IMPOSITION OF TARIFFS� ,ARGE RETAILERS�
SUCH AS #RATE � "ARREL� *#0ENNEY #O�� AND "ERKSHIRE (ATHAWAYÁS .EBRASKA &URNITURE -ART
CAMPAIGNED AGAINST THE TARIFFS BECAUSE IT WAS PROFITABLE TO SELL THE #HINESE IMPORTS��� )N
ADDITION� SOME !MERICAN MANUFACTURERS HAD ALSO IMPORTED #HINESE FURNITURE TO TAKE
ADVANTAGE OF WHAT THEY ANTICIPATED TO BE HIGHER PROFIT MARGINS���

/NE 4AIWANESE BUSINESSMAN TOLD *OHN "ASSETT )))� THE OWNER OF A FAMILY BUSINESS IN
THE INDUSTRY� THAT Ã;I=F THE PRICE IS RIGHT� YOU ;!MERICANS= WILL DO ANYTHING� 7E HAVE NEVER
SEEN PEOPLE BEFORE YOU WHO ARE THIS GREEDY ¾ OR THIS NA¢VE�Ä (E CONTINUED Ã;W=HEN WE
GET ON TOP � � � DONÁT EXPECT US TO BE DUMB ENOUGH TO DO FOR YOU WHAT YOUÁVE BEEN DUMB
ENOUGH TO DO FOR US�Ä��

.OT ALL FURNITURE MANUFACTURERS WERE ÃTHIS GREEDY�Ä 7HEN *OHN "ASSETT WAS TOLD
BY A #OMMUNIST 0ARTY OFFICIAL� (E 9UN &ENG� THAT THE #HINESE WOULD BE HAPPY TO PROVIDE
"ASSETT WITH THE DRESSERS HE WAS MANUFACTURING AT A FRACTION OF THE COST THAT "ASSETT

�� )D� �4HE 4HOMASVILLE PRESIDENT STATED THAT� Ã.OT EVERY FACTORY OVER THERE IS CAPABLE OF DOING WHAT WE CAN
DOÄ	�

�� -!#9� SUPRA NOTE ��� AT ����
�� 7ALL 3TREET *OURNAL 3TAFF 2EPORTER� #HINESE &URNITURE &ACES 5�3� 4ARIFFS� 7!,, 34� *�� *UNE ��� �����
�� )D� �&URNITURE STORES THAT BUY HEAVILY FROM #HINA HAVE WAGED A COUNTERATTACK AGAINST 5�3� FURNITURE MAKERS
THAT SUPPORTS THE TRADE DUTIES� !T LEAST �� RETAILERS ACROSS THE 5�3� HAVE REMOVED-R� "ASSETTÁS PRODUCTS FROM
THEIR STORES OR IF STOPPED ORDERING NEW STYLES FROM HIM� -R� "ASSETT SAID� ÃWIPING OUT �� MILLION IN ORDERS�Ä
Ã7HY SUPPORT ANYONE WHO IS TRYING TO HURT ME�Ä� SAID *AKE *ABS� OWNER OF !MERICAN &URNITURE 7AREHOUSE�
A NINESTORE CHAIN BASED IN %NGLEWOOD #OLORADO� THAT HAS BANISHED PRODUCTS FROM FOUR 5�3� SUPPLIERS THAT
ARE PUSHING FOR THE TARIFFS� !BOUT TWOTHIRDS OF THE WOODEN FURNITURE HE SELLS IS IMPORTED� /F THOSE IMPORTS�
TWOTHIRDS COMES FROM #HINAÄ	�

�� -!#9� SUPRA NOTE ��� AT ��� �Ã!S !MERICAN FURNITURE MAKERS FLEW TO CHECK OUT THE POSSIBILITIES OF ORDERING
FROM THE 4AIWANESE� THE FLEDGING !SIAN COMPANIES FLATTERED THEM� ASKING THEM CONSTANTLY FOR ADVICE� /NCE
THE!MERICANS BECAME CUSTOMERS� THE ADVICEMORPHED INTO FULLBORE INSTRUCTION� FAR BEYONDHELPING CONVERT
INCHES TO CENTIMETERS ON DESIGN SKETCHES� À)T JUST SNOWBALLED�Á 4OTHILL SAID� ÀIT WASNÁT THAT THE !SIANS CAME
OVER TO TAKE OUR BUSINESS� 7E WENT OVER THERE� AND� BEFORE WE KNEW IT� WE HAD GIVEN IT TO THEMÄ	�

�� )D� AT ��
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INCURRED��� INSTEAD OF TAKING THE OFFER HE INSTITUTED AN INVESTIGATION INTO THE #HINESE
SELLING FURNITURE BELOW COST��� WHICH ULTIMATELY LED TO THE IMPOSITION OF TARIFFS�� AND THE
"YRD AMENDMENT��� WHICH DIRECTED THE TARIFFS TO THE AFFECTED MANUFACTURERS� 4HE
FOLLOWING SETS FORTH "ASSETTÁS MOTIVATION�

#LOSE HIS FACTORIES� *OHN "ASSETT PICTURED THE WHOLE LOT OF HIS HARDCHARGING

FORBEARERS TURNING ENMASSE IN THEIR GRAVES� (E THOUGHT OF HIS ���� WORKERS ¾

PLAINSPOKEN MOUNTAIN TYPES� MANY OF WHOM HAD FOLLOWED THEIR PARENTS AND

GRANDPARENTS INTO THE FACTORIES ¾ STANDING IN UNEMPLOYMENT LINES INSTEAD OF

ASSEMBLY LINES� (E THOUGHT OF THE SMOKESTACKS THAT FOR A CENTURY HAD BORNE

HIS FAMILYÁS NAME AND OF THE LEGACY HE WANTED TO LEAVE HIS KIDS���

!S ANOTHER FURNITURE MANUFACTURER� THIS ONE LOCATED IN -ISSISSIPPI� REPORTED� ÃÉ ) MAY
NOT BE THE BRIGHTEST BULB� BUT ) KNOW THAT WHEN MY PEOPLE DONÁT HAVE A JOB IN #OLUMBUS�
-ISSISSIPPI� THEYÁRE OUT OF WORK FOREVER�Ä HE TOLD ME� Ã4HEREÁS NOTHING HERE FOR THEM TO
RETRAIN FOR�Ä��

)T IS HARD FOR THE ONEPERCENTERS ¾ WHO RUN LARGE CORPORATIONS� ENGAGE IN FINANCIAL
ENGINEERING� AND LIVE IN GATED COMMUNITIES� AND WHO GRASP AT CHEAP #HINESE IMPORTS TO
IMPROVE MARGINS ¾ TO UNDERSTAND THE EFFECT OF OFFSHORING MANUFACTURING ON COMMUNITIES
AND THE PEOPLE WHO LIVE IN THEM� #ONSIDER ONE EXAMPLE ¾ 'ALAX� 6IRGINIA� ��

!MONG THE DISPLACED THIRTEEN HUNDRED FURNITURE WORKERS IN 'ALAX� THOSE IN
THEIR FIFTIES AND SIXTIES HAD THE TOUGHEST TIME RECOVERING FROM THE CLOSINGS�
,UPER ;A SAWMILLER= HAS FRIENDS HIS AGE WHO NOW MOW GRASS� CLEAN HOMES�
WASH CARS� AND MAKE CRAFTS AND FOODSTUFFS ¾ ANYTHING TO MANAGE UNTIL THEIR
3OCIAL 3ECURITY KICKS IN� ! MINISTER AND FOODBANK OPERATOR TOLD ME SHEÁS
COUNSELED A HANDFUL OF FOLKS WHO ARE CAMPING OUT IN THE WOODS�

! &ACEBOOK YARDSALE PAGE � � � GETS VISITED BY NEARLY EVERYONE IN THE TOWN OF

SEVEN THOUSAND� )N *ANUARY ����� IT HADMORE THAN ELEVEN THOUSANDMEMBERS�

COUNTING RESIDENTS OF SURROUNDING COUNTIES� AND FEATURED HOUSECLEANING AND

CLOTHESWASHING SERVICES FOR AS LITTLE AS FOUR DOLLARS AN HOUR� /NE CONTINUING

CONTROVERSY INVOLVES MEMBERS WHO TRY TO RESELL DRINK MIXES� POWER BARS� AND

CANNED GOODS THAT HAVE BEEN DONATED TO THEM BY A LOCAL CHARITY� Ã)S THAT RIGHT

�� )D� AT ��
�� )D� AT �������
�� )D� AT ����
�� )D� AT ����
�� )D� AT ��
�� )D� AT ����
�� 3EE "%4( -!#9� $/0%3)#+� $%!,%23� $/#4/23� !.$ 4(% $25' #/-0!.9 4(!4 !$$)#4%$ !-%2)#! �� �����	� 'ALAX
IS DESCRIBED AS FOLLOWS� ÃA FACTORY TOWN THAT IT JUST WITNESSED THE CLOSING OF TWO OF ITS LARGEST EMPLOYERS�
(AYNES"RANDS CLOTHING AND 7EBB &URNITURE� AND CONTINUED DOWNSIZING IN THE TOWNÁS REMAINING PLANTS�Ä

��
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ORWRONG� )TÁS NOT FORME TO SAY�Ä MODERATOR *ESSY 3HREWSBURY TOLDME� Ã3OME

PEOPLE ARE JUST VERY DESPERATE FOR MONEY TO PAY THEIR BILLS�Ä��

)N 'ALAX Ã�� PERCENT OF 'ALAX RESIDENTS QUALIFY FOR FOOD STAMPS� TWOTHIRDS OF THE TOWN
SCHOOLCHILDREN ARE ON FREE OR REDUCEDRATE LUNCHES� AND NEARLY A QUARTER OF THE POPULATION
LIVES IN POVERTY�Ä��

"ETH -ACY� THE AUTHOR OF &ACTORY -AN� IN ANOTHER BOOK� $OPESICK� DISCUSSED THE
OPIOID DRUG ADDICTION WHICH HAS BEEN SPREADING THROUGH RURAL COMMUNITIES AND
ARGUABLY BEGAN IN THE !PPALACHIAN AREA NEAR 'ALAX� /NE CONTRIBUTING FACTOR TO THE DRUG
CRISIS WAS A LACK OF HOPE AND THE LOSS OF SELFRESPECT THAT WAS TRIGGERED BY THE LOSS OF JOBS�
3HE RECOUNTED THE IMPORTANCE OF EVEN A POOR PAYING JOB�

%VEN THOUGH THE PAY WASNÁT GREAT� THOSE ;PRODUCTION= JOBS GAVE TWO THINGS TO

OUR COMMUNITIES� ONE� FAMILIES ON THEMARGIN DIDNÁT ALWAYS HAVE TO BE ON THE

BRINK OF NOT HAVING FOOD ON THE TABLE OR MONEY FOR UTILITIES� !ND THE SECOND�

MORE IMPORTANT THING WAS THE BEHAVIOR IT MODELED FOR FAMILIES� WHERE PEOPLE

GOT UP IN THE MORNING AND WENT TO WORK���

/NE RESIDENT OF THE AREA SUMMED IT UP� Ã) GUESS WE TRADED OUR JOBS FOR SOMEBODY
SOMEWHERE ELSE IN THE WORLD TO HAVE A BETTER LIFE� ) DONÁT KNOW�Ä��

4HE PURPOSE OF GOVERNMENT IS TO ACT IN THE BEST INTERESTS OF ALL ITS PEOPLE� NOT TO
BUY IN TO AN UNREALISTIC THEORY OF TRADE THAT BENEFITS SOME BUT RESULTS IN THE DEPRIVATION
OF OTHERS�

ƑĺƔĺ +&�� �����&��$���

ƑĺƔĺƐĺ �����"� ��$�!(��$��� $� "$�� $�� !�"� �� $�� (��&� � $��
+&��ĺ

3INCE ����� THE 5NITED 3TATES HAS CONSISTENTLY AND CONTINUALLY RUN A TRADE DEFICIT WITH
#HINA� 4HIS MEANS THAT THE 5�3� IMPORTERS WOULD NEED TO PURCHASE #HINESE YUAN IN ORDER
TO PAY FOR THE #HINESE GOODS AND THAT #HINA WOULD BUILD UP A HUGE STORE OF 53 DOLLARS�
4HIS� IN TURN� HAS RESULTED IN A HUGE TRANSFER OF DOLLAR RESERVES TO #HINA AND SHOULD HAVE�
OVER TIME� CAUSED A RELATIVE INCREASE IN THE VALUE OF THE YUAN AND A DECREASE IN THE VALUE
OF THE DOLLAR�

�� -!#9� SUPRA NOTE ��� AT �������
�� )D� AT ����
�� -!#9� SUPRA NOTE ��� AT ���
�� -!#9� SUPRA NOTE ��� AT ����
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4HE FLOW OF !MERICAN DOLLARS AND #HINESE YUAN IS ILLUSTRATED BY THE CHART BELOW���

#HART �

!S OF ����� EVEN THOUGH THE YUAN HAD APPRECIATED OVER ��� SINCE *ULY ����� IT WAS
STILL ESTIMATED TO BE UNDERVALUED AGAINST THE DOLLAR BY ABOUT ���� 4HIS IS A HUGE EXPORT
SUBSIDY���

/NE EXPERT IN INTERNATIONAL TRADE� 0RESAD %SWER� SUMMARIZED THE SITUATION AS FOLLOWS�

#HINAÁS EXPORTS BEGAN TO PICK UP SOON THEREAFTER ;BECOMING A MEMBER OF THE

7ORLD 4RADE /RGANIZATION=� WHICH MEANT MORE FOREIGN CURRENCY COMING INTO

THE COUNTRY� !S THE ECONOMY STARTED REGISTERING STRONG GROWTH AND ALSO

BEGAN OPENING UP ITS CAPITAL ACCOUNT� FOREIGN CAPITAL FLOWED IN INCREASINGLY�

PUTTING FURTHER UPWARD PRESSURE ON THE 2-"� #HINA DID NOT WANT ITS EXPORT

MACHINE TO LOSE MOMENTUM� SO IT STARTED INTERVENING IN FOREIGN EXCHANGE

MARKETS TO PREVENT THE VALUE OF THE 2-" FROM RISING� 7ITH #HINAÁS

MANUFACTURING SECTOR REGISTERING STRONG PRODUCTIVITY GROWTH� THE 2-"

SHOULD HAVE APPRECIATED MARKEDLY� 4HE 0"#ÁS ;0EOPLEÁS "ANK OF #HINA=

INTERVENTION MADE THE 2-" INCREASINGLY UNDERVALUED ¾ IN OTHER WORDS� KEPT

IT AT A LEVEL THAT WAS LOWER THAN IT WOULD HAVE BEEN HAD IT BEEN SUBJECTED TO

UNFETTERED MARKET FORCES� 4HE INCREASE IN MANUFACTURING SECTOR

PRODUCTIVITY� IN TANDEM WITH LOW DOMESTIC WAGES AND AN UNDERVALUED

EXCHANGE RATE� MAKE #HINESE EXPORTS VERY COMPETITIVE IN WORLD MARKETS�

#ONSEQUENTLY� THE TRADE SURPLUS GREW BY LEAPS AND BOUNDS� FORCING THE 0"#

�� 3EE 5�3�#().! %#/.� !.$ 3%#� 2%6)%7 #/--Á.� ���� 2%0/24 4/ #/.'2%33 �� �����	�
�� )D�
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TO INTERVENE EVEN MORE AGGRESSIVELY� BUYING UP�� DOLLARS� EUROS� YEN� AND

OTHER CURRENCIES THAT WERE FLOODING INTO #HINA AS PAYMENTS FOR ITS EXPORTS�

4HIS MANEUVER WAS INTENDED TO OFFSET THE RISING DEMAND FOR 2-" IN

EXCHANGE FOR THOSE CURRENCIES THAT WOULD OTHERWISE HAVE DRIVEN UP THE

PRICE OF THE 2-" �I�E�� THE EXCHANGE RATE	�

!S CAN BE SEEN FROM THE CHART BELOW� THE VALUE OF THE YUAN FROM ���� UNTIL .OVEMBER ����
DECREASED IN A FAIRLY REGULAR PATTERN FROM ABOUT ��� YUAN TO THE DOLLAR AT THE END OF ����
TO ABOUT ��� YUAN TO THE DOLLAR IN .OVEMBER ����� 4HEN� IN .OVEMBER ����� IT DECREASED
DRAMATICALLY FROM ABOUT ��� YUAN TO THE DOLLAR TO ABOUT ��� YUAN TO THE DOLLAR� )N-AY �����
IT ROSE TO ABOUT ��� YUAN TO THE DOLLAR AND REMAINED CONSTANT AT THAT LEVEL UNTIL *ULY �����
&ROM ���� TO ����� THE YUAN SLOWLY AND GRADUALLY APPRECIATED TO APPROXIMATELY � YUAN TO
THE DOLLAR AND THEN DECREASED TO ABOUT � YUAN TO THE DOLLAR AT YEAREND �������

#HART ��� �3OURCE� SEE FOOTNOTE ��	

$URING THIS PERIOD OF TIME5�3� TRADEDEFICITWITH#HINA INCREASED TO OVER ��� BILLION
IN ����� TO OVER ���� BILLION IN ����� AND TO OVER ���� BILLION IN ����� !S A RESULT� IT HAS BEEN
ARGUED THAT THE YUAN HAS BEEN OVERVALUED BY AS MUCH AS �� PERCENT���

! STUDY BY THE #ONGRESSIONAL 2ESEARCH 3ERVICE SUMMARIZED THE ISSUE OF #HINAÁS
MANIPULATION OF THE YUAN AS FOLLOWS�

#HINAÁS POLICY OF INTERVENTION TO LIMIT THE APPRECIATION OF ITS CURRENCY� THE

RENMINBI �2-"	 AGAINST THE DOLLAR AND OTHER CURRENCIES HAS BECOME A MAJOR
�� %37!2 3� 02%3!$� '!).).' #522%.#9� 4(% 2)3% /& 4(% 2%.-).") �� �����	 �0ROF� 0RESAD %SWER� IS THE 4OLANI
3ENIOR 0ROF� OF 4RADE 0OLICY AT #ORNELL 5NIVERSITY AND A FELLOW AT THE "ROOKINGS )NSTITUTION HE WAS FORMERLY
THE HEAD OF THE )NTERNATIONAL -ONETARY &UNDÁS #HINA DIVISION	�

�� $OLLAR 9UAN %XCHANGE 2ATE� -ACRO4RENDS �HTTPS���WWW�MACROTRENDS�NET������USDOLLARYUANEXCHANGE
RATEHISTORICALCHART	�

�� 'ORDON #HANG� '�� IN 3EOUL� 'LOBAL #URRENCY 7AR )S )NEVITABLE� 4(% $!),9 "%!34� �.OV� ��� ����	�
HTTPS���WWW�THEDAILYBEAST�COM�G��INSEOULGLOBALCURRENCYWARISINEVITABLE�

��
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SOURCE OF TENSION WITH MANY OF ITS TRADING PARTNERS� ESPECIALLY THE 5NITED

3TATES� 3OME ANALYSTS CONTEND THAT #HINA DELIBERATELY ÃMANIPULATESÄ ITS

CURRENCY IN ORDER TO GAIN UNFAIR TRADE ADVANTAGES OVER HIS TRADING PARTNERS�

4HEY FURTHER ARGUE THAT #HINAÁS UNDERVALUED CURRENCY AS BEEN A MAJOR

FACTOR IN THE LARGE ANNUAL 5�3� TRADE DEFICITS WITH #HINA AND HAS CONTRIBUTED

TO WIDESPREAD JOB LOSSES IN THE 5NITED 3TATES� ESPECIALLY IN MANUFACTURING�

0RES� /BAMA STATED IN &EBRUARY ���� THAT #HINAÁS UNDERVALUED CURRENCY PUTS

5�3� FIRMS AT A ÃHUGE COMPETITIVE DISADVANTAGE�Ä AND HE PLEDGED TO MAKE

ADDRESSING #HINAÁS CURRENCY POLICY A TOP PRIORITY� !T A NEWS CONFERENCE IN

.OVEMBER ����� 0RES� /BAMA STATED THAT #HINA NEEDED TO ÃGO AHEAD AND

MOVE TOWARDS A MARKETBASED SYSTEM FOR THEIR CURRENCYÄ AND THAT THE

5NITED 3TATES AND OTHER COUNTRIES FELT THAT ÃENOUGH IS ENOUGH�Ä��

(OWEVER� 0RESIDENT /BAMAÁS BARK WAS WORSE THAN HIS BITE AND LITTLE WAS DONE� PROBABLY� IN
PART� DUE TO THE WORLDWIDE ECONOMIC TURMOIL AT THAT TIME AND� IN PART� DUE TO THE LEVERAGE
#HINA ENJOYED DUE TO ITS HUGE BUILDUP OF DOLLAR RESERVES AS A RESULT OF THE5�3� GROWING TRADE
DEFICIT WITH #HINA� 4HIS� IN TURN� HAS LED TO HUGE INVESTMENTS IN 5�3� 4REASURY BONDS� WITH
THE RESULT THAT #HINA NOW HOLDS MORE THAN �� TRILLION OF 5�3� DEBT� #ONSEQUENTLY� THERE
WAS A FEAR THAT #HINA WOULD BEGIN SELLING ITS 5�3� TREASURY INVESTMENTS� )F #HINA WERE TO
SELL� RATHER THAN BUY� 53 DEBT� THIS COULD RAISE INTEREST RATES AND NEGATIVELY IMPACT THE
!MERICAN ECONOMY�

ƑĺƔĺƑĺ !������$��� � $�� !���$��� � $!�	� 	����$" $� ��$�����
)���$�ĺ

2ICARDOÁS THEORY OF COMPARATIVE ADVANTAGE CONTEMPLATED THAT RELATIVE CURRENCY VALUES
WOULD MOVE IN THE DIRECTION THAT WOULD SMOOTH OUT IMBALANCES IN TRADE OVER TIME� /NE
AUTHOR ACKNOWLEDGED THAT 2ICARDOÁS THEORY RECOGNIZES THAT THE VALUE OF A COUNTRYÁS
IMPORTS COULD EXCEED THE VALUE OF SUCH COUNTRYÁS EXPORTS� AND THUS RESULT IN A DECREASE IN
NATIONAL WEALTH�

4O RETURN TO THE 2ICARDIAN EXAMPLE OF THE EXCHANGE OFWINE AND CLOTH BETWEEN

%NGLAND AND 0ORTUGAL� WHAT IF %NGLANDÁS WINE IMPORTS YIELD 0ORTUGAL b��� A

YEAR� YET THE %NGLISH CLOTH IT REQUIRES COST b���� )N THIS EXAMPLE� TO MAXIMIZE

THE GAINS FROM TRADE� 0ORTUGALMUST DRAW DOWN ITS NATIONAL RESERVES OF WEALTH

�E�G� GOLD	 IN ORDER TO OBTAIN THE ADDITIONAL b��� IT NEEDS TO PURCHASE %NGLISH

�� 7!9.%-� -/22)3/. �-!2# ,!"/.4%� #().!Á3 #522%.#9 0/,)#9� !. !.!,93)3 /& 4(% %#/./-)# )335%3 � �����	�
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CLOTH� )T THUS SEEMS THAT THE MERCANTILIST OBJECTION THAT LIBERAL TRADE COULD

REDUCE ACCUMULATED NATIONAL WEALTH HAS NOT REALLY BEEN MET BY THE THEORY OF

COMPARATIVE ADVANTAGE���

4HE AUTHOR THEN CREDITS (UME WITH IDENTIFYING THE POSSIBILITY THAT A REBALANCING OF
EXCHANGE RATES COULD REDUCE THIS PROBLEM�

4HE PHILOSOPHER $AVID (UME IS THOUGHT TO BE THE FIRST TO HAVE DEVELOPED A

THEORY OF THE BALANCE OF PAYMENTS THAT COULD MEET THIS OBJECTION� )N

ESSENCE� THE THEORY SUGGESTS THAT SINCE THE DEMAND FOR A COUNTRYÁS CURRENCY

DEPENDS ON DEMAND FOR ITS EXPORTS� WHERE THE LATTER RISES� SO WILL THE FORMER�

7HERE A COUNTRY HAS A TRADE SURPLUS� THE EXTRA DEMAND FOR ITS EXPORTS WOULD

INCREASE THE VALUE OF ITS CURRENCY AND THEREFORE MAKE ITS EXPORTS MORE

EXPENSIVE AND ITS IMPORTS CHEAPER� 4HIS� IN TURN� WILL REDUCE THE SURPLUS� AS

DEMAND FOR EXPORTS GOES DOWN IN RESPONSE TO THEIR RELATIVELY HIGHER COST�

WHEREAS DEMAND FOR IMPORTS GOES UP OWING TO THEIR RELATIVELY LOWER COST� )N

THEORY� AN EQUILIBRIUM WILL EVENTUALLY BE REACHED WHERE TRADE AND PAYMENTS

ARE BALANCED AT A GIVEN EXCHANGE RATE���

!S DISCUSSED EARLIER IN THIS ARTICLE� ) SUBMIT THAT 2ICARDO HIMSELF DID RECOGNIZE THAT THE
IMPACT OF UNBALANCED TRADE WOULD RESULT IN A FLOW OF WEALTH FROM THE IMPORTING COUNTRY
TO THE EXPORTING COUNTRY��� 2ICARDOÁS ANALYSIS WAS PREDICATED UPON THE EXISTENCE OF
SOMETHING AKIN TO WHAT WE MIGHT CONSIDER THE ÃGOLD STANDARD�Ä

/NE AUTHORITY CHARACTERIZES THIS AS THE ÃMARKET EQUILIBRIUMÄ VIEW OF EXCHANGE
RATES AND ASSERTS THAT A VERSION OF THIS WAS ADOPTED IN CONNECTION WITH THE POST3ECOND
7ORLD 7AR "RETTON 7OODS AGREEMENT�

4HIS ÃMARKET EQUILIBRIUMÄ VIEW OF EXCHANGE RATES AND THE BALANCE OF

PAYMENTS IS FUNDAMENTAL TO UNDERSTANDING THE INTERFACE BETWEEN THE LEGAL

ORDER OF INTERNATIONAL TRADE AND THE INTERNATIONAL MONETARY SYSTEM� 4HE

POST3ECOND 7ORLD 7AR "RETTON 7OODS ARRANGEMENTS CONTEMPLATED A

SYSTEM OF FIXED EXCHANGE RATES TIED TO THE GOLD STANDARD� 5NDER THIS SYSTEM�

A COUNTRY WOULD IN THEORY BE REQUIRED TO HOLD SUFFICIENT RESERVES OF GOLD TO

BACK THE QUANTITY OF ITS CURRENCY IN CIRCULATION� 7HERE A TEMPORARY

IMBALANCE OF PAYMENTS OCCURRED �I�E� WHERE A COUNTRY COULD NOT MEET

PAYMENTS FOR IMPORTS WITH ITS RECEIPTS OF FOREIGN CURRENCY FROM EXPORT SALES

WITHOUT SELLING GOLD FOR FOREIGN CURRENCY	� THIS WOULD BE FINANCED BY A
�� 42%"),#/#+ %4� !,�� SUPRA NOTE �� AT ����
�� )D�
�� 2)#!2$/� SUPRA NOTE �����
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COUNTRY BORROWING FROM THE )NTERNATIONAL -ONETARY &UND� )N THE CASE OF A

STRUCTURAL OR PERSISTENT IMBALANCE� A COUNTRY WOULD DEVALUE ITS CURRENCY

UNDER THE SUPERVISION OF THE )-&� WHICH MIGHT RECOMMEND DOMESTIC POLICY

ADJUSTMENTS TO ENSURE THAT FURTHER DEVALUATIONS ARE NOT REQUIRED IN ORDER TO

MAINTAIN THE BALANCE OF PAYMENTS� )N THE CASE OF A COUNTRY RUNNING A

PERSISTENT TRADE SURPLUS� FOREIGN DEMAND FOR ITS CURRENCY� I�E� BY PURCHASERS

OF ITS EXPORTS� WOULD EVENTUALLY EXCEED THE AMOUNT OF ITS CURRENCY THAT

COULD BE BACKED BY GOLD RESERVES� THEREBY CALLING FOR A REEVALUATION OF THE

EXCHANGE RATE AND�OR DOMESTIC POLICY CHANGES TO DAMPEN EXPORTS�OR BOOST

IMPORTS���

4HE 5NITED 3TATES HAS CERTAINLY RUN A ÃPERSISTENT IMBALANCEÄ IN ITS TRADE WITH #HINA AND�
WERE THE ABOVE SYSTEM IN EFFECT� THE 5NITED 3TATES WOULD HAVE NEEDED TO DEVALUE ITS
CURRENCY VISAVIS #HINA� I�E�� THE VALUE OF THE YUAN WOULD INCREASE VISAVIS THE 5�3�
DOLLAR�

(OWEVER� THE ABOVE SYSTEM DID NOT REMAIN IN PLACE VERY LONG� IN PART DUE TO THE
FACT THAT� WHILE THE 5�3� ENJOYED A SUBSTANTIAL TRADE SURPLUS IMMEDIATELY FOLLOWING 4HE
3ECOND7ORLD7AR� THE5�3� SURPLUS TRADE DECLINED AFTER THE ECONOMIES OF %UROPE AND *APAN
BEGAN TO RECOVER� (OWEVER� THE *OHNSON AND.IXON ADMINISTRATIONS DECLINED TO REVALUE THE
DOLLAR AND� IN ����� THE 5�3� UNILATERALLY REFUSED TO BACK THE DOLLAR WITH GOLD ANY LONGER
AND PROPOSED A NEW SYSTEM OF FLOATING EXCHANGE RATES���

ƑĺƔĺƒĺ $�� �&!!��$ "+"$�� �! (��&��� �&!!���+ĺ

5NDER THE CURRENT SYSTEM OF FREE CAPITAL FLOWS� THE VALUE OF THE CURRENCY IS AFFECTED� NOT
JUST BY GOVERNMENT INTERVENTION� BUT ALSO BY THE ACTIVITY OF SPECULATORS WHO MAKE THEIR
OWN ASSESSMENT AS TO THE APPROPRIATE RESPECTIVE VALUES OF THE #HINESE YUAN AND !MERICAN
DOLLAR��� "ALANCE OF TRADE IS NOT THE SOLE FACTOR UPON WHICH A CURRENCY SPECULATOR WOULD
FOCUS� 2ELATIVE INTEREST RATES AND RELATIVE INFLATION ASWELL AS AN OVERALL VIEW OF THE STABILITY
OF THE ECONOMYWILL ALSO BE TAKEN INTO CONSIDERATION� #ONSIDER A RECENT ANALYSIS EXPRESSING
CONCERN ABOUT WHETHER THE YUAN WILL WEAKEN TO MORE THAN SEVEN YUAN TO THE DOLLAR�

7HILE #HINA HASNÁT RAISED INTEREST RATES� THE &EDERAL 2ESERVE IN 7ASHINGTON

HAS� 4HAT MAKES IT ATTRACTIVE FOR MANY PEOPLE TO SELL THEIR RENMINBI AND BUY

DOLLARS� 7OULD YOU RATHER HAVE A ONEYEAR RENMINBI CERTIFICATE OF DEPOSIT

�� 42%"),#/#+ %4 !,�� SUPRA NOTE ��� AT �������
�� )D� AT ����
�� )D� AT ���� 3EE ALSO -ICO ,ORETAN� )NDEXES OF THE &OREIGN %XCHANGE 6ALUE OF THE $OLLAR� &%$� 2%3� "5,,� �����	�
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THAT PAYS ��� PERCENT INTEREST NOW� OR A ONEYEAR DOLLAR #� $� THAT PAYS OUT

��� PERCENT OR MORE� ��

4ODAY� THERE IS NO AGREED INTERNATIONAL STANDARD AGAINST WHICH A CURRENCY CAN BE VIEWED
AS EITHER OVER OR UNDERVALUED��� !S ONE AUTHORITY RECOUNTS� Ã%CONOMISTS HAVE ATTEMPTED
VARIOUS ESTIMATES OF A ÀCORRECTÁ EXCHANGE RATE BETWEEN THE 2ENMINBI AND THE 5�3� $OLLAR�
BUT THESE ESTIMATES VARY CONSIDERABLY DEPENDING ON THE METHODOLOGY USED�Ä��

/NE OF THE ORGANIZATIONS THAT SOUGHT TO ASSESS WHETHER A COUNTRY IS MANIPULATING
ITS EXCHANGE RATE IS THE %CONOMIC 0OLICY )NSTITUTE� )T HAS SUGGESTED A THREEFOLD TEST FOR
DETERMINING WHETHER A COUNTRY IS MANIPULATING THE VALUE OF ITS CURRENCY FOR COMPETITIVE
ADVANTAGE�

&IRST� DOES IT HAVE A HIGH AND RISING BILATERAL TRADE SURPLUS WITH THE 5NITED

3TATES� 3ECOND� IS ITS GLOBAL CURRENT ACCOUNT SURPLUS �THE BROADEST MEASURE OF

ITS TRADE AND INCOME FLOWS	 HIGH AND RISING� 4HIRD� DOES IT POSSESS A HIGH AND

RISING ACCUMULATION OF INTERNATIONAL RESERVES���

)T THEN ANALYZED NINE SITUATIONS IN WHICH CURRENCY MANIPULATION HAS BEEN FOUND���

#HART ��� #URRENCY MANIPULATION FOUND NINE TIMES IN THE PAST� �SOURCE� SEE FOOTNOTE ��	

�� +EITH "RADSHER� 4HE .UMBER � #OULD -AKE #HINAÁS #URRENCY A 4RADE7AR 7EAPON� .�9� 4)-%3� /CT� ��� �����
HTTPS���WWW�NYTIMES�COM������������BUSINESS�CHINARENMINBICURRENCYTRADEWAR�HTML�

�� 3EE 42%"),#/#+ %4� !,�� SUPRA NOTE ��� AT ����
�� )D� AT ����
�� 2OBERT %� 3COTT � *OSH "IVENS� #HINA -ANIPULATES )TS #URRENCY� ! 2ESPONSE )S .EEDED� %#/.� 0/,� ).34)4� �3EPT� ���
����	� HTTPS���WWW�EPI�ORG�PUBLICATION�PM�����

�� )D�
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)N CONCLUDING THAT� IN ����� #HINA WAS MANIPULATING THE VALUE OF THE YUAN TO ASSIST IN
MAINTAINING ITS TRADE SURPLUS WITH THE 5NITED 3TATES� THE )NSTITUTE SET FORTH THE FOLLOWING
SUPPORTING DATA�

4HE BILATERAL 5�3�#HINA SURPLUS �AS MEASURED BY THE 5�3� GOVERNMENT	 WAS
���� BILLION FOR ����� 4HIS BILATERAL SURPLUS HAS RISEN BY ���� BILLION OVER THE
PAST FIVE YEARS AND REPRESENTS OVER ��OF #HINAÁS TOTAL '$0� )N SEVEN OF THE NINE
CASES WHERE DAMAGING CURRENCY MANIPULATION WAS FOUND� THE 5�3� BILATERAL
TRADE DEFICIT WAS LOWER THAN ��� AND IN -AY ����¿THE FIRST TIME #HINA WAS
FOUND GUILTY OF CURRENCYMANIPULATION¿ITS SURPLUSWITH THE5NITED 3TATESWAS
ONLY ���� OF #HINAÁS '$0�

#HINAÁS GLOBAL CURRENT ACCOUNT SURPLUS IS NOW OVER �� OF ITS '$0� UP �
PERCENTAGE POINTS IN FIVE YEARS� #HINAÁS REPORTED CURRENT ACCOUNT SURPLUS
EXCEEDS LEVELS REACHED IN FOUR OF THE NINE PREVIOUS CASES� &URTHERMORE�
THERE IS EVIDENCE THAT DEMONSTRATES THAT #HINAÁS OWN TRADE DATA MAY
SUBSTANTIALLY UNDERESTIMATE ITS GLOBAL TRADE AND CURRENT ACCOUNT
SURPLUSES�� 5SING DATA ON #HINESE IMPORTS AND EXPORTS FROM ITS TOP ��
TRADING PARTNERS �COVERING ����� OF #HINAÁS TOTAL TRADE	� THE #HINA
#URRENCY #OALITION ESTIMATED THAT #HINAÁS TOTAL TRADE SURPLUS IN ���� WAS
���� BILLION� ���� MORE THAN #HINAÁS OFFICIALLY REPORTED TRADE SURPLUS OF ONLY
��� BILLION�

#HINAÁS INTERNATIONAL RESERVES INCREASED BY ���� BILLION IN ����� ENDING THE

YEAR AT ���� BILLION� 4HE BEST ESTIMATES ARE THAT ��� OF THESE ARE DOLLAR

RESERVES AND THAT THIS SHARE HAS REMAINED STABLE OVER TIME� 4HESE

INTERNATIONAL RESERVES CONSTITUTE ��� OF #HINAÁS TOTAL '$0 AND ARE SUFFICIENT

TO FINANCE OVER A YEAR OF #HINESE IMPORTS� #HINAÁS PURCHASE OF RESERVES IN THE

FORM OF DOLLARDENOMINATED ASSETS HAS PROPPED UP THE VALUE OF THE DOLLAR�

KEEPING THE #HINESE CURRENCY FROM GAINING VALUE� )N SHORT� THESE RESERVE

PURCHASES ACT AS A DE FACTO SUBSIDY FOR #HINESE EXPORTS INTO THE 5�3� MARKET���

(OWEVER� NEITHER THE "USH ADMINISTRATION NOR THE SUCCEEDING /BAMA ADMINISTRATION
MOVED AGGRESSIVELY TO CHALLENGE THE #HINESE MANIPULATION� 4HE SITUATION IS REMINISCENT
OF THAT IN BANKING� IF YOU BORROW �� MILLION� THE BANK WILL FORECLOSE� BUT� IF YOU BORROW ��
BILLION� THE BANK WILL NOT SEEK FORECLOSURE BUT RATHER ATTEMPT TO WORK SOMETHING OUT���

3O LONG AS THE ECONOMIES OF THE !SIAN NATIONS WERE SMALL VIS � VIS THE 5NITED
3TATES� WE COULD TAKE A TOUGH STAND� (OWEVER� AS THE #HINESE ECONOMY GREW� WE BECAME

�� )D�
�� 3EE "RENDAN -URPHY� 4RUMP /BTAINS ��� -ILLION "RIDGE ,OAN� 0AYS "ONDS� 50) �*UNE ��� ����	�
HTTPS���WWW�UPI�COM�!RCHIVES������������4RUMPOBTAINS��MILLIONBRIDGELOANPAYSBONDS���������
�������
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TOO DEPENDENT UPON #HINAÁS EXPORTS� AND TOO CONCERNED ABOUT #HINAÁS LEVERAGE RESULTING
FROM ITS ACCUMULATION OF 5�3� DOLLARS� TO TAKE A HARD STAND�

ƒĺ �����Ľ" ľ!�� $!�	�Ŀ (����$���" � )$� �!�������" $�
�� &�!� $��������+ ��	 ���)Ŋ��) $� "&�����$ $��
���!���� ���&��$&!��� ��"�

!S CAN BE SEEN THUS FAR� CIRCUMSTANCES HAVE GREATLY CHANGED SINCE 2ICARDO POSITED HIS
THEORY OF COMPARATIVE ADVANTAGE� #APITAL IS NO LONGER LOYAL TO THE COUNTRY OF ORIGIN� AND
SOMETHING AKIN TO THE GOLD STANDARD� WHICH WOULD ADJUST CURRENCIES TO EVEN OUT
IMBALANCE IN TRADE FLOWS� NO LONGER EXISTS� 2ICARDO ALSO DID NOT CONTEMPLATE THAT THE
GOVERNMENT OF ONE TRADING PARTNER WILL SANCTION OR EVEN PARTICIPATE IN INDUSTRIAL
ESPIONAGE�

ƒĺƐĺ $�� ���"� &����" � � �)ߋ�� ���!���� $� ������ $!�	�

!T THE LOWEND OF THE TECHNOLOGICAL SCALE� CONSIDER 4SHIRTS AND WOOD FURNITURE
INDUSTRIES� 7HEN ) WENT TO #HINA IN ����� YOU COULD PURCHASE FIVE CHEAP 4SHIRTS FOR A
DOLLAR AND A BETTERQUALITY 4SHIRT FOR ABOUT ONE DOLLAR� #OMPARABLE 4SHIRTS IN THIS
COUNTRY WOULD COST ABOUT THREE DOLLARS� #HINA CLEARLY HAD A COMPETITIVE ADVANTAGE� /N
THE OTHER HAND� THROUGH TECHNOLOGY AND SKILLED WORKMANSHIP� THE 5NITED 3TATES COULD
PRODUCE QUALITY WOODEN FURNITURE THAT #HINA COULD NOT BEGIN TO MEET��� 4HUS� WE HAD A
COMPETITIVE ADVANTAGE THERE� "UT #HINA COULD PRODUCE CHEAP WOODEN FURNITURE� WHICH
DID NOT REQUIRE THE SAME DEGREE OF SKILLED WORKMANSHIP OR TECHNOLOGICAL INPUT� MORE
EFFICIENTLY THAN WE COULD� 4HEREFORE� UNDER A COMPARATIVE ADVANTAGE APPROACH� IF WE
COULD PRODUCE CHEAP WOODEN FURNITURE MORE EFFICIENTLY THAN WE COULD PRODUCE 4SHIRTS�
THEN #HINA SHOULD MAKE THE 4SHIRTS AND THE 5NITED 3TATES SHOULD MAKE THE CHEAP
WOODEN FURNITURE� "UT SOON #HINA NOT ONLY MADE 4SHIRTS� BUT ALSO CHEAP WOODEN
FURNITURE BECAUSE CAPITAL� INCLUDING SOME FROM 5NITED 3TATES SOURCES� FLOWED INTO #HINA
TO FUND THE #HINESE FURNITURE INDUSTRY�

)N THE PROCESS OF MAKING CHEAP WOODEN FURNITURE� #HINAÁS WORKPLACE SKILLS
INCREASED AND UNDOUBTEDLY FOUND !MERICAN MANUFACTURERS WILLING TO SELL WOODWORKING
EQUIPMENT� 2EPRESENTATIVES OF THE #HINESE WOOD FURNITURE INDUSTRY VISITED !MERICAN

�� 3EE 5�3�#().! %#/.� !.$ 3%#� 2%6)%7 #/--Á.� ���� 2%0/24 4/ #/.'2%33 ��� �����	�
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FACTORIES AND GLEANED OUR KNOWHOW� BOUGHT THE NECESSARY TECHNOLOGICAL EQUIPMENT� AND
BEGAN TO UNDERCUT OUR QUALITY WOODEN FURNITURE INDUSTRY� 4HE !MERICAN WHOLESALERS AND
RETAILERS� TO OBTAIN THE GREATER MARGINS POSSIBLE THROUGH BUYING #HINESE QUALITY WOODEN
FURNITURE� FURTHER FUNDED THE DEVELOPMENT OF A QUALITY WOODEN FURNITURE INDUSTRY IN
#HINA BY NOW BUYING QUALITY WOODEN FURNITURE FROM THE #HINESE� AND !MERICA ENDED UP
PRODUCING NEITHER 4SHIRTS� NOR CHEAP WOODEN FURNITURE� NOR QUALITY WOODEN FURNITURE�

!CCORDING TO THE ADVOCATES OF FREE TRADE� !MERICA WOULD SIMPLY ADJUST BY THEN
PRODUCING MORE HIGH TECHNOLOGY GOODS� %VEN IF THIS WERE POSSIBLE� THERE IS NO ASSURANCE
THAT SUCH HIGH TECHNOLOGY GOODS WOULD BE PRODUCED IN THE SAME COMMUNITIES OR BY THE
SAMEWORKERS THATWERE LAID LOWBY THE LOSS OF THE!MERICANHIGHQUALITYWOODEN FURNITURE
MARKET� 4HE LOSS OF JOBS� AND ATTENDANT DEVASTATION OF COMMUNITIES� IN PART� ACCOUNTS FOR
THE ATTRACTIVENESS OF 0RESIDENT 4RUMPÁS Ã-AKE !MERICA 'REAT !GAINÄ SPIEL�

(OWEVER� #HINA HAS NEVER BEEN CONTENT TO BE A LOWTECH PRODUCER� )N ����� THE
5NITED 3TATES#HINA #OMMISSION STATED THAT THE #HINESE GOVERNMENT ÃHAS A COORDINATED�
SUSTAINABLE VISION FOR SCIENCE AND TECHNOLOGY DEVELOPMENT�Ä )N ����� THE 5NITED 3TATES
#HINA #OMMISSION REPORTED�

4HE #HINESE GOVERNMENT HAS LAID OUT INDUSTRIAL PLANS WHERE THE

GOVERNMENT ¾ NOT MARKET FORCES ¾ PLAYS A CENTRAL ROLE IN DEVELOPING #HINESE

FIRMS INTO THE GLOBAL LEADERS IN CUTTINGEDGE� DUALUSE TECHNOLOGIES� 4HESE

INDUSTRIAL PLANS ESTABLISH THE GOVERNMENT STRATEGY FOR SECTOR DEVELOPMENT

AT THE NATIONAL AND LOCAL GOVERNMENT LEVELS� AND SET TARGETS FOR LOCALIZATION�

MARKET CREATION� AND PRODUCTIVITY� 4O MEET THESE OBJECTIVES AND CULTIVATE

LOCAL AND NATIONAL MARKET LEADERS �THE SOCALLED ÃNATIONAL CHAMPIONSÄ	�

CENTRAL AND LOCAL GOVERNMENTS IMPLEMENT COMPREHENSIVE INDUSTRIAL POLICIES

SUCH AS STRONG STATE FUNDING� A PROTECTED DOMESTIC MARKET� SELECTIVE

RECRUITMENT OF FOREIGN INVESTMENT� IMPORTS AND TALENT� AND� IN SOME CASES�

INDUSTRIAL ESPIONAGE���

#HINAÁS Ã-ADE IN #HINA ����Ä AND Ã)NTERNET 0LUSÄ INITIATIVES TARGET �� KEY SECTORS FOR
ADDITIONAL GOVERNMENT SUPPORT� ��	 NEW ENERGY VEHICLES� ��	 NEXTGENERATION OF
INFORMATION TECHNOLOGY� ��	 BIOTECHNOLOGY� ��	 NEW MATERIALS� ��	 AEROSPACE� ��	 OCEAN
ENGINEERING AND HIGHTECH SHIPS� ��	 RAILWAY� ��	 ROBOTICS� ��	 POWER EQUIPMENT� AND ���	
AGRICULTURAL MACHINERY���

�� 5�3�#().! %#/.� !.$ 3%#� 2%6)%7 #/--Á.� ���� 2%0/24 4/ #/.'2%33 ��� �����	�
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!DMITTING #HINA TO THE 7ORLD 4RADE /RGANIZATION WAS A GREAT EXPERIMENT� FOUNDED ON
UNBRIDLED OPTIMISM� 4HE FOCUS IN THE 5NITED 3TATES WAS ON OPENING UP MARKETS OF OVER �
BILLION #HINESE CUSTOMERS� LITTLE THOUGHT WAS GIVEN TO THE PRODUCTIVE CAPABILITY OF #HINA
AND ITS IMPACT ON 5NITED 3TATES MANUFACTURING AND EMPLOYMENT� !S A REPORT
COMMISSIONED BY THE 5NITED 3TATES#HINA #OMMISSION STATED�

"ECAUSE #HINA IS A HUGE COUNTRY� WITH A VERY RAPIDLY EXPANDING ECONOMIC

BASE AND AN ECONOMY WHICH CONTINUES TO REFLECT SIGNIFICANT STATE

INVOLVEMENT IN DECISIONS OF RESOURCE ALLOCATION� THERE WAS NO CERTAINTY AT

THE TIME OF ACCESSION THAT #HINAÁS ECONOMIC SYSTEM WOULD MESH WELL WITH

THE 7ORLD 4RADE /RGANIZATION RULES AND OTHER TRADING PARTNERSÁ GENERALLY

MARKETORIENTED ECONOMIES�

)NDEED� IN THE HISTORY OF THE '!44� AND NOW 7ORLD 4RADE /RGANIZATION� NEVER HAS A
COUNTRY OF SUCH TRADING IMPORTANCE BEEN ADMITTED WITH A SYSTEM THAT WAS STILL SO FAR
FROM CONFORMANCE WITH '!44�74/ NORMS���

4HE RULES OF THE 7ORLD 4RADE /RGANIZATION� BUT OFTEN IN GENERAL TERMS� PRECLUDE
DOMINATION OF THE ECONOMY BY STATE OWNED ENTERPRISES� SUBSIDIES TO LOCAL INDUSTRY� FORCED
TECHNOLOGY TRANSFERS� AND PIRACY OF TECHNOLOGY AND INTELLECTUAL PROPERTY� "Y ENTERING THE
74/� AND AGREEING TO THE 0ROTOCOL ON THE !CCESSION OF THE 0EOPLEÁS 2EPUBLIC OF #HINA���

#HINA AGREED TO ABIDE BY THESE RULES� "UT IT IS ONE THING TO AGREE TO RULES AND ANOTHER TO
OBSERVE AND ENFORCE THEM� &ROM THE OUTSET� #HINA HAS AVOIDED COMPLIANCE IN ORDER TO
FACILITATE THE DEVELOPMENT OF ITS EXPORT DRIVEN ECONOMY�

4HE EXPECTATION OF THE 74/ IS THAT ITS MEMBERS WILL HAVE A MARKETORIENTED
ECONOMY� NOT A COMMANDANDCONTROL ECONOMY� !RTICLE 86)) OF '!44 PROVIDES�

%ACH CONTRACTING PARTY UNDERTAKES THAT IF IT ESTABLISHES OR MAINTAINS A 3TATE

ENTERPRISE� WHEREVER LOCATED� OR GRANTS TO ANY ENTERPRISE� FORMALLY OR IN

EFFECT� EXCLUSIVE OR SPECIAL PRIVILEGES� SUCH ENTERPRISE SHALL IN ITS PURCHASES

�� 4%2%.#% 0� 34%7!24� #().!Á3 #/-0,)!.#% 7)4( 74/ /",)'!4)/.3� ! 2%6)%7 /& #().!Á3 &)234 47/ 9%!23 /&

-%-"%23()0 � �����	 HTTPS���WWW�USCC�GOV�SITES�DEFAULT�FILES�2ESEARCH�CHINA���COMPLIANCE���WITH���
WTO���OBLIGATIONS���FIRST���TWO���YEARS�PDF �THE REPORT RECOUNTS HOW #HINA HAS SOUGHT TO UNDERMINE
THE UTILITY OF PROVISIONS ADDED TO ITS ACCESSION PROTOCOL TO ENSURE TIMELY COMPLIANCE WITH ITS AGREEMENTS
AND TO PERMIT OTHER COUNTRIES TO LIMIT IMPORTS FROM #HINA� AS WELL AS HOW #HINA LOBBIED THE 53 TO DELAY
ADDRESSING IMPORT SURGES FROM #HINA� THUS ADVERSELY IMPACTING THE 53 TEXTILE INDUSTRY� 3EE EXECUTIVE
SUMMARY AT �� ��� )N A MARKET ECONOMY� THE DELAY OF A COUPLE OF YEARS IN RESPONDING TO UNFAIR
COMPETITION CAN DEVASTATE A COMPANY OR AN INDUSTRY� CONTRARIWISE� AND A COMMANDANDCONTROL ECONOMY�
THE GOVERNMENT CAN CARRY A COMPANY OR INDUSTRY AS LONG AS IT BELIEVES IT IS IN THE BEST INTEREST OF THE COUNTRY	�

�� 7ORLD 4RADE /RGANIZATION� 0ROTOCOL ON THE !CCESSION OF THE 0EOPLEÁS 2EPUBLIC OF #HINA� 74/ $OC� 74�,����
�����	 ;HEREINAFTER !CCESSION 0ROTOCOL=�

��
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OR SALES INVOLVING EITHER IMPORTS OR EXPORTS� ACT IN A MANNER CONSISTENT WITH

THE GENERAL PRINCIPLES OF NONDISCRIMINATORY TREATMENT PRESCRIBED IN THIS

AGREEMENT FOR GOVERNMENTAL MEASURES AFFECTING IMPORTS OR EXPORTS BY

PRIVATE TRADERS�

7ITH RESPECT TO SUBSIDIES� !RTICLE 86) OF THE '!44 RECOGNIZES THAT GOVERNMENTAL
SUBSIDIES ARE INCONSISTENT WITH THE POLICY OF '!44��� -ORE PARTICULARLY� THE !GREEMENT
ON 3UBSIDIES AND #OUNTERVAILING -EASURES TREATS ÃSUBSIDIES ;THAT FAVOR= THE USE OF
DOMESTIC OVER IMPORTED GOODSÄ AS PROHIBITED SUBSIDIES��� WHILE SUCH MATTERS AS COVERING
OPERATING LOSSES� FORGIVENESS OF DEBT� IMPEDING THE IMPORTS OF A PRODUCT� DISPLACING
EXPORTS� SIGNIFICANT PRICE UNDERCUTTING� OR OTHER ACTIONS THAT RESULT IN AN INCREASE IN THE
WORLD MARKET SHARE THAT CONSTITUTES A CONSISTENT TREND ARE TREATED AS MATTERS OF SERIOUS
PREJUDICE��� ! MEMBER IS UNDER AN OBLIGATION NOT TO CAUSE SERIOUS PREJUDICE TO THE
INTERESTS OF ANOTHER MEMBER���

4HE !CCESSION 0ROTOCOL PROVIDES THAT STATE TRADING ENTERPRISES WILL COMPLY WITH
THE 74/ AGREEMENT AND THAT #HINA ÃSHALL REFRAIN FROM TAKING ANY MEASURE TO INFLUENCE
HER DIRECT STATE TRADING ENTERPRISES AS TO THE QUANTITY� VALUE� OR COUNTRY OF ORIGIN OF
GOODS PURCHASED OR SOLD� EXCEPT IN ACCORDANCE WITH 74/ PROVISIONS�Ä�� 4HE !CCESSION
0ROTOCOL ALSO PROVIDES THAT #HINA SHALL ENSURE THAT THE ÃDISTRIBUTION OF IMPORT LICENSES
AND OTHER MEANS OF APPROVAL FOR IMPORTATION � � � OR INVESTMENT SHALL NOT BE CONDITIONEDÄ
ON� ÃWHETHER COMPETING DOMESTIC SUPPLIERS OF SUCH PRODUCTS EXIST� OR PERFORMANCE
REQUIREMENTS OF ANY KIND� SUCH AS LOCAL CONTENT� OFFSETS� THE TRANSFER OF TECHNOLOGY�
EXPORT PERFORMANCE FOR THE CONDUCT OF RESEARCH AND DEVELOPMENT IN #HINA�Ä���

)NMANY RESPECTS� 74/ AND ITS RULES ARE INEFFECTUAL� )F A COUNTRY GAMES THE SYSTEM
AND EVADES THE RULES� IN MANY CIRCUMSTANCES THE VIOLATIONS WILL NOT BE CHALLENGED� AND�
EVEN IF CHALLENGED AND THE RESULT IS SUCCESSFUL� #HINA WILL HAVE WON AND OTHER COUNTRIES
AND THEIR MANUFACTURING ENTERPRISES WILL HAVE LOST BECAUSE OF THE TIME DELAYS INVOLVED
AND THE ADVANTAGES THAT #HINA OBTAINS IN THE INTERIM� !S REPORTED BY THE 5�3� ¾ #HINA
#OMMISSION�

"UT THERE IS ONLY ONE SURE WAY TO JUDGE WHETHER A DISPUTE IS SATISFACTORILY

CONCLUDED� AND THAT IS THE EFFECT ON SALES OF PRODUCTS OR SERVICES TO WHICH THE

COMPLAINEDOF RESTRICTION APPLIED� )N THE CASE OF AUTO PARTS� WHERE THE 5�3�
�� !DDITIONAL 0ROVISIONS ON %XPORT 3UBSIDIES �*ULY �� ����	� '!44 ")3$� AT �� �����	�
�� !GREEMENT ON 3UBSIDIES AND #OUNTERVAILING -EASURES� PT��� e ��� �B	� !PR� ��� ����� -ARRAKESH !GREEMENT
%STABLISHING THE 7ORLD 4RADE /RGANIZATION� !NNEX �!� ���� 5�.�4�3� ����

�� )D� AT PT� �� e ��
�� )D� AT PT� �� e ��
�� !CCESSION 0ROTOCOL� SUPRA NOTE ��� e ��
��� !CCESSION 0ROTOCOL� SUPRA NOTE ��� e ��
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WON ITS CASE� IT WOULD BE INTERESTING TO ASK WHETHER #HINAÁS RESTRICTIONS MAY

HAVE SERVED THEIR PURPOSE� WITH THE FAVORABLE 74/ RESULT COMING TOO LATE TO

REVERSE THE DAMAGE TO 5�3� COMMERCIAL INTERESTS� 4HE SAME IS TRUE OF LOCAL

CONTENT OR TECHNOLOGY TRANSFER REQUIREMENTS OR APPLIED TO INVESTMENTS� 4HE

REQUIREMENTS MAY BE LIFTED AFTER THEY HAVE HAD THE DESIRED EFFECT� %VEN THEN�

THE CASEMAY HAVE RESOLVED ONLY PART OF THE PROBLEMS FACED� 4HE5NITED 3TATES

HAS HAD SOME ÀWINSÁ IN THE AREA OF )0 ;INTELLECTUAL PROPERTY= ENFORCEMENT� BUT

THE #HINESE MARKET IS STILL SATURATED WITH PIRATED SOFTWARE AND $6$S����

ƒĺƒĺ �����Ľ" ���&!� $� �����+ )�$� �$" )$� ������$���"

!S STATED ABOVE� 2ICARDOÁS NOTION OF COMPARATIVE ADVANTAGE DID NOT CONTEMPLATE AN
EXPORTORIENTED GOVERNMENT THAT WOULD ELIMINATE OTHER COUNTRIES COMPETITIVE
ADVANTAGE BY THEFT AND BY CONDITIONING TECHNOLOGICAL TRANSFER AS A REQUIREMENT TO
ENTERING ITS MARKETS� NOR ONE THAT WOULD SUBSIDIZE EXPORTS AT THE EXPENSE OF ITS OWN
CITIZENS� 0ETER .AVARRO� 0RESIDENT 4RUMPÁS $IRECTOR OF 4RADE AND )NDUSTRIAL 0OLICY�
SUMMARIZED #HINAÁS POLICIES� SOMEWHAT PEJORATIVELY� AS FOLLOWS�

�� !N ELABORATE WEB OF ILLEGAL EXPORT SUBSIDIES�

�� ! CLEVERLY MANIPULATED AND GROSSLY UNDERVALUED CURRENCY�

�� 4HE BLATANT COUNTERFEITING� PIRACY� AND OUTRIGHT THEFT OF !MERICAÁS INTELLECTUAL
PROPERTY TREASURES�

�� !N INCREDIBLY SHORTSIDED WILLINGNESS BY THE #HINESE #OMMUNIST 0ARTY TO
TRADE MASSIVE ENVIRONMENTAL DAMAGE FOR A FEW MORE PENNIES OF PRODUCTION COST
ADVANTAGE�

�� 5LTRALAX WORKER HEALTH AND SAFETY STANDARDS SO FAR BELOW INTERNATIONAL NORMS
THAT THEY MAKE BROWN LUNG� BUTCHERED LIMBS� AND A DIZZYING ARRAY OF CANCERS NOT
JUST OCCUPATIONAL HAZARDS BUT VIRTUAL CERTAINTIES�

�� 5NLAWFUL TARIFFS� QUOTAS� AND OTHER EXPORT RESTRICTIONS ON KEY RAW MATERIALS
FROM ! TO : ¾ ANTIMONY TO ZINC ¾ AS A STRATEGIC PLOY TO GAIN GREATER CONTROL OVER
THE WORLDÁS METALLURGY AND HEAVY INDUSTRY�

�� 0REDATORY PRICING AND ÃDUMPINGÄ PRACTICES DESIGNED TO PUSH FOREIGN RIVALS OUT
OF KEY RESOURCE MARKETS AND TO THEN GOUGE CONSUMERS WITH MONOPOLY PRICING�

��� 5�3�#().! %#/./-)# !.$ 3%#52)49 2%6)%7 #/--)33)/.� ���4( #/.'�� 2%0/24 4/ #/.'2%33 �� �����	�
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�� #HINAÁS VAUNTED Ã'REAT7ALLS OF 0ROTECTIONISMÄ ¾ TO KEEP ALL FOREIGN COMPETITORS
FROM SETTING UP SHOP ON #HINESE SOIL����

7HILE -R� .AVARRO SOMETIMES USES HYPERBOLIC LANGUAGE� THE VARIOUS OBJECTIONS HE RAISED
TO THE UNFAIR TRADING PRACTICES BY #HINA HAVE BEEN SUPPORTED DOWN THROUGH THE YEARS BY
THE 5�3�#HINA #OMMISSION�

#HINAÁS USE OF CHEAP LABOR� TOILING IN DEPLORABLE CONDITIONS� AND ITS CURRENCY
MANIPULATIONS HAVE PREVIOUSLY BEEN DISCUSSED� 4HE FOLLOWING FOCUSES UPON THE VARIOUS
SUBSIDIES THAT #HINA HAS PROVIDED TO ITS EXPORT SECTOR AND ITS FORCED TRANSFER OF
TECHNOLOGY AND KNOWHOW AND PIRACY OF INTELLECTUAL PROPERTY�

4HE 5�3� ¾ #HINA #OMMISSION� IN ����� SUMMARIZED THIS ISSUE AS FOLLOWS�

4O ACCELERATE THE GROWTH OF THE INFORMATION TECHNOLOGY SECTOR� THE #HINESE

GOVERNMENT HAS USED DIRECT AND INDIRECT SUBSIDIES� INCLUDING LOW OR NOCOST

LOANS� TAX CONCESSIONS� GRANTS OF LAND AND INFRASTRUCTURE� AND GOVERNMENT

SUPPORT FOR GRADUATE EDUCATION AND FOR RESEARCH AND DEVELOPMENT� !T THE

SAME TIME� THE #HINESE GOVERNMENT HAS FOSTERED THE DEVELOPMENT OF

#HINESE MANUFACTURERS THROUGH REQUIREMENTS THAT FOREIGN SUPPLIERS

ESTABLISH JOINT VENTURES WITH #HINESE PARTNERS� BUILD MANUFACTURING PLANTS

IN #HINA� TRANSFER TECHNOLOGY� AND OFFSET THEIR IMPORTS OF COMPONENT PARTS

THROUGH DOMESTIC PURCHASES����

)N ITS ���� REPORT� THE #OMMISSION ALSO STATED�

#HINA HAS LONG PROVIDED SUBSIDIZED ENERGY AND WATER TO MANY

MANUFACTURERS� DESPITE THE FACT THAT #HINA MUST IMPORT LARGE QUANTITIES OF

OIL AND GAS AND ALREADY HAS VERY LIMITED SUPPLIES OF WATER FOR AGRICULTURAL

PURPOSES� !LSO� MANY MANUFACTURERS HAVE BEEN OFFERED FREE OR DISCOUNTED

LAND� PARTICULARLY IN THE VAST� GOVERNMENTRUN INDUSTRIAL PARKS� 4ODAY�

#HINAÁS SUBSIDIES STILL INCLUDE FREE LAND AND DISCOUNTED ELECTRICITY� BUT

SUPPORT FOR BUSINESS IS ALSO GROWING MORE SUBTLE AND HARDER TO DETECT� 4HIS

SUPPORT INCLUDES TAX INCENTIVES FOR INVESTMENT� FUNDING FOR RESEARCH AND

DEVELOPMENT� REFUNDS OF VALUE ADDED TAXES �6!4	 ON EXPORTS� AND THE

CONSTRUCTION OF STRATEGICALLY PLANNED INDUSTRIAL PARKS IN FAVORED LOCATIONS����

��� 0%4%2 .!6!22/� '2%' !5429� $%!4( "9 #().! �� �����	�
��� 5�3�#().! %#/.� !.$ 3%#� 2%6)%7 #/--Á.� ���� 2%0/24 4/ #/.'2%33 �� �����	�
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3UBSIDIZATION OF #HINESE INDUSTRY CONTINUES TODAY AND HAS ACTUALLY ACCELERATED AS A RESULT
OF THE INDUSTRIAL POLICIES THAT THE #HINESE GOVERNMENT HAS BEEN IMPLEMENTING� )N �����
THE 5�3�#HINA #OMMISSION REPORTED�

4HE #HINESE GOVERNMENT HAS LAID OUT INDUSTRIAL PLANS WHERE THE

GOVERNMENT ¾ NOT MARKET FORCES ¾ PLAYS A CENTRAL ROLE IN DEVELOPING #HINESE

FIRMS INTO THE GLOBAL LEADERS AND CUTTINGEDGE� DUALUSE TECHNOLOGIES� 4HESE

INDUSTRIAL PLANS ESTABLISH THE GOVERNMENT STRATEGY FOR SECTOR DEVELOPMENT

AT THE NATIONAL AND LOCAL GOVERNMENT LEVELS� AND SET TARGETS FOR LOCALIZATION�

MARKET CREATION� AND PRODUCTIVITY� 4O MEET THESE OBJECTIVES AND CULTIVATE

LOCAL AND NATIONAL MARKET LEADERS �THE SOCALLED ÃNATIONAL CHAMPIONSÄ	�

CENTRAL AND LOCAL GOVERNMENTS IMPLEMENT COMPREHENSIVE INDUSTRIAL POLICIES

SUCH AS STRONG STATE FUNDING� A PROTECTED DOMESTIC MARKET� SELECTIVE

RECRUITMENT OF FOREIGN INVESTMENT� IMPORTS AND TALENT� AND� IN SOME CASES�

INDUSTRIAL ESPIONAGE����

7ITH RESPECT TO FORCED TECHNOLOGY TRANSFER AND INDUSTRIAL ESPIONAGE� THE /FFICE OF THE 5�3�
4RADE 2EPRESENTATIVE CONDUCTED A RECENT INVESTIGATION INTO WHETHER #HINAÁS PRACTICE OF
FORCING TECHNOLOGY TRANSFER BY 5�3� COMPANIES WAS STILL ONGOING�

4HE EVIDENCE COLLECTED IN THIS INVESTIGATION FROM HEARING WITNESSES� WRITTEN
SUBMISSIONS� PUBLIC REPORTS� JOURNAL ARTICLES� AND OTHER RELIABLE SOURCES
INDICATES THERE ARE TWO KEY ASPECTS OF #HINAÁS TECHNOLOGY TRANSFER REGIME FOR
INBOUND FOREIGN INVESTMENT�

&IRST� THE #HINESE GOVERNMENT USES FOREIGN OWNERSHIP RESTRICTIONS� SUCH AS
FORMAL AND INFORMAL *6 REQUIREMENTS� AND OTHER FOREIGN INVESTMENT
RESTRICTIONS TO REQUIRE OR PRESSURE TECHNOLOGY TRANSFER FROM 5�3� COMPANIES
TO #HINESE ENTITIES� 4HESE REQUIREMENTS PROHIBIT FOREIGN INVESTORS FROM
OPERATING IN CERTAIN INDUSTRIES UNLESS THEY PARTNER WITH A #HINESE COMPANY�
AND IN SOME CASES� UNLESS THE #HINESE PARTNER IS THE CONTROLLING SHAREHOLDER�
3ECOND� THE #HINESE GOVERNMENT USES ITS ADMINISTRATIVE LICENSING AND
APPROVALS PROCESSES TO FORCE TECHNOLOGY TRANSFER IN EXCHANGE FOR THE
NUMEROUS ADMINISTRATIVE APPROVALS NEEDED TO ESTABLISH AND OPERATE A
BUSINESS IN #HINA�

4HESE TWO ASPECTS OF #HINAÁS TECHNOLOGY TRANSFER REGIME ARE FURTHERED BY

THE NONTRANSPARENT AND DISCRETIONARY NATURE OF #HINAÁS FOREIGN INVESTMENT

APPROVALS SYSTEM� 0RIOR TO ����� #HINA OFTEN EXPLICITLY MANDATED TECHNOLOGY

TRANSFER� REQUIRING THE TRANSFER OF TECHNOLOGY AS A QUID PRO QUO FOR MARKET

ACCESS� )N ����� #HINA JOINED THE 74/ AND COMMITTED NOT TO CONDITION THE
��� 5�3�#().! %#/.� !.$ 3%#�2%6)%7 #/--Á.� SUPRA NOTE ���
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APPROVAL OF INVESTMENT OR IMPORTATION ON TECHNOLOGY TRANSFER� 3INCE THEN�

ACCORDING TO NUMEROUS SOURCES� #HINAÁS TECHNOLOGY TRANSFER POLICIES AND

PRACTICES HAVE BECOME MORE IMPLICIT� OFTEN CARRIED OUT THROUGH ORAL

INSTRUCTIONS AND ÃBEHIND CLOSED DOORSÄ����

ƒĺƓĺ ��!��+ ��	 ��	&"$!��� �"�������

)N ADDITION TO REQUIRING !MERICAN AND OTHER COMPANIES TO TRANSFER TECHNOLOGY AND KNOW
HOW� DIRECTLY OR INDIRECTLY� TO #HINESE COMPANIES� THE #HINESE GOVERNMENT� ITS COMPANIES�
AND INDIVIDUALS SYMPATHETIC TO #HINA HAVE ENGAGED IN INDUSTRIAL ESPIONAGE AND THEFT OF
INTELLECTUAL PROPERTY� )NDUSTRIAL ESPIONAGE� AS PRACTICED BY #HINA� WAS BEYOND IMAGINATION
AT THE TIME 2ICARDO DEVELOPED HIS THEORY�

4HIS HAS BEEN A LONGSTANDING PROBLEM WITH #HINA� 4HE )NTERNATIONAL
)NTELLECTUAL 0ROPERTY !LLIANCE REPORTED THAT� IN ����� INTELLECTUAL PROPERTY THEFT
TRANSLATED TO A ���� BILLION LOSS TO THE PIRATED INDUSTRIES AND THE -OTION 0ICTURE
!SSOCIATION OF !MERICA REPORTED THAT ��� OF VIDEO DISCS IN #HINA WERE PIRATED���� 4HE
5�3�#HINA #OMMISSION ESTIMATED THAT UNAUTHORIZED COPYING OF BUSINESS SOFTWARE
APPLICATIONS GENERATED A LOSS OF OVER ���� BILLION����

)N ����� THE /FFICE OF THE .ATIONAL #OUNTERINTELLIGENCE %XECUTIVE REPORTED ON THE
INCREASED PACE OF THEFT OF 5�3� TECHNOLOGIES AND TRADE SECRETS�

4HE PACE OF FOREIGN ECONOMIC COLLECTION AND INDUSTRIAL ESPIONAGE ACTIVITIES

AGAINST MAJOR 5�3� CORPORATIONS AND 5�3� GOVERNMENT AGENCIES IS

ACCELERATING� &OREIGN INTELLIGENCE SERVICES� CORPORATIONS� AND PRIVATE

INDIVIDUALS INCREASE THEIR EFFORTS IN �������� TO STEAL PROPRIETARY

TECHNOLOGIES� WHICH COST MILLIONS OF DOLLARS TO DEVELOP AND REPRESENTED TENS

OR HUNDREDS OF MILLIONS OF DOLLARS IN POTENTIAL PROFITS� 4HE COMPUTER

NETWORKS OF A BROAD ARRAY OF 5�3� GOVERNMENT AGENCIES� PRIVATE COMPANIES�

UNIVERSITIES� AND OTHER INSTITUTIONS ¾ ALL HOLDING LARGE VOLUMES OF SENSITIVE

ECONOMIC INFORMATION ¾ WERE TARGETED BY CYBER ESPIONAGE� MUCH OF THIS

ACTIVITY APPEARS TO HAVE ORIGINATED IN #HINA����

��� /&&� /& 4(% 5�3� 42!$% 2%02%3%.4!4)6%� &INDINGS OF THE )NVESTIGATION INTO #HINAÁS !CTS� 0OLICIES AND 0RACTICES
2ELATED TO 4ECHNOLOGY 4RANSFER� )NTELLECTUAL 0ROPERTY� AND )NNOVATION 5NDER 3ECTION ��� OF THE 4RADE !CT OF
����� AT �� �����	�
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-ORE RECENTLY� THE $EPARTMENT OF *USTICE INDICTED A #HINESE COMPANY� (UAWEI $EVICE #O�
,TD�� AND ITS 5�3� SUBSIDIARY WITH THE THEFT OF TRADE SECRETS� WIRE FRAUD AND OBSTRUCTION OF
JUSTICE���� 4HE FACTS UNDERLYING THE INDICTMENT WERE SUMMARIZED BY THE $EPARTMENT OF
*USTICE RELEASE����

!CCORDING TO THE INDICTMENT� IN ���� (UAWEI BEGAN A CONCERTED EFFORT TO

STEAL INFORMATION ON A 4-OBILE PHONETESTING ROBOT DUBBED Ã4APPYÄ� )N AN

EFFORT TO BUILD THEIR OWN ROBOT TO TEST PHONES BEFORE THEY WERE SHIPPED TO

4-OBILE AND OTHER WIRELESS CARRIERS� (UAWEI ENGINEERS VIOLATED

CONFIDENTIALITY AND NONDISCLOSURE AGREEMENTS WITH 4-OBILE BY SECRETLY

TAKING PHOTOS OF Ã4APPY�Ä TAKING MEASUREMENTS OF PARTS OF THE ROBOT� AND IN

ONE INSTANCE� STEALING A PIECE OF THE ROBOT SO THAT THE (UAWEI ENGINEERS IN

#HINA COULD TRY TO REPLICATE IT� !FTER 4-OBILE DISCOVERED AND INTERRUPTED

THESE CRIMINAL ACTIVITIES� AND THEN THREATENED TO SUE� (UAWEI PRODUCED A

REPORT FALSELY CLAIMING THAT THE THEFT WAS THE WORK OF ROGUE ACTORS WITHIN

THE COMPANY AND NOT A CONCERTED EFFORT BY (UAWEI CORPORATE ENTITIES IN THE

5NITED 3TATES AND #HINA� !S EMAILS OBTAINED IN THE COURSE OF THE

INVESTIGATION REVEAL� THE CONSPIRACY TO STEAL SECRETS FROM 4-OBILE WAS A

COMPANYWIDE EFFORT INVOLVING MANY ENGINEERS AND EMPLOYEES WITHIN THE

TWO CHARGED COMPANIES�

4HE INDICTMENT ALSO CHARGED THAT THE #HINESE COMPANY OFFERED BONUSES TO EMPLOYEES�
BASED ON THE VALUE OF THE INFORMATION THAT THEY STOLE FROM OTHER COMPANIES AROUND THE
WORLD� 4HIS WRONGFUL CONDUCT CLEARLY IS AN ONGOING PROBLEM� !CCORDING TO THE 5�3� 4RADE
2EPRESENTATIVE�

&OR OVER A DECADE� THE #HINESE GOVERNMENT HAS CONDUCTED AND SUPPORTED

CYBER INTRUSIONS INTO 5�3� COMMERCIAL NETWORKS TARGETING CONFIDENTIAL

BUSINESS INFORMATION HELD BY 5�3� FIRMS� 4HROUGH THESE CYBER INTRUSIONS�

#HINAÁS GOVERNMENT HAS GAINED UNAUTHORIZED ACCESS TO A WIDE RANGE OF

COMMERCIALLYVALUABLE BUSINESS INFORMATION� INCLUDING TRADE SECRETS�

TECHNICAL DATA� NEGOTIATING POSITIONS� AND SENSITIVE AND PROPRIETARY INTERNAL

COMMUNICATIONS� 4HESE ACTS� POLICIES� OR PRACTICES BY THE #HINESE

GOVERNMENT ARE UNREASONABLE OR DISCRIMINATORY AND BURDEN OR RESTRICT 5�3�

COMMERCE� ���

��� 3EE 5NITED 3TATES V� (UAWEI $EVICE #O�� .O� #2����� �7�$� 7ASH� ����	�
��� 3EE ALSO 0RESS 2ELEASE� $EPARTMENT OF *USTICE� #HINESE 4ELECOMMUNICATIONS $EVICE -ANUFACTURER !ND

)TS 5�3� !FFILIATE )NDICTED FOR 4HEFT OF 4RADE 3ECRETS� 7IRE &RAUD� AND /BSTRUCTION OF *USTICE �*AN�
��� ����	� HTTPS���WWW�JUSTICE�GOV�OPA�PR�CHINESETELECOMMUNICATIONSDEVICEMANUFACTURERANDITSUS
AFFILIATEINDICTEDTHEFTTRADE�

��� 3EE 4RADE 2EPRESENTATIVE &INDINGS� SUPRA NOTE ���� AT ����

���
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4HE FOREGOING IS A CONSISTENT PATTERN� BUT NOT A PATTERN THAT IS CONSISTENT WITH THE
PRINCIPLES OF FREE TRADE� 2ATHER� IT IS CONSISTENT WITH INDUSTRIAL� AND IN SOME INSTANCES
NATIONAL SECURITY� WAR�

ƒĺƔĺ �����"� �������� � ���!���� ��������" �" � $��� $�
�� &�!� $��������+

/VER THE LAST FEW YEARS� #HINA HAS EMBARKED UPON ANOTHER STRATEGY TO OBTAIN TECHNOLOGY
AND KNOWHOW ¾ THROUGH ACQUISITION OF !MERICAN AND OTHER COMPANIES AND THROUGH
PROVIDING VENTURE CAPITAL TO STARTUP COMPANIES IN PROMISING INDUSTRIES� 4HIS HAS BEEN
POSSIBLE THROUGH #HINAÁS HUGE AGGREGATION OF FOREIGN CURRENCY RESERVES AND HAS ENABLED
THE #HINESE GOVERNMENT TO CONTROL FOREIGN INVESTMENTS THROUGH ITS CONTROL OF SUCH
RESERVES� 4HE /FFICE OF THE 5NITED 3TATES 4RADE 2EPRESENTATIVE REPORTED�

4HE #HINESE GOVERNMENT CONTINUES TO DIRECT AND�OR UNFAIRLY FACILITATE THE

SYSTEMIC INVESTMENT IN� AND�OR ACQUISITION OF� 53 COMPANIES AND ASSETS BY

#HINESE COMPANIES TO OBTAIN CUTTINGEDGE TECHNOLOGIES AND INTELLECTUAL

PROPERTY AND GENERATE LARGESCALE TECHNOLOGY TRANSFER AND INDUSTRIES

DEEMED IMPORTANT BY #HINESE GOVERNMENT INDUSTRIAL PLANS����

4HE #HINESE GOVERNMENT HAS INSTITUTED AN OUTBOUND INVESTMENT APPROVAL SYSTEM WHICH
APPLIES TO ALL ENTERPRISES� NOT JUST 3/%S� 4HIS GIVES THE STATE A DECISIVE ROLE IN DETERMINING
WHICH INDUSTRY SECTORS SHOULD BE TARGETED OR CLOSED FOR OVERSEAS INVESTMENT� Ã!S A RESULT�
ANY ENTERPRISE SEEKING TO RECEIVE GOVERNMENT SUPPORT FOR SUCH ACQUISITIONS IS INCENTIVIZED
TO INVEST IN SECTORS FAVORED BY THE GOVERNMENT� INCLUDING THOSE CLASSIFIED ASÄ ENCOURAGED
ÃIN OUTBOUND INVESTMENT MEASURES AND THOSE IDENTIFIED IN MAJOR 3�4 PLANS SUCH AS THE
-ADE IN #HINA ���� .OTICEÄ����

Ã#ONTROL OVER THE USE OF FOREIGN EXCHANGE IS A CRUCIAL TOOL FOR THE GOVERNMENT TO
INFLUENCE OUTBOUND INVESTMENT� #HINA OPERATES A CLOSED CAPITAL ACCOUNT THAT RESTRICTS
CURRENCY CONVERTIBILITY� AS WELL AS MONETARY INFLOWS AND OUTFLOWS�Ä��� 4HE 3ECTION ���

��� /&&� /& 4(% 5�3� 42!$% 2%0RESENTATIVE� 50$!4% #/.#%2.).' #().!Á3 !#43 0/,)#)%3 !.$ 02!#4)#%3 2%,!4%$ 4/

4%#(./,/'9 42!.3&%2� ).4%,,%#45!, 02/0%249� !.$ )../6!4)/. �� �����	�
��� 4RADE 2EPRESENTATIVE &INDINGS� SUPRA NOTE ���� AT �� �Ã%NCOURAGEDTYPE OVERSEAS INVESTMENT PROJECTSÄ INCLUDE

Ã��	 INVESTMENTS THAT ENABLE THE ACQUISITION OF RESOURCES AND RAW MATERIALS THAT ARE IN SHORT SUPPLY
DOMESTICALLY AND WHICH ARE ÃIN URGENT DEMAND FOR NATIONAL ECONOMIC AND SOCIAL DEVELOPMENT�Ä ��	
INVESTMENTS THAT SUPPORT THE EXPORT OF PRODUCTS� EQUIPMENT� TECHNOLOGY� AND LABOR FOR WHICH #HINA HAS A
COMPARATIVE ADVANTAGE� AND� ��	 INVESTMENTS THAT ÃARE ABLE TO CLEARLY ENHANCE #HINAÁS TECHNOLOGY RESEARCH
AND DEVELOPMENT CAPACITY� INCLUDING AN ABILITY TO USE INTERNATIONAL LEADING TECHNOLOGY AND ADVANCED
MANAGEMENT EXPERIENCE AND PROFESSIONAL TALENT�Ä 4HUS� THE ACQUISITION AND SUBSEQUENT USE OF TECHNOLOGY
IS A CENTRAL FEATURE OF ÃENCOURAGEDÄ OUTBOUND INVESTMENTS�Ä )D� AT ��	�

��� )D� AT ���

���
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2EPORT BY THE /FFICE OF THE 5NITED 3TATES 4RADE 2EPRESENTATIVE � WHICH WAS UPDATED
ABOVE� NOTED THAT INVESTMENTS THAT ARE ÃENCOURAGEDÄ RECEIVE SEVERAL FORMS OF
GOVERNMENT SUPPORT� INCLUDING�

;3=UBSIDIES FOR FEES INCURRED� AND BANK LOANS AT GOVERNMENTSUBSIDIZED

INTEREST RATES� POLICY BANK LOAN SUPPORT� PRIORITY ADMINISTRATIVE APPROVAL�

PRIORITY SUPPORT FOR THE USE OF FOREIGN EXCHANGE� EXPORT TAX REBATES ON

EXPORTS OF EQUIPMENT AND OTHER MATERIALS RELATING TO THE OVERSEAS

INVESTMENT PROJECT� PRIORITY ACCESS TO SERVICES RELATING TO OVERSEAS FINANCING�

INVESTMENT CONSULTATION� RISK EVALUATION� RISK CONTROL� AND INVESTMENT

INSURANCE� AND COORDINATED SUPPORT FROM SEVERAL GOVERNMENT DEPARTMENTS

WITH RESPECT TO INFORMATION EXCHANGE� DIPLOMATIC PROTECTIONS� THE TRAVEL OF

PERSONNEL ABROAD� AND REGISTRATION OF IMPORT AND EXPORT RIGHTS����

!NNUAL #HINESE FOREIGN DIRECT INVESTMENT IN THE 5NITED 3TATES PRIOR TO ���� WAS LESS THAN
�� BILLION� ��� "Y ����� IT HAD RISEN TO OVER ��� BILLION� )N ADDITION� #HINESE INVESTORS HAVE
INCREASED THEIR PARTICIPATION IN VENTURE CAPITAL DEALS� )N ����� SUCH PARTICIPATION WAS LESS
THAN �� BILLION� )T ROSE TO OVER �� BILLION IN ���� AND ABOUT �� BILLION IN ��������

7HEN THE 3ENATE CONSIDERED A BILL THAT WOULD MAKE IT MORE DIFFICULT FOR FOREIGN
FIRMS TOMAKE INVESTMENTS IN5�3� TECHNOLOGY COMPANIES ON THE BASIS THAT PROVIDING ACCESS
TO DEVELOPING 5�3� TECHNOLOGY COULD PRODUCE A NATIONAL SECURITY THREAT� VENTURE CAPITAL
ADVOCATES ASSERTED THAT A MINORITY INTEREST IN A HIGHTECH FIRM CANNOT PROVIDE ACCESS TO
TECHNOLOGY� ��� 4HIS ILLUSTRATES THAT INDIVIDUAL FIRMS OR INDIVIDUAL INDUSTRIES CANNOT BE
EXPECTED TO FORGO THEIR SELFINTERESTS IN LIGHT OF WHATMAY ORMAY NOT BE A NATIONAL SECURITY
PROBLEM�

! COMMISSIONER AT THE 5� 3�#HINA %CONOMIC AND 3ECURITY 2EVIEW #OMMISSION
DIFFERED WITH THE VENTURE CAPITAL ADVOCATES� STATING THAT ÃINSIGHTS INTO THE UNDERLYING
TECHNOLOGY CAN BE A CONDITION OF PARTICIPATION IN VENTURE CAPITAL DEALS ;AND=
PARTICIPATING #HINESE FIRMS MIGHT WELL ASK TO CONFIRM PATENTS� WHICH PROVIDES ACCESS TO
UNDERLYING TECHNOLOGY�Ä��� 4HIS SUMMER� THE &OREIGN )NVESTMENT 2ISK 2EVIEW
-ODERNIZATION !CT OF ���� WAS ENACTED WHICH WOULD STRENGTHEN THE #OMMITTEE ON
&OREIGN )NVESTMENT IN THE 5NITED 3TATES����

��� )D� AT ���
��� 3EE #HINA (EARINGS� SUPRA NOTE ���
��� 3EE 4RADE 2EPRESENTATIVE &INDINGS� SUPRA NOTE ���� AT ���
��� 3EE ALSO 3ARAH -C"RIDE � $AVID -C,AUGHLIN� 6ENTURE #APITALISTS &RET OVER 5�3� "ILL 4ARGETING #HINESE )NVESTORS�

",//-"%2' .%73 �-AY ��� ����	� HTTPS���WWW�BLOOMBERG�COM�NEWS�ARTICLES����������VENTURE
CAPITALISTSFRETOVERUSBILLTARGETINGCHINESEINVESTORS� 6ENTURE #APITALISTS &RET /VER 5�3� "ILL 4ARGETING
#HINESE )NVESTORS�

��� )D�
��� 3EE GENERALLY0RESS 2ELEASE� 5�3� $EPARTMENT OF THE 4REASURY� 4REASURY 3ECRETARY-NUCHIN 3TATEMENT ON 3IGN

���
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4HE 4RUMP ADMINISTRATION HAS ANNOUNCED THAT IT WILL UTILIZE THE EXPANDED REVIEW SYSTEM
TO MORE AGGRESSIVELY POLICE FOREIGN INVESTMENT SO AS TO PREVENT #HINA FROM GAINING
ACCESS TO SENSITIVE !MERICAN TECHNOLOGY� Ã4HE INVESTMENT RESTRICTIONS WILL ALLOW THE
5NITED 3TATES TO BLOCK A FAR WIDER ARRAY OF FOREIGN TRANSACTIONS THAT ARE DEEMED A THREAT
TO NATIONAL SECURITY� INCLUDING MINORITY STAKES AND JOINT VENTURES IN TECHNOLOGY�
TELECOMMUNICATIONS AND OTHER CUTTINGEDGE COMPANIES�Ä���

Ɠĺ $�� ���� � ��+��$+ �+ ���!���� �&"���"" $� ���!����
$�*��+�!" ��	)�!��!"

ƓĺƐĺ $�� ���&"��� $��$ ������ $!�	� �!�	���$�	 &��� ����!
�!��$!��� )�&�	 �����$ ���!����)�!��!"

#ONSIDER NOW THE HIGH TECHNOLOGY GOODS TO WHICH OUR INDUSTRIAL BASE WAS SUPPOSED TO
TURN� WHICH REQUIRED INNOVATION AND INTELLECTUAL PROPERTY� AND WHICH WOULD PROVIDE THE
JOBS FOR OUR SUPPOSEDLY RETRAINED WORKERS� 4HE HIGHTECH ADVANTAGE� WHICH !MERICAN
WORKERS AND MANUFACTURERS AT ONE TIME ENJOYED� UNFORTUNATELY HAS BEEN TRADED AWAY TO
OTHER COUNTRIES� !MERICAN BUSINESSES� WHICH NOW CONSIDER THEMSELVES GLOBAL
ENTERPRISES� NOT !MERICAN ENTERPRISES� HAVE TRADED AWAY SUCH ADVANTAGE IN EXCHANGE FOR
MARKET ACCESS IN OTHER COUNTRIES WHICH� IN THE SHORT RUN� INCREASES THE PROFITABILITY OF
!MERICAN BUSINESSES AT THE EXPENSE OF !MERICAN JOBS� BUT WHICH IN THE LONG RUN MAY
ULTIMATELY RESULT IN LOSS OF BUSINESS BY THE COMPANIES THAT GAVE AWAY THEIR KNOWHOW
AND TECHNOLOGY�

4HE MOST NA¢VE PEOPLE IN THE WORLD ARE HIGHLY EDUCATED 2EPUBLICANS AND
CONSERVATIVE $EMOCRATS� SUCH AS FORMER 0RESIDENT "ILL #LINTON WHO BELIEVES THAT FREE
TRADE IS THE NORM IN OUR GLOBAL ECONOMY AND THAT IT IS A WINWIN PROPOSITION FOR ALL
CONCERNED� !CCORDING TO THE FREETRADERS� Ã%XPANDING GLOBAL TRADE WOULD ADVANCE THE
WELLBEING OF ALL NATIONS� IT WAS SAID� BECAUSE FREE MARKETS REWARDED PRICE EFFICIENCY�
4HEREFORE� OVER TIME� THE SALES WOULD GRAVITATE TO NATIONS THAT EACH PRODUCED WHAT THEY
DID BEST AND AT THE LOWEST COST� WHETHER IT WAS TEXTILES OR AUTOMOBILES�Ä���

ING OF &)22-! TO 3TRENGTHEN#&)53 �!UG� ��� ����	� HTTPS���HOME�TREASURY�GOV�NEWS�PRESSRELEASES�SM����
��� !LAN 2APPEPORT� )N A .EW 3LAP AT #HINA� 5�3� %XPANDS 0OWER TO "LOCK &OREIGN )NVESTMENTS� .�9� 4)-%3� /CT� ��� �����

HTTPS���WWW�NYTIMES�COM������������BUSINESS�USCHINAINVESTMENTCFIUS�HTML�
��� 3EE '2%)$%2� SUPRA NOTE �� AT ����

���
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4HE SAME PEOPLE BELIEVE THAT THE NOTION THAT THE 5NITED 3TATES SHOULD HAVE AN INDUSTRIAL
POLICY IS ANATHEMA TO OUR CAPITALISTIC SYSTEM�

7ITH REGARD TO WHETHER UNFETTERED ÃFREEÄ TRADE IS A WINWIN PROPOSITION FOR ALL
CONCERNED� TRY TELLING THE HIGHLY SKILLED CRAFTSMEN IN THE WOOD FURNITURE INDUSTRY�
DESCRIBED EARLIER IN THIS ARTICLE� /R TRY TELLING THAT TO A HIGHLY SKILLED MACHINIST IN THE
AEROSPACE INDUSTRY AS DESCRIBED BELOW�

/NCE WE ADOPT THE NOTION THAT THE PURPOSE OF A CORPORATION IS TO MAXIMIZE
SHAREHOLDER VALUE� BECAUSE SHAREHOLDER VALUE IS A FUNCTION OF EARNINGS� WHICH IN TURN ARE
A FUNCTION OF SALES� THE PRIMARY FOCUS OF A MULTINATIONAL CORPORATION IS MARKET ACCESS SO
AS TO GENERATE SALES� IRRESPECTIVE OF WHERE THE PRODUCT IS ACTUALLY PRODUCED� )F A PRODUCT
NEEDS TO BE PRODUCED IN ANOTHER COUNTRY SO AS TO GENERATE SALES� THEN SO BE IT� 4HIS THEN
CREATES A BENEFIT FOR THE SHAREHOLDER �AND FOR MANAGEMENT WHOSE COMPENSATION IS A
FUNCTION OF PROFITABILITY	� BUT CERTAINLY NOT FOR THE WORKERS� IF THE JOBS THEY FORMERLY
PERFORMED ARE OUTSOURCED TO ANOTHER COUNTRY� !ND� IF THE PRICE OF ACCESS TO A MARKET IN
ANOTHER COUNTRY IS THE TRANSFER� NOT JUST OF JOBS BUT OF TECHNOLOGY WHOSE DEVELOPMENT
WAS FUNDED BY THE !MERICAN TAXPAYER� SO BE IT�

4HIS CERTAINLYWORKS IN THE SHORT RUN ¾ AT LEAST FROM THE STANDPOINT OF SHAREHOLDERS
AND MANAGEMENT� "UT WHAT OF THE LONG RUN� )F WE OUTSOURCE THE JOBS TO ANOTHER COUNTRY
AND TRAIN THEIR WORKERS� AND THEN TRANSFER OUR TECHNOLOGY AND MANUFACTURING KNOWHOW�
WHAT IS TO STOP GOVERNMENTS� BUSINESSES� AND INVESTORS IN SUCH OTHER COUNTRY FROM SETTING
UP A COMPETING BUSINESS AND APPROPRIATING THE MARKET FOR THEMSELVES�

0RESIDENT #LINTON ADVOCATED FOR MOST FAVORED NATION STATUS FOR #HINA BECAUSE HE
WAS ENTHRALLED WITH THE POSSIBILITY OF OPENING UP A MARKET OF ��� BILLION POTENTIAL
CUSTOMERS� "UT� PUTTING TO ONE SIDE BARRIERS TO ENTRY IMPOSED BY THE HOST GOVERNMENT�
YOU CAN ONLY SELL TO PEOPLE WHO CAN AFFORD TO BUY� )F THE POLICY OF THE HOST GOVERNMENT IS
TO CREATE AN INDUSTRIAL BASE FOR EXPORT AND NOT NECESSARILY TO RAISE THE STANDARD OF LIVING
OF ITS CITIZENS� INSTEAD OF OPENING UP A HUGE MARKET INTO WHICH !MERICAN COMPANIES CAN
SELL� WE HAVE CREATED A MASSIVE PRODUCTION MACHINE WHICH CAN SELL INTO OUR AFFLUENT
ECONOMY�

.OW� IF OTHER COUNTRIES CAN EXTRACT CONCESSIONS AS THE PRICE OF ACCESSING THEIR
MARKET� COULD NOT THE 5NITED 3TATES ALSO EXTRACT CONCESSIONS AS A CONDITION OF OTHER
COUNTRIES ACCESSING OUR MARKET� 4O DO SO� WOULD BE TO HAVE A SOCALLED INDUSTRIAL POLICY�
"UT THIS WOULD VIOLATE OUR NOTIONS OF A FREE ENTERPRISE� CAPITALISTIC ECONOMY WHICH�
SUPPOSEDLY� WORKS BEST FOR EVERYONE�

���
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4HE AIRCRAFT INDUSTRY IS A GOOD CASE STUDY IN THIS REGARD SINCE THE TECHNOLOGY AND
MANUFACTURING KNOWHOW WERE CLEARLY PAID FOR BY THE !MERICAN TAXPAYER IN CONNECTION
WITH FUNDING THE MILITARY BUDGET FROM THE START OF 7ORLD 7AR )) UNTIL TODAY� )T ALSO
EXEMPLIFIES THE REALITY THAT BUSINESS DOES NOT UNNECESSARILY GO TO THE HIGHLY EFFICIENT�
LOWCOST MANUFACTURER�

/THER COUNTRIES DESIRE TO GET INTO THE HIGHTECH BUSINESS AND TO SHORTCIRCUIT THE
TIME AND EXPENSE INVOLVED IN DEVELOPING THE TECHNOLOGY THEMSELVES� #ONSEQUENTLY� THEY
USE THE AVAILABILITY OF THEIR MARKETS TO EXTRACT TECHNOLOGY AND KNOWHOW FROM !MERICAN
COMPANIES THAT SEEK TO ENTER THEIR MARKETS�

)N THE MID����S� "OEING WAS THE WORLDÁS PREEMINENT MANUFACTURER OF LARGEBODY
COMMERCIAL AIRCRAFT�

"OEING WAS ALREADY� WITHOUT DISPUTE� THE BEST� )T WAS THE WORLDÁS MOST

EFFICIENT LOWCOST PRODUCER� EVEN WITH THE ���ANHOUR WAGES FOR

MACHINISTS� "OEING PRODUCTS AND ESPECIALLY ITS DESIGN CAPABILITIES WERE

WITHOUT PEER� )F THE ECONOMISTSÁ LOGIC OF COMPARATIVE ADVANTAGE RULED THE

WORLD� THEN "OEING COULD BE MAKING ALL OF THE WORLDÁS JET AIRLINERS����

"OEINGÁSMASSIVE ASSEMBLY PLANT IN %VERETT� 7ASHINGTON� HAD ACHIEVED THE ÃACT OF BRINGING
EVERYTHING TOGETHER PERFECTLY�Ä���

(OWEVER� "OEING HAD OVERCAPACITY AND SOUGHT TO INCREASE ITS EXPORT BUSINESS� 4O
GET SALES� IT OUTSOURCED VARIOUS SECTIONS OF ITS AIRCRAFT�

4HE ���S ENTIRE FUSELAGE TRAVELED IN QUARTER SECTIONS FROM *APAN� SHIPPED BY

-ITSUBISHI FROM .AGOYA TO 0UGET 3OUND� WHERE THE PIECES WERE BARGED FROM

4ACOMA TO THE 0ORT OF %VERETT� THEN HAULED BY RAILCARS OF THE STEEP GRADE TO

THE FACTORY� 7INGTIP ASSEMBLY CAME FROM +OREA� 2UDDERS FROM !USTRALIA�

$ORSAL FINS FROM "RAZIL� -AIN LANDING GEARS FROM #ANADA AND &RANCE� &LIGHT

COMPUTERS FROM THE 5NITED +INGDOM� !ND SO ON����

)N CONNECTION WITH A PACKAGE OF �� BILLION IN FUTURE SALES FROM #HINA� THE COMPANY
ANNOUNCED THAT ÃCOMPLETE TAIL SECTIONS FOR "OEINGÁS MOST POPULAR MODEL� THE MIDRANGE
���� USUALLY PRODUCED AT "OEINGÁS 7ICHITA� +ANSAS� PLANT� WOULD SOON ALSO BE FASHIONED IN
#HINA�Ä���

��� )D� AT ����
��� )D� AT ����
��� )D�
��� )D� AT ����
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4HE FOLLOWING CHART� WITH RESPECT TO THE "OEING ���� ILLUSTRATES THE SCOPE OF OUTSOURCING
ENGAGED IN BY "OEING����

#HART ��

4HE REASON FOR THE FOREGOING OUTSOURCING WAS NOT BASED ON MANUFACTURING EFFICIENCY� BUT
RATHER UPON A COMBINATION OF LABOR ARBITRAGE AND THE DESIRE TO INCREASE SALES� /NE "OEING
MIDDLE MANAGER STATED� Ã;9=OUÁVE GOT TO MAINTAIN THE TITFORTAT IF YOU EXPECT TO KEEP
SELLING AIRPLANES�Ä��� !CCORDING TO 'RIEDER� Ã;A=SSEMBLY PARTS WERE DISBURSED TO THE
FOREIGN PRODUCERS BECAUSE THE MARKET DEMANDED THAT� NOT BECAUSE THESE THINGS COULD BE
MADE BETTER OR CHEAPER SOMEWHERE ELSE�Ä��� ! SENIOR VICE PRESIDENT OF "OEING STATED�

) AM SCRATCHING THEIR ITCH ;OTHER COUNTRIES DESIRES FOR OUTSOURCED WORK=� )

HAVE TO CREATE SOME JOBS IN THOSE COUNTRIES TO GET THOSE MARKETS� "UT WHAT

WEÁRE TRYING TO DO IN THE NET EQUATION IS TO PROTECT THE JOBS HERE� ) THINK )

CAN SHOW THAT HAPPENED WITH #HINA OR WITH *APAN� "UT� OVERALL ITÁS A TOUGHER

PROBLEM AS ) LOOK DOWN THE FUTURE� 7ILL ) HAVE A LOT OF 5�3� SUPPLIERS OR WILL

) HAVE MORE INTERNATIONAL SUPPLIERS� ) DONÁT KNOW THE ANSWER� BUT IT IS CLEAR

THAT THE 5�3� SUPPLIERS DONÁT BRING ME ANY MARKET����

��� )D�
��� )D� AT ����
��� )D�
��� 2!.$9 "!2"%2 2/"%24 %� 3#/44� */"3 /. 4(% 7).'� 42!$).' !7!9 4(% &5452% /& 4(% 5�3� !%2/30!#% ).$53429

�%CONOMIC 0OLICY )NSTITUTE ����	�
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4HE REASON FOR THE FOREGOING OUTSOURCING WAS NOT BASED ON MANUFACTURING EFFICIENCY OR
COMPARATIVE ADVANTAGE� BUT RATHER UPON A COMBINATION OF LABOR ARBITRAGE AND THE DESIRE
TO INCREASE SALES�

4HE PROBLEMS SOME OF WHICH CAME TO LIGHT IN CONNECTION WITH THE ELECTRICAL
PROBLEMS "OEING EXPERIENCED WITH ITS ��� $REAMLINER���WITH OUTSOURCING AS A BUSINESS
MODEL WERE RAISED IN AN INTERNAL "OEING SYMPOSIUM IN ��������

Ɣĺ $�� ��$����� "��&!�$+ �"���$ � ��	���

ƔĺƐĺ ���&��$&!��� ��	 "����Ŋ��� �"���$"

%ARLY ON� AFTER THE ADMISSION OF #HINA TO THE 7ORLD 4RADE /RGANIZATION� CONCERN WAS
RAISED OVER THE EXPORT OF DUALUSE TECHNOLOGY ;TECHNOLOGY THAT HAS BOTH AN INDUSTRIAL
AND A MILITARY USE= TO #HINA� )N ����� THE 53#HINA #OMMISSION CONDUCTED A HEARING ON
EXPORTING DUALUSE TECHNOLOGY TO #HINA� $R� 0AUL 'ODWIN� A RETIRED PROFESSOR AT THE
.ATIONAL 7AR #OLLEGE� TESTIFIED ABOUT #HINAÁS MILITARY CAPABILITY AND ITS INTEREST IN
ACQUIRING DUALUSE TECHNOLOGY� !CCORDING TO $R� 'ODWIN� Ã;4=HE MAJOR CHANGE ;IN
#HINAÁS MILITARY THINKING FROM THE ����S UNTIL ���� WAS= "EIJINGÁS RECOGNITION OF THE CLOSE
INTERDEPENDENCE NOW BETWEEN CIVIL AND MILITARY TECHNOLOGIES� FURTHER� THAT THE DESIGN
AND PRODUCTION OF ADVANCED WEAPONRY AND SUPPORTING SYSTEMS IS DEPENDENT ON
COMPONENTS AND PROCESSES THAT ARE ESSENTIALLY DUALUSE�Ä���

$R� 'ODWIN ALSO TESTIFIED THAT� ÃWHAT #HINA WANTS TO DO WITH ITS DEFENSE� 2 AND $�
AND PRODUCTION� IT WANTS TO HAVE AS CLOSE AS POSSIBLE AN AUTARKIC ;SELFSUFFICIENT= MILITARY
INDUSTRIAL CAPABILITY�Ä��� (E CONTINUED BY NOTING ÃTHE 0,!ÁS ;0EOPLEÁS ,IBERATION !RMY=
RECOGNITION THAT THE TRADITIONAL THREEDIMENSIONAL BATTLEFIELD HAS BEEN TRANSFORMED INTO
A BATTLE SPACE WHERE CYBERSPACE AND SPACE JOIN THE LAND� SEA� AND AIR REALMS OF MILITARY
OPERATIONS�Ä���

��� 3EE $OMINIC 'ATES� "OEING ���ÁS 0ROBLEMS "LAMED ON /UTSOURCING� ,ACK OF /VERSIGHT� 3%!44,% 4)-%3� &EB� ��
����� HTTPS���WWW�SEATTLETIMES�COM�BUSINESS�BOEING���RSQUOSPROBLEMSBLAMEDONOUTSOURCINGLACK
OFOVERSIGHT�

��� 3EE ,� *� (ART3MITH� /UT3OURCED 0ROFITS ¾ 4HE #ORNERSTONE OF 3UCCESSFUL 3UBCONTRACTING �"OEING� 7ORKING 0APER
.O� -$# ��+����� ����	� HTTP���SEATTLETIMES�NWSOURCE�COM�!"0UB�����������������������PDFÐ?GA�����
������������������������������������������������

��� 5�3�#().! #/--)33)/.� (%!2).' /. %80/24 #/.42/,3 ). #().! ���� �*!.� ��� ����	 � HTTPS���WWW�USCC�GOV�S
ITES�DEFAULT�FILES�TRANSCRIPTS��������(4�PDF�
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4HE RECENT 7ORLDWIDE 4HREAT !SSESSMENT OF THE 5� 3� INTELLIGENCE COMMUNITY REPORTED�

0ERSISTENT TRADE IMBALANCES� TRADE BARRIERS� AND A LACK OF MARKETFRIENDLY

POLICIES IN SOME COUNTRIES ;READ #HINA= PROBABLY WILL CONTINUE TO CHALLENGE

5� 3� ECONOMIC SECURITY� 3OME COUNTRIES ALMOST CERTAINLY WILL CONTINUE TO

ACQUIRE 5� 3� INTELLECTUAL PROPERTY AND PROPRIETARY INFORMATION ILLICITLY TO

ADVANCE THEIR OWN ECONOMIC AND NATIONAL SECURITY OBJECTIVES����

4HE REPORT ADDED THAT Ã#HINA� FOR EXAMPLE� HAS ACQUIRED PROPRIETARY TECHNOLOGY AND
EARLYSTAGE IDEAS THROUGH CYBERENABLED MEANS� !T THE SAME TIME� SOME ACTORS USE
LARGELY LEGITIMATE� LEGAL TRANSFERS AND RELATIONSHIPS TO GAIN ACCESS TO RESEARCH FIELDS�
EXPERTS� AND KEY ENABLING INDUSTRIAL PROCESSES THAT COULD� OVER TIME� ERODE !MERICAÁS
LONGTERM COMPETITIVE ADVANTAGES�Ä��� 4HUS� IT IS NOT JUST INDUSTRIAL ESPIONAGE THAT POSES
A THREAT TO OUR NATIONAL SECURITY� BUT ALSO TRANSFERS OF TECHNOLOGY AND KNOWHOW�
VOLUNTARY OR INVOLUNTARY� BY !MERICAN COMPANIES SEEKING TO GET MARKET SHARE�

7ITH RESPECT TO THE MILITARY THREAT� THE !SSESSMENT FURTHER STATED�

&OREIGN COUNTRIES ¾ PARTICULARLY #HINA AND 2USSIA ¾ WILL CONTINUE TO EXPAND
THEIR SPACEBASED RECONNAISSANCE� COMMUNICATIONS� AND NAVIGATION SYSTEMS
IN TERMS OF THE NUMBERS OF SATELLITES� THE BREATH OF THEIR CAPABILITY� AND THE
APPLICATIONS FOR USE�

"OTH 2USSIA AND #HINA CONTINUE TO PURSUE ANTISATELLITE �!3!4	 WEAPONS AS A
MEANS TO REDUCE 5� 3� AND ALLIED MILITARY EFFECTIVENESS� 2USSIA AND #HINA AIM
TO HAVE NONDESTRUCTIVE AND DESTRUCTIVE COUNTER SPACE WEAPONS AVAILABLE FOR
USE DURING A POTENTIAL FUTURE CONFLICT�

#HINAÁS 0,!S MILITARY UNITS HAVE BEGUN INITIAL OPERATIONAL TRAINING WITH

COUNTERSPACE CAPABILITIES THAT IT HAS BEEN DEVELOPING� SUCH AS

GROUNDLAUNCHED !3!4 MISSILES� 2USSIA PROBABLY HAS A SIMILAR CLASS OF

SYSTEMS IN DEVELOPMENT� "OTH COUNTRIES ARE ALSO ADVANCING DIRECTEDENERGY

WEAPONS TECHNOLOGIES FOR THE PURPOSE OF FIELDING !3!4 WEAPONS THAT COULD

BLIND OR DAMAGE SENSITIVE SPACEBASED OPTICAL SENSORS� SUCH AS THOSE USED FOR

REMOTE SENSING OR MISSILE DEFENSE� ���

!S CAN BE SEEN FROM THE ABOVE� AS A RESULT OF THE CAPITAL AND KNOWHOW THAT !MERICAN
BUSINESSES HAVE PROVIDED TO #HINA� AND #HINAÁS INDUSTRIAL ESPIONAGE� #HINA� AS PREDICTED

��� 3TATEMENT FOR THE 2ECORD� 7ORLDWIDE 4HREAT !SSESSMENT /F THE 5� 3� )NTELLIGENCE #OMMUNITY� &EBRUARY
��� ����� AT ��� AVAILABLE AT HTTPS���WWW�DNI�GOV�FILES�DOCUMENTS�.EWSROOM�4ESTIMONIES�����!4!¿
5NCLASSIFIED33#)�PDF�

��� )D� AT �����
��� )D� AT ���
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BY $R� 'ODWIN� IN ADDITION TO DEVELOPING ITS CONVENTIONAL WEAPONS ANDMILITARY CAPABILITY�
HAS ALSO DEVELOPED SPACEAGE MILITARY ALTERNATIVES�

#HINA IS PURSUING A RANGE OF ADVANCED WEAPONS WITH DISRUPTIVE MILITARY

POTENTIAL� 3IX TYPES THAT #HINAÁS LEADERS HAVE PRIORITIZED ARE MANEUVERABLE

REENTRY VEHICLES� HYPERSONIC WEAPONS� DIRECTED ENERGY WEAPONS�

ELECTROMAGNETIC RAILGUNS� COUNTERSPACE WEAPONS� AND UNMANNED AND

ARTIFICIAL INTELLIGENCEEQUIPPED WEAPONS����

7HILE THE 5NITED 3TATES APPEARS TO HAVE AN EDGE AT PRESENT IN THE DEVELOPMENT OF THESE
WEAPONS� ÃTHE 5NITED 3TATES CANNOT ASSUME IT WILL HAVE AN ENDURING ADVANTAGE IN
DEVELOPING NEXT FRONTIER MILITARY TECHNOLOGY�Ä��� !CCORDING TO EXPERTS IN THIS AREA� ÃA
BREAKTHROUGH THAT OUTPACES CURRENT PREDICTIONS COULD MAGNIFY THE MILITARY CHALLENGE
AND ÃCHANGE ;5�3�= STRATEGIC CALCULATIONS IN THE !SIA 0ACIFIC AND BEYOND�Ä���

#HINA HAS LONG ANTICIPATED THE POSSIBILITY OF A MILITARY CONFLICT WITH 5NITED
3TATES OVER 4AIWAN���� !S THE 5� 3�#HINA #OMMISSION STATED IN ����� Ã#HINA TIGHTENED ITS
EFFECTIVE CONTROL OVER THE 3OUTH #HINA 3EA BY CONTINUING TO MILITARIZE THE ARTIFICIAL
ISLANDS IT OCCUPIES THERE AND PRESSURING OTHER CLAIMANTS SUCH AS 6IETNAM AND THE
0HILIPPINES TO ACCEPT ITS DOMINANCEÄ���� #HINA HAS REJECTED THE DECISION BY THE
0ERMANENT #OURT OF !RBITRATION IN THE (AGUE IN FAVOR OF THE 0HILIPPINES AND THE ÃFREE
SEASÄ TRADITION� 4HE PRESIDENT OF 4AIWAN HAS RECENTLY WARNED THAT THE MILITARY THREAT

��� 3EE� E�G��5�3�#().! %#/./-)# !.$ 3%#52)49 2%6)%7 #/--)33)/.� ���4( #/.'�� 2%0/24 4/ #/.'2%33 ��� �����	 �A
COMPARISON BETWEEN 5�3� ACTIVITIES AND THOSE OF #HINA IS SET FORTH AT ������ OF THE REPORT� ! MANEUVERABLE
REENTRY VEHICLE IS A BALLISTIC MISSILE REENTRY VEHICLE THAT IS CAPABLE OF MANEUVERING AFTER REENTERING %ARTHÁS
ATMOSPHERE� A HYPERSONIC WEAPON IS ONE 4HAT #AN EXCEED FIVE TIMES THE SPEED OF SOUND ����� MPH	�
DIRECTED ENERGY WEAPONS ARE THOSE THAT USE FOCUSED ENERGY TO DESTROY A TARGET� ELECTROMAGNETIC RAILGUNS
USE ELECTROMAGNETIC FORCE RATHER THAN AN EXPLOSIVE PROPELLANT� COUNTERSPACE WEAPONS INCLUDE STRIKING A
SATELLITE DIRECTLY� USING LASERS OR MICROWAVE DEVICES TO DEGRADE A SATELLITE� USING ELECTROMAGNETIC ATTACKS TO
JAM RADIO COMMUNICATIONS� OR USING CYBERATTACKS UPON THE TRANSMITTED DATA OR THE SYSTEMS THAT USE THIS
DATA� AND UNMANNED AND ARTIFICIAL INTELLIGENCEEQUIPPED WEAPONS ARE THOSE IN WHICH A COMPUTER SYSTEM
PERFORMS THE TASKS NORMALLY REQUIRING HUMAN INTELLIGENCE� SUCH AS CHOOSING BETWEEN DIFFERENT COURSES OF
ACTION AND SELFCORRECTION� )D� AT ������	�

��� )D� AT �������
��� )D� AT ����
��� 3EE GENERALLY 'ODWIN 4ESTIMONY� SUPRA NOTE ���� AT ���� �IN DISCUSSING THE MOTIVATION FOR #HINAÁS ACQUISITION

OF ADVANCED TECHNOLOGY� $R� 'ODWIN STATED THAT #HINAÁS ADVANCED TECHNOLOGY ACQUISITIONS ARE MOTIVATED BY
ITS ÃNEED TO PREPARE FOR A POTENTIAL MILITARY CONFLICT WITH THE 5NITED 3TATES OVER 4AIWAN� !ND FINALLY� IT IS
ALSO LIKELY THAT "EIJINGÁS LONGTERM DEFENSE INDUSTRIAL OBJECTIVES INCLUDE PREPARING FOR AN EXTENDED MILITARY
CONFRONTATION WITH 5NITED 3TATES IN THE 7EST 0ACIFICÄ	�

��� 5�3�#().! %#/.� !.$ 3%#� 2%6)%7 #/--Á.� ���� 2%0/24 4/ #/.'2%33 ��� �����	� 3EE ALSO!NDREW"ROWNE� #HINA
4HROWS OUT 3OUTH #HINA 3EA 2ULEBOOK� 7ALL 3T� *� $EC� ��� ����� HTTPS���WWW�WSJ�COM�ARTICLES�CHINATHROWS
OUTSOUTHCHINASEARULEBOOK�����������

���
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POSED BY #HINA IS GROWING DAILY AND CONSTITUTES A DANGER TO THE REST OF THE WORLD�
PARTICULARLY THE 3OUTHEAST !SIAN NATIONS����

4HE FOREGOING FOCUS IS UPON HIGHTECH ACTIVITIES� "UT THERE IS A NATIONAL SECURITY
THREAT IN THE LOWTECH ARENA AS WELL�

ƔĺƑĺ !�)��$�!��� �"���$"

#HINAÁS "ELT AND 2OAD )NITIATIVE �"2)	� PUBLICLY RELEASED IN ���� AND FORMERLY NAMED Ã/NE
"ELT� /NE 2OADÄ� ON THE SURFACE WOULD SEEM TO BE A FORCE FOR GOOD� 4HE )NITIATIVE AIMS TO
EXPAND ECONOMIC AND COMMERCIAL TIES TO #HINA BY FINANCING� CONSTRUCTING� AND
DEVELOPING TRANSPORTATION INFRASTRUCTURE� NATURAL GAS PIPELINES� HYDROPOWER PROJECTS�
TECHNOLOGY AND INDUSTRIAL PARKS THROUGHOUT THE )NDO0ACIFIC� !FRICA� THE -IDDLE %AST�
%UROPE� AND THE !MERICAS� #HINA VIEWS "2) AS A WAY TO ENHANCE ITS TRADE CONNECTIVITY�
REDUCE SURPLUS DOMESTIC INDUSTRIAL CAPACITY� DEVELOP POORER INTERIOR PROVINCES� PROMOTE
ENERGY SECURITY� AND INTERNATIONALIZE #HINESE INDUSTRIAL AND FINANCIAL STANDARDS����

"UT THERE IS A DARKER SIDE TO THIS PICTURE AS WELL� 4HERE IS SOME PERCEPTION THAT
THE "ELT AND 2OAD )NITIATIVE IS A FORM OF COLONIALISM� WHEREBY #HINA WILL EXPLOIT !FRICA FOR
ITS OWN BENEFIT���� "Y PROVIDING DEVELOPMENT� SUCH AS IN ENERGY OR INFRASTRUCTURE�
FINANCED BY LOANS� OWNERSHIP OF SUCH DEVELOPMENTS WILL PASS TO #HINA IF THE !FRICAN
COUNTRIES� OVEREXTENDED WITH DEBT� CANNOT SERVICE THE LOANS�

4HE COUNTRY OF 3RI ,ANKA CAN SERVE AS AN EXAMPLE� #HINA PROVIDED THE LOANS AND
A #HINESE COMPANY� #HINA (ARBOR %NGINEERING #OMPANY� A STATEOWNED ENTERPRISE� DID
THE CONSTRUCTION� 5NFORTUNATELY� THE PROJECT WAS NOT AN ECONOMIC SUCCESS AND 3RI ,ANKA
DEFAULTED� %VENTUALLY� UNDER PRESSURE FROM THE #HINESE GOVERNMENT� 3RI ,ANKA HANDED
OVER THE PORT AND ������ ACRES OF LAND TO #HINA FOR NINETYNINE YEARS���� #HINA NOW HAS
A MAJOR PORT ON THE )NDIAN /CEAN AND� IF HISTORY REPEATS ITSELF� THE SAME WILL HOLD TRUE IN

��� 3EE� E�G�� -ATT 2IVERS� 3TEPHEN *IANG AND "EN 7ESCOTT� 4AIWAN 0RESIDENT 4SAI )NGWEN )SSUES A 7ARNING TO
THE 7ORLD� #.. �&EB� ��� ����	� HTTPS���WWW�CNN�COM������������ASIA�TSAIINGWENCHINAUSINTERVIEW
INTL�INDEX�HTML�

��� 3EE� E�G�� 5�3�#().! %#/./-)# !.$ 3%#52)49 2%6)%7 #/--)33)/.� ���TH #ONG�� 2%0/24 4/ #/.'2%33 ��� �����	�
��� "UT SEE�0ANOS-OURDOUKOUTAS�7HAT IS #HINA$OING IN!FRICA�� &/2"%3 �!UG� �� ����	� HTTPS���WWW�FORBES�COM�SI

TES�PANOSMOURDOUKOUTAS������������CHINAISTREATINGAFRICATHESAMEWAYEUROPEANCOLONISTSDID�Ð��
��C��E���B� 3EE ALSO ,UKE $ANIEL� $EBT #OLONIALISM� )S #HINA 4RYING TO "UY !FRICAÁS 2ESOURCES�� 4(% 3� !&2� �3EPT�
�� ����	� HTTPS���WWW�THESOUTHAFRICAN�COM�DEBTCOLONIALISMCHINAAFRICARESOURCES��

��� 3EE -ARIA !BI(ABIB� (OW #HINA 'OT 3RI ,ANKA TO #OUGH 5P A 0ORT� .�9� 4)-%3 �*UNE ��� ����	�
HTTPS���WWW�NYTIMES�COM������������WORLD�ASIA�CHINASRILANKAPORT�HTML�
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4ANZANIA WHERE #HINA IS FUNDING ANOTHER PORT DEVELOPMENT���� 4HIS COULD GIVE #HINA A
SECOND MAJOR REPORT ON THE )NDIAN /CEAN�

"UT� ARGUABLY� THE BIGGER CONCERN FROM THE "ELT AND 2OAD )NITIATIVE IS NOT WHAT
#HINA GAINS BUT WHAT THE 5NITED 3TATES LOSES� ! LESS PUBLICIZED ACTIVITY OF #HINA IN !FRICA
IS ITS ATTEMPT TO LOCK UP THE SUPPLY OF CRITICAL MINERALS� SUCH AS COBALT AND THE RARE EARTH
METALS� )N ����� IN A STUDY COMMISSIONED BY THE 0ETERSON )NSTITUTE OF )NTERNATIONAL
%CONOMICS� A PROTRADE GROUP� CONCLUDED THAT #HINAÁS ATTEMPT TO ÃLOCKUPÄ MINERALS IN
!FRICA WAS NOT ANTICOMPETITIVE� EXCEPT THAT Ã#HINESE ATTEMPTS TO EXERCISE CONTROL OVER
ÃRARE EARTH ELEMENTSÄ MINING MAY CONSTITUTE A SIGNIFICANT EXCEPTION�Ä��� 4HE REPORT
STATED�

4HE 5� 3� WAS SELFSUFFICIENT IN RARE EARTH PRODUCTION UNTIL THE MID����S�

NOW MORE THAN ��� IS IMPORTED FROM #HINAÉ� 2ARE EARTH MINERALS ARE

CRUCIAL FOR A GROWING ARRAY OF CIVILIAN AND MILITARY PRODUCTS� (ISTORICALLY THE

RARE EARTH MINING INDUSTRY HAS BEEN CHARACTERIZED BY EXCESS CAPACITY� AND

OVERSUPPLY� )N !UGUST ���� #HINAÁS -INISTRY OF )NDUSTRY AND )NFORMATION

4ECHNOLOGY ISSUED A DRAFT POLICY TO SET AN ANNUAL EXPORT QUOTA OF ������ TONS�

A POTENTIAL BAN ON EXPORTS OF AT LEAST FIVE TYPES OF RARE EARTH ELEMENTS� AND A

SERIES OF STEPS TO CONTROL MINING AND IMPROVE ENVIRONMENTAL PRACTICES�

4HESE ACTIONS MAY BE DIRECTED AT SECURING CONTROL OVER INTERNATIONAL

MARKETS� AT THE SAME TIME� THEY ARE BEING DEPLOYED AS A TOOL TO COMPEL MORE

FOREIGN INVESTMENT AND MORE VALUEADDED ÉIN INDUSTRIES IN INLAND #HINA����

5�3� 'EOLOGICAL 3URVEY DATA ALSO CONFIRMS THAT� FOR THE PAST DECADE� #HINA HAS ACCOUNTED
FOR MORE THAN ��� OF GLOBAL PRODUCTION OF RARE EARTHS AND THAT #HINAÁS RESTRICTIONS ON THE
SUPPLY OF RARE EARTH METALS� BEGINNING IN ����� HAS SPURRED EFFORTS TO EXPLORE FOR THESE
METALS OUTSIDE OF #HINA���� 7HILE #HINA DOMINATES PRODUCTION� THE SAME IS NOT TRUE OF
DEPOSITS AND� OUTSIDE .ORTH !MERICA AND !USTRALIA� ÃSOUTHERN AND EASTERN !FRICA OFFER THE
GREATEST POTENTIAL FOR RARE EARTH PRODUCTION�Ä��� "ASED ON #HINAÁS PATTERN OF SEEKING TO

��� 3EE .ICK 6AN -EAD� #HINA IN !FRICA� 7)N7IN $EVELOPMENT� /R A .EW #OLONIALISM�� 4(% '5!2$)!. �*ULY ���
����	� HTTPS���WWW�THEGUARDIAN�COM�CITIES������JUL����CHINAINAFRICAWINWINDEVELOPMENTORANEW
COLONIALISM� 3EE ALSO )BRAHIM !NOBA� #HINA )S 4AKING /VER :AMBIAÁS .ATIONAL !SSETS BUT THE .IGHTMARE )S *UST
3TARTING FOR !FRICA� !&2� ,)"%249 �3EPT� ��� ����	� HTTPS���WWW�AFRICANLIBERTY�ORG������������CHINAISTAKING
OVERZAMBIANATIONALASSETSBUTTHENIGHTMAREISJUSTSTARTINGFORAFRICA��

��� 4HEODORA -ORAN� )S #HINA 4RYING 4O Ã,OCK UPÄ .ATURAL 2ESOURCES AROUND THE 7ORLD�� #ENTER FOR %CON� 0OLICY
2ESEARCH �&EB� ��� ����	� HTTPS���VOXEU�ORG�ARTICLE�CHINATRYINGLOCKWORLDSNATURALRESOURCES�

��� )D�
��� "2!$,%9 3� 6!. '/3%.� 0(),)0 ,� 6%20,!.#+� 2/"%24 2� 3%!, ))� +%)4( 2� ,/.' � */3%0( '!-"/')� 2ARE %ARTH

%LEMENTS� IN #2)4)#!, -).%2!, 2%3/52#%3 /& 4(% 5.)4%$ 34!4%3 ¿ %#/./-)# !.$ %.6)2/.-%.4!, '%/,/'9 !.$

02/30%#43 &/2 &5452% 3500,9� AT /� �+LAUS *� 3CHULZ ET AL� EDS�� ����	�
��� )AN #OLES� !FRICA (OLDS 0ROMISE OF 2ARE %ARTH 2ICHES� &).� 4)-%3 �-AR� �� ����	� HTTPS���WWW�FT�COM�CONTENT���

ABBE��������E�AA�B�BB��F�C�E���
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LOCK UP !FRICAN MINERAL DEPOSITS� DISCUSSED BELOW� IT IS LIKELY THAT #HINA WILL SEEK TO DO THE
SAME WITH RESPECT TO RARE EARTH ELEMENTS�

#LOSER TO HOME� -OLYCORPÁS -OUNTAIN 0ASS -INE� THE ONLY RARE EARTH PRODUCER IN
.ORTH !MERICA� WAS SHUT DOWN IN ���� AND FILED FOR BANKRUPTCY� )N ����� -OLYCORP WENT
PUBLIC AT ��� PER SHARE AND REACHED A HIGH OF ALMOST ��� PER SHARE IN ����� (OWEVER�
WHEN RARE EARTH PRICES BECAME DEPRESSED� ARGUABLY AS A RESULT OF #HINESE DUMPING OF
RARE EARTHS� THE STOCK CRASHED AND BANKRUPTCY ENSUED� )N ����� IT WAS SOLD TO A !MERICAN
CONSORTIUM WITH A #HINESE MINORITY PARTNER FOR ����� MILLION� �������� OVER A BID MADE
BY AN !MERICAN� !USTRALIAN AND 3WISS CONSORTIUM����

! #%/ OF AN ADVANCEDMATERIALS MANUFACTURER HAS MET WITH 0RESIDENT 4RUMPÁS STAFF TO
PERSUADE HIM THAT THE 5�3� SHOULD NATIONALIZE THE COUNTRYÁS ONLY RARE EARTH MINE BECAUSE
OF ITS MILITARY IMPLICATIONS����

4HE DEPENDENCY OF THE 5�3� ON OTHER COUNTRIES FOR RARE EARTHS IS ILLUSTRATED BELOW�

#HART ��� �3OURCE� SEE FOOTNOTE ���	

!VAILABILITY OF RAREEARTH MINERALS IS CRITICAL FOR THE DEVELOPMENT OF ELECTRIC CARS�
MANNED AND UNMANNED AIRCRAFT� BATTERIES THAT POWER GUIDED MISSILES� AND LIGHTWEIGHT
MATERIALS USED TO MAKE JET ENGINES AND ROCKET NOSES� Ã7ITHOUT A DOMESTIC SUPPLY� THE

��� 3EE !NDREW 4OPF� -OUNTAIN 0ASS 3ELLS FOR ����� -ILLION� -).).'�#/- �*UNE ��� ����	�
HTTP���WWW�MINING�COM�MOUNTAINPASSSELLS���MILLION�� 3EE ALSO )N THE -ATTER OF -0 -INE
/PERATIONS ,,#� /RDER !PPROVING $IRECT 4RANSFER OF #ONTROL OF ,ICENSES� �� &2 ����� �)SSUED .OV� ���
����	� HTTPS���WWW�FEDERALREGISTER�GOV�DOCUMENTS����������������������INTHEMATTEROFMPMINE
OPERATIONSLLCORDERAPPROVINGDIRECTTRANSFERSOFCONTROLOFLICENSES�

��� 3EE 3ALLY "AKEWELL � 3TEVEN #HURCH� 4HIS #%/ 7ANTS 4RUMP TO .ATIONALIZE THE /NLY 2ARE%ARTH -INE IN !MERICA�
",//-"%2' .%73 �*UL� ��� ����	�HTTPS���WWW�BLOOMBERG�COM�NEWS�ARTICLES����������TRUMPURGEDBY
CEOTONATIONALIZETHEONLYUSRAREEARTHSMINE
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!MERICANS MUST RELY ON #HINESE SOURCES OF RARE EARTHS TO BUILD ÀMADE IN !MERICAÁ
MILITARY AND SPACE EQUIPMENT�Ä��� )T MAKES LITTLE SENSE TO RELY UPON A MILITARY COMPETITOR
FOR ACCESS TO MATERIALS ESSENTIAL FOR NATIONAL SECURITY�

2ARE EARTHS ARE NOT THE ONLY STRATEGIC METAL� ,ITHIUM� COPPER� CHROMIUM� COBALT�
MANGANESE� AND PLATINUM ARE ALSO ESSENTIAL FOR INDUSTRIAL AND MILITARY PURPOSES� &OR
EXAMPLE� MANGANESE� ASIDE FROM IRON ORE� IS THE MOST ESSENTIAL MINERAL IN THE PRODUCTION
OF STEEL� "UT MOST OF OUR ELECTROLYTIC MANGANESE COMES FROM #HINA� 4HIS IS CLEARLY A
SUPPLY CHAIN VULNERABILITY� "UT WHILE THE 5NITED 3TATES HAS NOT BEEN AGGRESSIVE IN
LOCKING UP SOURCES OF THESE METALS� RELYING RATHER ON MARKET FORCES� #HINA HAS BEEN VERY
AGGRESSIVE IN LOCKING UP NEEDED RESOURCES�

#HINA IS THE WORLDÁS LARGEST PRODUCER OF MINERALS� BUT ITS ÃBURN RATEÄ HAS CAUSED
CONCERN TO #HINESE AUTHORITIES� #ONSEQUENTLY #HINA HAS ADOPTED A SOCALLED Ã4WO
2ESOURCES� 4WO -ARKETSÄ POLICY TO ENCOURAGE 3/%S AND PRIVATE ENTERPRISES TO ACTIVELY
PURSUE MINING DEALS THROUGHOUT THE WORLD���� 4HE Ã4WO 2ESOURCES� 4WO -ARKETSÄ POLICY
WAS ADOPTED IN ���� AND IN THE SUBSEQUENT DECADE THE NUMBER OF MINING�MINERAL
PROCESSING ASSETS IN !FRICA IN WHICH #HINA HAS AN INTEREST HAS INCREASED FROM ÃA HANDFUL
IN ���� TO MORE THAN ONE HUNDRED AND TWENTY IN �����Ä 4HE INTERESTS RANGE FROM DIRECT
INVESTMENT AND OWNERSHIP TO PRODUCTION LOCKUPS����

!MERICAN COMPANIES HAVE BEEN SOMEWHAT RELUCTANT TO INVEST HEAVILY IN !FRICA
BECAUSE OF THE CORRUPTION AND UNREST IN THAT PART OF THE WORLD� /N THE OTHER HAND� #HINA
HAS NO SCRUPLES IN DEALING WITH DICTATORSHIPS OR CORRUPTION� 4HUS� ITS HEAVY INVESTMENT IN
!FRICAN MINING INTERESTS����

#ONSEQUENTLY� WE NEED AN INDUSTRIAL POLICY THAT WILL ASSURE A SUPPLY OF ESSENTIAL
MATERIALS NECESSARY TO FEED OUR INDUSTRIAL AND NATIONAL DEFENSE SYSTEMS�

��� 2ICK -ILLS� (OW #HINA )S ,OCKING UP #RITICAL 2ESOURCES )N THE 5�3�ÁS /WN "ACKYARD� -).).'�#/- �&EB� ��� ����	�
HTTP���WWW�MINING�COM�WEB�CHINALOCKINGCRITICALRESOURCESUSSBACKYARD��

��� 3EE )NSIGHTS INTO #HINAÁS 2ECENT )NVESTMENTS IN -INERAL 2ESOURCES 'LOBALLY� 3!) ).$5342)!, �����	�
HTTPS���WWW�SAIINDUSTRIAL�COM�INSIGHTSINTOCHINASRECENTINVESTMENTSINMINERALRESOURCESGLOBALLY��

��� 3EE 6LADIMIR "ASOV� 4HE #HINESE 3CRAMBLE TO -INE !FRICA� -).).'�#/- �$EC� ��� ����	�
HTTP���WWW�MINING�COM�FEATURECHINASSCRAMBLEFORAFRICA��

��� )D� �3OUTH !FRICA PRODUCES ��� OF THE WORLDÁS CHROMIUM� IS THE WORLDÁS LEADER IN MANGANESE� AND CONTROLS
ABOUT ��� OF THE PLATINUM GROUP METALS RESERVES� 4HE $EMOCRATIC 2EPUBLIC OF THE #ONGO PRODUCES ���
OF GLOBAL COBALT :IMBABWE IS THE FIFTH LARGEST PRODUCER OF LITHIUM AND IN THE TOP FIVE FOR PLATINUM GROUP
MATERIALS� 2WANDA IS A LEADER IN THE PRODUCTION OF TANTALUM	�

���
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!T ONE TIME� 2EPUBLICANS WERE THE PARTY OF 7ALL 3TREET AND $EMOCRATS WERE THE PARTY OF
LABOR���� "UT THAT CHANGED ALONG THE WAY���� )N THE ���� ELECTION� A $EMOCRAT� (ILLARY
#LINTON� WAS SEEN AS HAVING CLOSE TIES WITH 7ALL 3TREET� WHEREAS $ONALD 4RUMP� A
2EPUBLICAN� WAS SEEN AS THE ADVOCATE FOR WORKING PEOPLE�

(OWEVER� 2EPUBLICANS HAVE TRADITIONALLY BEEN SEEN AS OPPOSED TO AN ÃINDUSTRIAL
POLICYÄ� Ã2EPUBLICANS OPPOSE ANY POLICIES THAT ARE SEEN AS INTERVENTIONIST� AND THAT GIVE
THE FEDERAL GOVERNMENT CONTROL OF INDUSTRY� 4HEY FEEL THAT THESE POLICIES ALLOW THE
GOVERNMENT TO PICK THE WINNERS AND LOSERS OF THE MARKETPLACE� RATHER THAN LETTING
ECONOMICS AND BUSINESS PRACTICES SPEAK FOR THEMSELVES�Ä���

/NE OF THE REASONS THAT 7ALL 3TREET HAS BEEN FAVORED OVER MANUFACTURING IS THAT�
ON THE ONE HAND� THE SIMPLICITY OF THE NOTION OF SUPPLY AND DEMAND AND THAT MARKETS
ARE THE BEST DETERMINANTS OF POLICY IS A SUPERFICIALLY EASY CONCEPT TO ACCEPT���� AND� ON
THE OTHER HAND� 7ALL 3TREET HAS BEEN ABLE TO ATTRACT THE 34%-��� ORIENTED GRADUATES WITH
HIGHER COMPENSATION THAN ACADEMIA AND MANUFACTURING CAN OFFER�

��� #ONTRAST THE POLICY OF PRESIDENTS (OOVER AND 2OOSEVELT� 3EE$/2)3 +%!2.3 '//$7).� ,%!$%23()0� ). 452"5,%.4
4)-%3 ������ ������ ����� �����	�

��� 3EE4(/-!3 &2!.+�7(!4Á3 4(%-!44%27)4(+!.3!3�� (/7#/.3%26!4)6%37/.4(%(%!24 /&!-%2)#! �0ICADOR
����	 �����	�

��� 2EPUBLICAN 6IEWS ON THE %CONOMY� 2%05",)#!.6)%73�/2' �-AY ��� ����	�
HTTPS���WWW�REPUBLICANVIEWS�ORG�REPUBLICANVIEWSONTHEECONOMY�� 3EE ALSO $AVID #OATES�
4AKING 2EPUBLICANS TO 4ASK� ��	 !N )NDUSTRIAL 0OLICY� $!6)$ #/!4%3 ",/' �!PR� ��� ����	�
HTTPS���WWW�DAVIDCOATES�NET������������TAKINGTHEREPUBLICANSTOTASK�ONINDUSTRIALPOLICY��
�Ã$EMOCRATS OVERTAX� OVERSPEND AND OVERREGULATE� 2EPUBLICANS� BY CONTRAST� DO NONE OF THOSE THINGS�
4HEY GET GOVERNMENT OUT OF THE ECONOMY� 4HEY SET THE PRIVATE SECTOR FREE� 4HEY REWARD RATHER THAN
PENALIZE INITIATIVE� INNOVATION AND SUCCESS� 4HEY DO NOT PICK WINNERS AND LOSERS� !ND LET MARKET FORCES DO
THAT� 4HEY DO NOT PUT THEIR TRUST IN BUREAUCRATS� 4HEY PUT THEIR TRUST INSTEAD IN THE INGENUITY AND GENIUS OF
THE !MERICAN PEOPLE�Ä	�

��� 3EE *EFF &AUX� )NDUSTRIAL 0OLICY� 4HE 2OAD .OT 4AKEN� 4(% !-%2)#!. 02/30%#4 �$EC� ��� ����	�
HTTPS���PROSPECT�ORG�ARTICLE�INDUSTRIALPOLICYROADNOTTAKEN �THE INDUSTRIALPOLICY DEBATE CONSUMMATED
THE MARRIAGE OF 7ALL 3TREET IN THE MAINSTREAM ECONOMICS PROFESSION THAT CONTINUES TODAY� &OR BELIEVERS
IN THE NEOCLASSICAL SYNTHESIS� FINANCIAL MARKETS ARE EASY TO ROMANTICIZE� BUYERS AND SELLERS REACTING ALMOST
INSTANTANEOUSLY TO MILDEW PRICE CHANGES THAT ARE SUPPOSED TO REFLECT ALL OF THE AVAILABLE INFORMATION ON
BUSINESSES� ABOUT WHICH NEITHER BUYER NOR SELLER HAS TO KNOW ANYTHING AT ALL� 4HIS SIMULATED PERFECT MARKET
LET ITSELF TO THEMATHEMATICAL MODELS NEEDED TO GAIN TENURE ANDWHEN .OBEL 0RIZES IN ECONOMICS� !ND GLOBAL
INVESTORS� LIKE NEOCLASSICAL ECONOMISTS� ARE FREETRADERS� INDIFFERENT TO WHERE EXACTLY INVESTMENT GOALS� SO
LONG AS IT MAXIMIZES WHAT ECONOMISTS CALL THE EFFICIENCY ¾ AND FINANCIERS CALL PROFIT	�

��� 34%- IS THE ACRONYM FOR SCIENCE� TECHNOLOGY� ENGINEERING AND MATHEMATICS�

���
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7HAT2EPUBLICANS FAIL TO REALIZE IS THAT HOWGOVERNMENT TAXES ANDHOWGOVERNMENT SPENDS
IS ITSELF AN INDIRECT FORM OF AN INDUSTRIAL POLICY� 7HEN HEDGE FUNDMANAGERS COMPENSATION
IS TAXED AT CAPITAL GAINS RATES� RATHER THAN ORDINARY INCOME TAX RATES UNDER THE CARRIED
INTEREST THEORY� THIS IS A FORM OF INDUSTRIAL POLICY� !ND WHEN THE FEDERAL GOVERNMENTÁS
BUDGET IS DOMINATED BY MILITARY EXPENDITURES� THIS IS A FORM OF INDUSTRIAL POLICY� $EFENSE
EXPENDITURES HAVE SUBSIDIZED THE AIRCRAFT AND TECHNOLOGY AREA� 7HILE THIS IS ESSENTIAL FOR
NATIONAL DEFENSE� IT IS ALSO AN INDUSTRIAL POLICY� !ND WHEN 0RESIDENT +ENNEDY DECIDED TO
SEND A MAN TO THE MOON� THESE EXPENDITURES WERE A FORM OF INDUSTRIAL POLICY AND IN FACT
SPAWNED MANY INDUSTRIES����

!T THE OTHER END OF THE SPECTRUM� CONSIDER HOW A COMMANDANDCONTROL ECONOMY�
SUCH AS THAT OF #HINA� CREATES AN INDUSTRIAL POLICY� 4HE CHART BELOW ILLUSTRATES THE PROCESS
BY WHICH THE #HINESE GOVERNMENT ESTABLISHES ITS INDUSTRIAL POLICY� ���

#HART ��

��� 3EE .!3! 4ECHNOLOGIES "ENEFIT /UR ,IVES� .!3!� HTTPS���SPINOFF�NASA�GOV�3PINOFF�����TECH?BENEFITS�HTML�
��� 5�3�#().! %#/./-)# !.$ 3%#52)49 2%6)%7 #/--)33)/.� ���4( #/.'�� 2%0/24 4/ #/.'2%33 ��� �����	�
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2OBERT $� !TKINSON� THE PRESIDENT OF THE )NFORMATION 4ECHNOLOGY AND )NNOVATION
&OUNDATION HAS WARNED THAT #HINESE POLICYMAKERS USE INDUSTRIAL POLICIES ÃTO AUTARKICALLY
;AUTARKICALLY IS AN ECONOMIC SYSTEM AND AN IDEOLOGY BASED ON IMPLEMENTING POLICIES IN A
MANNER THAT SUPPORTS NATIONAL ECONOMIC SELFSUFFICIENCY AND INDEPENDENCE= SUPPLY
#HINESE MARKETS FOR ADVANCED TECHNOLOGY PRODUCTS WITH THEIR OWN PRODUCTION WHILE STILL
BENEFITING FROM UNFETTERED ACCESS TO GLOBAL MARKETS FOR THEIR TECHNOLOGY EXPORTS AND
FOREIGN DIRECT INVESTMENT�Ä��� )N OTHER WORDS� #HINA HAS AN INDUSTRIAL POLICY�

)N ����� 4HE 5NITED 3TATES#HINA #OMMISSION SET FORTH A TWOPAGE TABLE
ILLUSTRATING THE SCOPE OF #HINAÁS INDUSTRIAL POLICY AND SETTING FORTH NINE ITEMS IN #HINAÁS
Ã)NDUSTRIAL 0OLICY 4OOLBOX�Ä���

�� ,OCALIZATION TARGETS�!I�E�� SETTING TARGETS FOR DOMESTIC AND INTERNATIONALMARKET
SHARE THAT SHOULD BE HELD BY LOCAL TECHNOLOGY AND PRODUCTION�

�� 3TATE FUNDING FOR INDUSTRY DEVELOPMENT ¾ SUBSIDIES� TAX BREAKS AND OTHER FORMS
OF FINANCIAL SUPPORT FOR NATIONAL CHAMPIONS�

�� 2 � $ FUNDING FOR STRATEGIC SECTORS�

�� 'OVERNMENT PROCUREMENT FAVORING DOMESTIC SUPPLIERS�

�� 4ECHNOLOGY STANDARDS THAT FAVOR DOMESTIC COMPANIES�

�� 'OVERNMENTAL REGULATIONS THAT CREATE HIGH THRESHOLDS FORMARKET ENTRY AND THAT
ARE OFTEN VAGUE SO AS TO PERMIT DISCRETIONARY INTERPRETATION AND ENFORCEMENT�

�� 'OVERNMENTAL DIRECTION OF FOREIGN INVESTMENT AND TECHNOLOGICAL IMPORTS TO
FUND OR DISCOURAGE CERTAIN INDUSTRIES�

�� 2ECRUITMENT OF FOREIGN TALENT� INCLUDING BOTH #HINESE AND FOREIGN INDIVIDUALS
WITH DESIRED EXPERTISE�

�� )NDUSTRIAL ESPIONAGE TO GAIN ACCESS TO CUTTINGEDGE TECHNOLOGIES� INTELLECTUAL
PROPERTY AND STRATEGIC SECTORS�

2ECOGNITION OF THE FOREGOING IS NOT TO SUGGEST THAT THE 5NITED 3TATES FOLLOW A SIMILAR TRACK�
(OWEVER� THE 5NITED 3TATES DOES NEED AN INDUSTRIAL POLICY� NOT ONLY TO ENSURE THE HEALTH OF
5�3� MANUFACTURING TO CREATE BOTH DIRECT JOBS AND SPINOFF EMPLOYMENT� BUT ALSO TO ENSURE�
FROM A NATIONAL SECURITY PERSPECTIVE� THAT WE ARE NOT DEPENDENT UPON OTHER NATIONS IN
HAVING ACCESS TO MATERIALS AND PRODUCTION FOR NATIONAL DEFENSE�

��� )D� AT ���� N� ���
��� )D� AT �������
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4O SUGGEST THAT 5NITED 3TATES MANUFACTURERS AND LABOR CAN COMPETE WITH SUBSIDIZED
#HINESE MANUFACTURING AND HARSH LABOR POLICIES OR THAT THE 5NITED 3TATES ECONOMY CAN
MAINTAIN A DECENT STANDARD OF LIVING FOR !MERICAN WORKERS WITHOUT A MANUFACTURING
BASE IS NOT JUST FOOLISH BUT IRRATIONAL� )T IS ALL THE MORE FOOLISH AND IRRATIONAL TO JEOPARDIZE
NATIONAL SECURITY BY UNDERCUTTING OUR INDUSTRIAL BASE THROUGH OUTSOURCING
MANUFACTURING TO #HINA� /NE OF THE REASONS THAT THE ENTRY OF THE 5NITED 3TATES INTO
7ORLD 7AR )) WAS DECISIVE WAS NOT JUST THE SKILL AND BRAVERY OF !MERICAN FIGHTING MEN
AND WOMEN� BUT ALSO THE MIGHT OF THE 5�3� INDUSTRIAL BASE WHICH QUICKLY MOVED FROM A
DOMESTIC FOCUS TO THE PRODUCTION OF MILITARY NEEDS�

3OLYNDRA IS OFTEN USED AS AN EXAMPLE OF WHY AN INDUSTRIAL POLICY IS A FAILED
ENTERPRISE� ! $EPARTMENT OF %NERGY LOAN GUARANTEE PROVIDED CRITICAL FUNDING FOR
3OLYNDRAÁS MANUFACTURING GROWTH WHICH� UNFORTUNATELY� ENDED IN BANKRUPTCY� "UT THE
SITUATION IS MORE COMPLEX THAN IS OFTEN RECOUNTED� 4HE PRICE OF SILICON IN THE ����S HAD
RISEN DRAMATICALLY FROM ��� A KILOGRAM IN ���� TO ���� A KILOGRAM IN EARLY ��������

3OLYNDRAÁS INNOVATIVE PLAN WAS TO PRODUCE A SOLAR PANEL THAT DID NOT NEED EXPENSIVE
SILICON���� !T THE TIME� IT SEEMED LIKE A GOOD IDEA�

4HE RISE IN THE PRICE OF SILICON WAS SPARKED BOTH BY HIGHER DEMAND AND A
PRODUCTION BASE THEY COULD NOT KEEP UP� (OWEVER� IN LATE ����� THE PRICE OF SILICON
STARTED FALLING RAPIDLY� ÃOWING PARTLY TO BETTER MANUFACTURING TECHNOLOGY� ECONOMY OF
SCALE AND THE ENTRY OF FULLY INTEGRATED #HINESE MANUFACTURERS�Ä��� 7ITH THE FALL IN THE
PRICE OF SILICON� THE BUSINESS PLAN OF 3OLYNDRA WAS UNDERCUT�

4HIS DOES NOT MEAN THAT THE DEVELOPMENT OF A SOLAR PANEL THAT DID NOT NEED
SILICON WAS NOT A PRUDENT CONCEPT� (OWEVER� IT WAS A CONCEPT THAT WAS DESTINED TO FAIL IN
A MARKETORIENTED ECONOMY� #ONTRARIWISE� IN A COMMANDANDCONTROL ECONOMY LIKE
#HINA� A COMPANY LIKE 3OLYNDRA MIGHT BE KEPT ALIVE AS A PRECAUTIONARY MATTER UNTIL SUCH
TIME AS ITS PRODUCT BECOMES ECONOMICALLY FEASIBLE�

4HE STAYING POWER PROVIDED BY #HINAÁS SUBSIDIZATION OF THE SOLAR PANEL INDUSTRY
ILLUSTRATES BOTH THE GOOD AND BAD EFFECTS OF GOVERNMENTAL INTERVENTION� !S A RESULT OF
#HINAÁS DECISION TO DOMINATE THE SOLAR PANEL INDUSTRY� PRICES DROPPED ��� FROM ����
UNTIL ����� -AKING SOLAR PANELS IS DIFFICULT� 4O MAKE THEM EFFICIENTLY� THE BUSINESS

��� 3EE *ONAS (AMBERG� &ALLING 3ILICONE 0RICES 3HAKES 5P 3OLAR -ANUFACTURING )NDUSTRY� $/7. 4/ %!24( �*ULY �� ����	�
HTTPS���WWW�DOWNTOEARTH�ORG�IN�NEWS�FALLINGSILICONPRICESSHAKESUPSOLARMANUFACTURINGINDUSTRY
������

��� 3EE� E�G�� 7HAT 7ENT 7RONG AT 3OLYNDRA� &/245.% �3EPT� �� ����	� HTTP���FORTUNE�COM������������WHATWENT
WRONGATSOLYNDRA��

��� (AMBERG� SUPRA NOTE ����
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REQUIRES LARGE� SEMIAUTOMATED FACTORIES� $ONALD #HUNG� OF THE $EPARTMENT OF %NERGY�
STATED� Ã)T IS NOT EASY TO ADD SMALL BITS OF CAPACITY TO MEET GROWING DEMANDS� YOU HAVE TO
ADD IT IN BIG CHUNKS� ;4HIS CREATES= A ÃYOYO EFFECTÄ THAT TENDS TO CREATE MORE AND MORE
CAPACITY� 4HAT MADE SOLAR STILL MORE ATTRACTIVE TO #HINA�Ä���

"UT THIS ALSO CREATED A WORLDWIDE GLUT WITH THE RESULTANT DROP IN PRICES� 7HILE
THE SHAREHOLDERS OF #HINESE COMPANIES MAY HAVE WANTED PROFITS� THE #HINESE
GOVERNMENT WANTED JOBS AND WANTED THEM LONGTERM� 4HUS� FROM THE #HINESE
PERSPECTIVE� THE DROP IN PRICE FROM DUMPING EXCESS CAPACITY ON THE MARKET Ã;LED= TO
EIGHTYSIX BANKRUPTCIES AND CLOSURES �LARGELY AT 5�3� AND %5 COMPETITORS	 FROM ���� TO
����Ä���� 4HIS ENSURED LONGTERM #HINESE DOMINANCE OF INDUSTRY IN WHICH THE 5NITED
3TATES INVENTED THE TECHNOLOGY AND STILL HOLDS MANY OF THE PATENTS� !S ANOTHER ENERGY
EXPERT STATED� Ã)F THERE WAS EVER A SITUATION WHERE THE #HINESE HAVE PUT THEIR WHOLE
GOVERNMENTAL SYSTEM BEHIND MANUFACTURING� ITÁS GOT TO BE SOLAR MODULES� ) THINK THEY
THINK THEY CAN WIPE OUT ALL THE COMPETITION IN THE WORLD� )T MAKES ALL KINDS OF SENSE IF
YOU HAVE THE STAYING POWER�Ä���

! RECENT $EPARTMENT OF %NERGY STUDY CONCLUDED THAT� IF THE 5NITED 3TATES
INNOVATES� CUTS COSTS AND NURTURES NEWER TECHNOLOGIES� IT COULD EMERGE AS THE WORLDÁS
SECOND LARGEST SOLAR PANEL MANUFACTURER BY �������� "UT THAT WILL REQUIRE INNOVATION AND
NURTURING OF NEW TECHNOLOGIES ¾ IN OTHER WORDS AN INDUSTRIAL POLICY� )T ALSO REQUIRES AN
AWARENESS THAT NOT ALL NEW TECHNOLOGIES PLAY OUT� AND THAT THE FAILURE OF ONE SHOULD NOT
BE USED AS A POLITICAL TOOL TO THWART CONTINUED INVESTMENT IN NEW TECHNOLOGY AND
SUPPORT FOR CRITICAL INDUSTRIES�

ѵĺƒĺ �����+ķ ��!�� !&��� ��	 �� ���!���� !�"���"� $� ��	� ��
����� ƑƏƑƔ

)N A SURPRISING TWIST� -ARCO 2UBIO� AS CHAIRMAN OF THE 3ENATE 3MALL "USINESS AND
%NTREPRENEURSHIP #OMMITTEE� PUBLISHED A RECENT REPORT THAT ÃTURN;ED= HEADS IN THE
CONSERVATIVE POLICY WORLDÄ BECAUSE� ALTHOUGH IT DID NOT USE THE PHRASE INDUSTRIAL POLICY�

��� *OHN &IALKA�7HY #HINA )S $OMINATING THE 3OLAR )NDUSTRY� 3#)� !-� �$EC� ��� ����	� HTTPS���WWW�SCIENTIFICAMERIC
AN�COM�ARTICLE�WHYCHINAISDOMINATINGTHESOLARINDUSTRY��

��� 3EE� E�G�� 5�3�#().! %#/.� !.$ 3%#� 2%6)%7 #/--Á.� SUPRA NOTE ���� 5�3�#HINA %CONOMIC AND 3ECURITY 2EVIEW
#OMMISSION� ���4( #/.'�� 2%0/24 4/ #/.'2%33 ��� �����	�

��� &IALKA� SUPRA NOTE ����
��� 3EE $ONALD #HUNG +ELSEY (OROWITZ � 0ARTHIV +URUP� /N THE 0ATH TO 3UN3HOT� %MERGING /PPORTUNITIES AND

#HALLENGES )N 5�3� 3OLAR -ANUFACTURING� $EPARTMENT /F %NERGY� �-AY ����	 AVAILABLE AT $EPARTMENT OF %NERGY�
OPPORTUNITIES AND CHALLENGES IN SOLAR ENERGY�

���
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IT ASSERTED THE NEED FOR A NATIONAL INNOVATION STRATEGY���� 4HE -ADE IN #HINA 2EPORT
RECOGNIZED THAT MARKETS CANNOT FUNCTION WITHOUT RULES AND THAT� THEREFORE� THE
GOVERNMENT SHOULD ENSURE THAT THE RULES THAT ARE IN PLACE PROVIDE FOR ÃSTRONG FAMILIES
AND DECENT WAGES FOR AVERAGE PEOPLE�Ä ���

4HE 2EPORT ASSERTED THAT THE LOGIC OF THE MARKET AND THE DRIVE TO MAXIMIZE
SHAREHOLDER VALUE �AT LEAST IN THE SHORT RUN	 CAN LEAD TO RESULTS THAT ARE INCONSISTENT WITH
A POLICY TO PROVIDE FOR ÃSTRONG FAMILIES AND DECENT WAGES FOR AVERAGE PEOPLEÄ�

&OR EXAMPLE� INCREASING PROFIT MARGINS BY DEVELOPING NEW PRODUCTS TO

OUTCOMPETE OTHERS TAKES RISK� BUT SAVING ON LABOR COSTS BY OFFSHORING

EMPLOYMENT IS MORE OFTEN SAFE� (IGHLYLEVERAGED INVESTMENTS IN

TECHNOLOGICAL DISCOVERY OFFER UNKNOWN OUTCOMES� BUT DISTRIBUTIONS TO

SHAREHOLDERS ARE QUANTIFIABLE� 4HE EXISTENCE OF NONPRODUCTIVE ALTERNATIVES

TO CAPITAL INVESTMENT� AS A RESULT� MAKES THE PRODUCT OF THE FIRMÁS !MERICAN

WORKERS LESS VALUABLE WHILE AT THE SAME TIME INCREASING PROFITS� MAKING

POSSIBLE A WORLD OF HIGHER ASSET PRICES� LOWER INVESTMENT IN THE ECONOMY�

AND LOWER WORKER PAY� ���

4HE DECISION AT THE TURNOFTHECENTURY TO EXPAND TRADE WITH #HINA WAS PREDICATED UPON
THE EXPECTATION THAT THIS WOULD OPEN UP ADDITIONAL MARKETS IN #HINA FOR !MERICAN
COMPANIES� 4HE -ADE IN #HINA ���� 2EPORT RECOGNIZED THAT THIS HAS NOT HAPPENED�
)NSTEAD� THE ADVANCED MANUFACTURING PRODUCTS WHERE !MERICA SUPPOSEDLY HAD NOT JUST A
COMPARATIVE ADVANTAGE BUT A COMPETITIVE ADVANTAGE ARE INCREASINGLY BEING CAPTURED BY
#HINESE ENTERPRISES���� /UR FOCUS HAS BEEN ORIENTED IN THE WRONG DIRECTION�

)N A GLOBALIZED ECONOMY� HIGH WAGES FOR !MERICAN WORKERS ARE NOT THE

NATURAL OUTCOME OF EXPANDING TRADE� ESPECIALLY WHEN SOME TRADING PARTNERS

DO NOT ABIDE BY THE RULES THAT THEYÁVE AGREED TO� &REE MARKETS CAN BE AN

UNPARALLELED FORCE FOR THE CREATION OF PROSPERITY AND WEALTH� BUT THEY

PRODUCE IN RESPONSE TO THE TERMS THEYÁVE BEEN GIVEN� ,ATELY� SUCCESS BY

THESE TERMS HAS BEEN DEFINED BY THE GROWTH OF FINANCIAL SERVICES INSTEAD OF

APPLIED RESEARCH OR ADVANCED MANUFACTURING� 4HE CONCLUSION WE SHOULD

��� 3EE 3AMUEL (AMMOND� -ARCO 2UBIO 7ANTS A .ATIONAL )NNOVATION 3TRATEGY� .!4Á, 2%6� �&EB� ��� ����	�
HTTPS���WWW�NATIONALREVIEW�COM���������MARCORUBIOINDUSTRIALPOLICYREPORTCOUNTERCHINAINNOVATIO
NSTRATEGY��

��� )D�
��� 3EE 5�3� 3%.!4% #/--)44%% /. 3-!,, "53).%33 !.$ %.42%02%.%523()0� -!$% ). #().! ���� !.$

4(% &5452% /& !-%2)#!. ).$53429 �� �#OMM� 0RINT� &EB� ��� ����	 �HEREINAFTER Ã-ADE
IN #HINA ���� 2EPORTÄ	� HTTPS���WWW�RUBIO�SENATE�GOV�PUBLIC�?CACHE�FILES�D�C�DB���A�����AB��E
���C����F�B���%$%#!���$"���!�%���#����!�#�������������FINALSBCPROJECTMIC����REPORT�PDF�

��� )D� AT ��
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DRAW FROM THIS EVIDENCE IS THAT WE HAVE TOO OFTEN FAILED TO MAKE THE

WELLBEING OF WORKING !MERICANS THE TERMS FOR MARKET SUCCESS�

)N ARGUING IN FAVOR OF A FOCUS UPON MANUFACTURING� AS OPPOSED TO FINANCIAL SERVICES� THE
2EPORT STATED�

4O THAT END� RECENT HISTORY DELIVERS A FEW GENERAL LESSONS TO HELP PROVIDE

THESE IMPLICATIONS� -ANUFACTURING PROVIDES BETTER AND MORE STABLE

EMPLOYMENT FOR !MERICAN WORKERS THAN FINANCIAL SERVICES� 0HYSICAL CAPITAL

DEVELOPMENT MAKES FOR MORE PROSPEROUS TOWNS AND COMMUNITIES THAN DOES

DIGITAL CAPITAL� +NOWING HOW TO MAKE A SPECIALIZED PRODUCT IS A LESS

REPLICABLE SKILL THAN MARKETING THE PRODUCT FOR SALE� 2ESEARCH AND

DEVELOPMENT EXPENDITURES DELIVER GREATER BENEFITS TO THE PUBLIC THAN

PRIVATE COST ALONE JUSTIFIES� /FFSHORING JOBS TO SAVE ON LABOR COSTS DOESNÁT

OFTEN CREATE EQUIVALENT JOBS FOR THE WORKERS DISPLACED BY IT� 7ORKER SKILLS

ARE NOT EASILY TRANSFERABLE ACROSS INDUSTRIES� 'EOGRAPHIC PROXIMITY TO

PRODUCTIVE ASSETS LIKE FACTORIES INCREASES THE PROSPERITY OF SUPPLYING AND

;SIC= LOCAL SMALL BUSINESSES� )N SUM� PRODUCTION MATTERS����

4HE ÃINDUSTRIAL POLICYÄ SUGGESTED BY THE REPORT WAS SUMMARIZED AS FOLLOWS�

5�3� POLICY SHOULD RESPOND TO THE PRACTICAL AND POLITICAL ECONOMY CHALLENGES

OF THE Ã-ADE IN #HINA ����Ä PLAN� 4HIS INCLUDES ENACTING STRATEGIC

5�3�#HINA CAPITAL FLOW RESTRICTIONS AND CORRESPONDING DEFENSIVE MEASURES

FOR DOMESTIC INDUSTRIES TARGETED BY THE PLAN� )T ALSO MEANS PRIORITIZING NEW

ECONOMIC DEVELOPMENT� INCLUDING ENCOURAGING PHYSICAL INVESTMENT AND

DISCOURAGING UNPRODUCTIVE ARBITRAGE THROUGH THE TAX CODE� AND UTILIZING

DEVELOPMENT ASSISTANCE LIKE THE 3MALL "USINESS )NVESTMENT #OMPANY AND

3MALL "USINESS )NVESTMENT 2ESEARCH PROGRAMS� &INALLY� IT MEANS CONSIDERING

LABOR MARKET STABILIZATION POLICIES TO SUPPORT !MERICANSÁ ATTACHMENT TO THE

LABOR FORCE AND ACCUMULATION OF VALUABLE SKILLS����

4HIS IS A BASIS UPON WHICH TO BEGIN A DISCUSSION AS TO WHAT A MEANINGFUL INDUSTRIAL POLICY
FOR THE 5NITED 3TATES WOULD LOOK LIKE WHEN IT IS FOCUSED UPON BENEFITING THE ORDINARY
WORKER RATHER THAN THE ONE PERCENTERS�

��� )D� AT ���
��� )D� AT ��
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7HEN 0AUL 3AMUELSON ARGUED THAT THE PRINCIPLE OF COMPARATIVE ADVANTAGE WAS THE MOST
BEAUTIFUL IDEA IN ECONOMICS� HE WAS DEALING WITH THE ��TH CENTURY SITUATION IN WHICH THE
TRADE BETWEEN DEVELOPED AND UNDEVELOPED NATIONS WAS OFTEN THAT IN WHICH THE
UNDERDEVELOPED NATIONS PROVIDED NATURAL RESOURCES AND THE DEVELOPED NATIONS PROVIDED
FINISHED PRODUCTS� 4HE TRADE BETWEEN DEVELOPED COUNTRIES WAS ESSENTIALLY BETWEEN
COUNTRIES WITH SIMILAR STANDARDS OF LIVING� )T WAS ALSO A TIME WHEN THE 5NITED 3TATES WAS
DOMINANT IN TRADE� 7HEN A PRINCIPLE IS WORKING FOR YOU� THERE IS LESS INCENTIVE TO
EXAMINE ITS UNDERLYING BASIS� 4HAT MAY ACCOUNT FOR WHY THE NOTION OF COMPARATIVE
ADVANTAGE HAS BEEN ACCEPTED WITHOUT CRITICAL EXAMINATION�

"UT ONCE 2ICARDOÁS THEOREM IS EXAMINED IN ITS ENTIRETY� TWO UNDERIDENTIFIED
FACTORS STAND OUT� THAT 2ICARDO ASSUMED THAT CAPITAL WOULD BE LOYAL TO THE COUNTRY OF
ORIGIN AND THAT ADJUSTMENTS IN THE VALUE OF CURRENCIES WOULD EVENTUALLY EVEN OUT
IMBALANCES IN TRADE� %VEN HERE� HE RECOGNIZED THAT� WHEN ONE COUNTRY CONSISTENTLY RUNS
A TRADE DEFICIT� THERE IS A TRANSFER OF WEALTH FROM THAT COUNTRY� 2ICARDOÁS EXAMPLE OF CLOTH
AND WINE ALSO DID NOT INVOLVE DUALUSE TECHNOLOGIES THAT HAVE NOT JUST INDUSTRIAL USES BUT
MILITARY USES AS WELL�

/NCE CAPITAL IS FREE TO MOVE AROUND THE WORLD IN SEARCH OF HIGHER RETURNS� AND
WHERE THE CONVENTIONAL WISDOM IS THAT THE PURPOSE OF A CORPORATION IS TO MAXIMIZE
SHAREHOLDER VALUE� NOT WORKER WELLBEING� INTERNATIONAL TRADE TURNS INTO LABOR ARBITRAGE
AND JOBS ARE SHIPPED FROM THE IMPORTING NATION TO THE EXPORTING NATION� !S A
CONSEQUENCE� 5NITED 3TATES HAS LOST MUCH OF ITS MANUFACTURING BASE� &ROM ���� TO �����
THE 5NITED 3TATES LOST OVER � MILLION MANUFACTURING JOBS� ALMOST ONETHIRD OF THE TOTAL�

3UPPOSEDLY THIS JOB LOSS OCCURRED AS A RESULT OF AUTOMATION� "UT WE SUFFERED THESE
JOB LOSSES AT A TIME OF INCREASING GROSS NATIONAL PRODUCT� )FMANUFACTURING HAD GROWN ALONG
WITH GROSS NATIONAL PRODUCT� THEN THE EFFECT OF AUTOMATION MIGHT WELL HAVE BEEN MERELY
TO LEVEL THE MANUFACTURING JOB BASE RATHER THAN REDUCE IT� 7HEN ENTIRE INDUSTRIES� SUCH
AS THE WOOD FURNITURE INDUSTRY EXAMINED IN THIS ARTICLE� MOVE OFFSHORE TO A NATION WITH
LOW LABOR STANDARDS� IT IS LABOR ARBITRAGE AND NOT AUTOMATION THAT IS THE CULPRIT� !ND WHEN
"OEING CONTRACTS OUT PORTIONS OF ITS PLANES TO COUNTRIES AND COMPANIES THAT ARGUABLY HAVE
NO MORE TECHNICAL SUPERIORITY THAN "OEING� IN ORDER TO OBTAIN SALES FROM SUCH COUNTRIES�
THIS TRANSFER OF JOBS IS NOT CAUSED BY AUTOMATION� BUT RATHER BY THE DESIRE TO ENHANCE SALES�
CORPORATE PROFITABILITY� AND SHAREHOLDER WEALTH�

.EITHER !MERICAN WORKERS NOR !MERICAN BUSINESSES PHYSICALLY LOCATED IN THE
5NITED 3TATES CAN COMPETE IN A SYSTEM IN WHICH A COUNTRY� SUCH AS #HINA� SUBSIDIZES ITS
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INDUSTRY AND SHORTCIRCUITS THE COST OF TECHNOLOGICAL DEVELOPMENT BY COERCING� DIRECTLY
OR INDIRECTLY� THE TRANSFER OF TECHNOLOGY DEVELOPED IN THE 5NITED 3TATES AND OFTEN FUNDED
BY THE 5�3� TAXPAYER� 4HE SITUATION IS ALL THE MORE EGREGIOUS WHEN A COUNTRY� SUCH AS
#HINA� ENGAGES IN THEFT OF INTELLECTUAL PROPERTY AND INDUSTRIAL ESPIONAGE�

5NFORTUNATELY� MANY SOCALLED !MERICAN COMPANIES TODAY VIEW THEMSELVES AS
GLOBAL ENTERPRISES� WITH LOYALTY TO NEITHER THE 5NITED 3TATES NOR OUR WORKFORCE� )F THE
GOAL IS TO MAXIMIZE SHAREHOLDER VALUE� WHERE THE PRODUCT IS PRODUCED IS IRRELEVANT SO
LONG AS IT IS PRODUCED AT THE LOWEST POSSIBLE COST SO AS TO MAXIMIZE PROFITS� &ROM THE
STANDPOINT OF NATIONAL LOYALTY� IT IS EASY TO RATIONALIZE FINANCING INDUSTRIAL DEVELOPMENT
IN OTHER COUNTRIES AND TRANSFERRING TECHNOLOGY TO OBTAIN SALES� ON THE BASIS THAT THIS IS
THE NATURE OF GLOBAL TRADE AND GLOBAL ENTERPRISE�

7HEN AN !MERICAN COMPANY OPENS A PLANT IN #HINA� NOT ONLY DO !MERICAN
WORKERS LOSE� BUT THE SPINOFFS FROM MANUFACTURING� INCLUDING SATELLITE SUPPLIERS AND
RESEARCH AND DEVELOPMENT� ARE ALSO LOST�

#HINAÁS INDUSTRIAL POLICY� DISCUSSED AT LENGTH� IS TO BE THE WORLD LEADER IN
HIGHTECH MANUFACTURING AND TO ESTABLISH A MILITARY CAPABILITY� INCLUDING THE FRONTIERS OF
SPACE� SECOND TO NONE� )N SUCH A SITUATION� THE 5NITED 3TATES CAN NOT BLINDLY TURN ASIDE TO
THE REALITIES OF THE SITUATION AND RELY ABSTRACTLY ON THE NOTION THAT THE MARKET SOLVES ALL
PROBLEMS� !S 3EN� 2UBIO RECOGNIZED IN HIS REPORT� -ADE IN #HINA ���� AND THE &UTURE OF
!MERICAN )NDUSTRY� IN ORDER FOR MARKETS TO WORK EFFECTIVELY� THERE MUST BE RULES�

)T IS IMPORTANT THAT THE 5NITED 3TATES ECONOMY OPERATES UPON RULES THAT PROVIDE
FOR THE BENEFIT OF ALL !MERICANS� INCLUDING WORKERS� AND NOT JUST INVESTORS�

)F WE ARE TO STEM THE OUTFLOW OF JOBS FROM THE MANUFACTURING SECTOR AND THEIR
REPLACEMENT� IF IN FACT THEY ARE REPLACED� BY LOWER PAYING SERVICE JOBS� WE NEED AN
INDUSTRIAL POLICY THAT VALUES MANUFACTURING AND !MERICAN WORKERS� AND NOT JUST FINANCIAL
ENGINEERING�

%QUALLY IMPORTANT� FROM A NATIONAL SECURITY PERSPECTIVE� WE CANNOT RELY UPON
EITHER PRODUCTS THAT ORIGINATE IN� OR SUPPLY CHAINS THAT RUN THROUGH� A POTENTIAL
ADVERSARY�

'LOBAL TRADE NEEDS TO WORK TO THE ADVANTAGE OF THE 5NITED 3TATES AND OUR WORKERS�
NOT TO OUR DISADVANTAGE� 3EN� 2UBIO HAS OPENED A DISCUSSION OF THE NEED TO HAVE SOME SORT
OF INDUSTRIAL POLICY THAT WILL FOCUS 5NITED 3TATES ON THE MAINTENANCE AND DEVELOPMENT OF
CRITICAL INDUSTRIES AND THE PROVISION OF A JOB BASE THAT WILL SUPPORT THE MIDDLE CLASS� *UST
RELYING UPON THE MANTRA THAT FREE TRADE BENEFITS ALL� AND SUPPORTING SUCH MANTRA ON THE

���



����= 5.)6%23)49 /& "/,/'.! ,!7 2%6)%7 ;6OL� � ��

BASIS THAT IT IS ÃPROVEDÄ BY 2ICARDOÁS THEORY OF COMPARATIVE ADVANTAGE� IS TO PUT OUR HEAD
IN THE SAND AND IGNORE THE EVIDENCE SET FORTH IN THIS ARTICLE�
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4HIS ARTICLE CONSTITUTES A DETAILED RESPONSE TO *OHN &INNISÁ PRESENTDAY CRITIQUE AND DECONSTRUCTION
OF TWO FAMOUS TORT CASES DECIDED IN %NGLAND IN THE FIRST HALF OF THE NINETEENTH CENTURY� )LOTT V�
7ILKES �+INGÁS "ENCH ����	 AND ITS PROGENY "IRD V� (OLBROOK �#OURT OF #OMMON 0LEAS ����	� "OTH
CASES INVOLVED TRESPASSERSWHOWERE SERIOUSLY INJUREDUPONENTERING LANDOWNERSÁ PROPERTYWITHOUT
PERMISSION� 4HEIR INJURIES WERE CAUSED BY MEANS OF ÀMANTRAPS�Á I�E�� SHOTGUNS SET OUTDOORS BY A
LANDOWNER AND PRIMED TO FIRE UPON CONTACT WITH A TRIPWIRE�
&INNIS CONCEDES THAT IN LAYING MANTRAPS� LANDOWNERS MAY NOT HAVE HAD A DESIRE TO HARM �IN FACT
THEYMAY HAVE HAD A DESIRE NOT TO HARM	 BUTMERELY TO DETER� .EVERTHELESS� ACCORDING TO &INNIS� ANY
LANDOWNER SETTING SUCH DEVICES� EVEN IF HE POSTS CLEAR WARNINGS� INELUCTABLY INVOLVES THAT OWNER IN
ÃCONDITIONALLY� BUT REALLYÄ INTENDING TO KILL OR SERIOUSLY INJURE� 4HE PRESENT ARTICLE CHALLENGES THIS
VIEW� )T ARGUES� BY APPLYING &INNISÁ OWN NATURAL LAW THEORY OF HUMAN ACTION� INTENTION� AND CHOICE�
THAT HIS CONCLUSION IS UNDERMINED�
7HILE THIS TOPIC MAY APPEAR ARCANE TO SOME� IT FOCUSES ATTENTION ON IMPORTANT GENERAL QUESTIONS
IN LEGAL THEORY AND PHILOSOPHY ABOUT THE MEANING OF INTENTIONS� CHOICES� AND SIDE EFFECTS�
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)NTRODUCTION � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���
�� &INNISÁ !CTION 4HEORY� 0RACTICAL 2EASON AND "ASIC 'OODS � � � � � � � � � � � � � � � � � � � ���

���� 4HOMAS !QUINAS AND THE 0RINCIPLES OF .ATURAL ,AW � � � � � � � � � � � � � � � � ���
���� &INNISÁ "ASIC 'OODS � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���
���� 0RIOR %RRORS ABOUT .ATURAL ,AW -ETHOD� THE 0URPORTED $ERIVATION OF .ATURAL

,AW FROM (UMAN .ATURE AND THE À.ATURALISTIC &ALLACYÁ � � � � � � � � � � � � � � � ���
������ -ETAPHYSICAL OR /NTOLOGICAL +NOWLEDGE OF (UMAN .ATURE AS THE 3OURCE OF

+NOWLEDGE OF THE .ATURAL ,AW� � � � � � � � � � � � � � � � � � � � � � � � � � ���
������ .ATURAL ,AW AND THE À)S�/UGHTÁ 0ROBLEM � � � � � � � � � � � � � � � � � � � � ���

�� (UMAN #HOICE 7ITHIN THE -ATRIX OF "ASIC 'OODS � � � � � � � � � � � � � � � � � � � � � � � ���
���� #ONDITIONS 2EQUIRED FOR THE 0OSSIBILITY OF &REE #HOICE � � � � � � � � � � � � � � � ���
���� -ORAL #HOICE � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���

������ 4HE &IRST 0RINCIPLE OF -ORALS� 4HE )NTEGRAL $IRECTIVENESS OF 0RACTICAL 2EASON ���
������ -ORAL 'OOD AND THE )NTERMEDIATE 0RINCIPLES � � � � � � � � � � � � � � � � � ���

�������� .O !RBITRARY 0REFERENCES !MONGST 6ALUES � � � � � � � � � � � � � ���
�������� .O !RBITRARY 0REFERENCES !MONGST 0ERSONS � � � � � � � � � � � � � ���
�������� 2ESPECT FOR %VERY "ASIC 6ALUE IN %VERY !CT� � � � � � � � � � � � � � ���

�� )NTENTION AND #HOICE � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���
���� )NTENTION� #HOICE AND 3IDE %FFECTS � � � � � � � � � � � � � � � � � � � � � � � � � � ���
���� )NTENTION AND À3UBSTANTIAL #ERTAINTYÁ � � � � � � � � � � � � � � � � � � � � � � � � ���
���� 3IDE %FFECTS AND #ULPABILITY � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���

������ -ORALLY !CCEPTABLE 3IDE %FFECTS � � � � � � � � � � � � � � � � � � � � � � � � � ���
�������� 3ELF$EFENSE � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���
�������� +ILLING OF .ON#OMBATANTS IN !RMED #ONFLICT � � � � � � � � � � � � ���

������ -ORALLY 5NACCEPTABLE 3IDE %FFECTS� � � � � � � � � � � � � � � � � � � � � � � � ���
�������� ,EGAL 0ENALTY FOR #AUSING &INNISÁ -ORALLY 5NACCEPTABLE�

! 5NINTENDED 3IDE %FFECTS � � � � � � � � � � � � � � � � � � � � ���
�� /VERVIEW � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���
�� #ONDITIONAL )NTENTIONS � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���

���� .UTS� 4ULIPS� 0EACOCKS� AND 3HOTGUNS � � � � � � � � � � � � � � � � � � � � � � � � ���
������ )LOTT V� 7ILKES #LASHES OVER )NTENT� #ONDITIONAL OR OTHERWISE � � � � � � � � � � ���

�������� )LOTTÁS !SSUMPTION OF THE 2ISK � � � � � � � � � � � � � � � � � � � � ���
�������� .O 0ROXIMATE #AUSE � � � � � � � � � � � � � � � � � � � � � � � � � � ���

������ "IRD V� (OLBROOK �����	 � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���
�� 3PRINGGUNS� $EATH AND 3IDE %FFECTS � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���
�� 3PRINGGUNS� #ONDITIONAL )NTENTIONS� AND 3IDE %FFECTS � � � � � � � � � � � � � � � � � � � � ���

���� #ONDITIONAL INTENTIONS TO +ILL AND )NTENT TO $ETER BY &EAR AND 4ERROR � � � � � � � ���
������ +ILLINGS .ECESSARY FOR THE $ETERRENT TO "ECOME %FFECTIVE� � � � � � � � � � � ���
������ ! &EW $EATHS WILL 3TRENGTHEN THE $ETERRENT %FFECT � � � � � � � � � � � � � � ���

���� #ONDITIONAL )NTENTIONS À4O +ILLÁ AND )NTENDING TO À3TOP THE 4RESPASSÁ � � � � � � � ���
���� À! -AN #ANNOT $O )NDIRECTLY 7HICH (E #ANNOT $O $IRECTLYÁ � � � � � � � � � � � � ���
���� 4HE -AXIM AND 5NINTENDED %FFECTS� � � � � � � � � � � � � � � � � � � � � � � � � � ���

�� $EFENSE OF 0ROPERTY AND 5NINTENDED +ILLINGS #AUSED AS 3IDE %FFECTS � � � � � � � � � � � � � ���
���� 4HE 6ALUE OF (UMAN ,IFE 5NDER #OMMON ,AW � � � � � � � � � � � � � � � � � � � ���
���� #ULPABILITY FOR #AUSING 5NINTENDED )NJURY OR $EATH TO 0ROTECT 0ROPERTY� � � � � � ���

������ -ORAL #ULPABILITY � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���
������ ,EGAL #ULPABILITY � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���
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*OHN &INNIS� A RENOWNED /XFORD LEGAL SCHOLAR AND PROFESSOR OF LAW� IN HIS WELLKNOWN
TREATISE .ATURAL ,AW AND .ATURAL 2IGHTS�� AND HIS NOTEWORTHY ESSAY )NTENTION IN 4ORT ,AW��

ARTICULATES A THEORY OF PRACTICAL REASONING AND ETHICAL CHOICE THAT FREQUENTLY RELIES IN ITS
ANALYSES UPON A CONTROVERSIAL PHILOSOPHICAL POSITION OFTEN REFERRED TO AS THE ÀPRINCIPLE OF
DOUBLE EFFECTÁ ;HEREINAFTER 0$%=� 0$% DRAWS UPON A DISTINCTION ASSERTED TO EXIST� BY &INNIS
AND OTHERS�� BETWEEN A PERSONÁS INTENTION IN ACTING AND CONSEQUENCES THAT MAY BE
FORESEEABLY CAUSED BY THAT ACTION� OFTEN WITH CERTAINTY� BUT WHICH� ACCORDING TO 0$% ARE
NOT NECESSARILY INCLUDED IN THE ACTORÁS INTENTION�� &INNIS EMPLOYS 0$% AS A FOUNDATION FOR
HIS ANALYSES AND RESOLUTION OF CRITICAL ETHICAL ISSUES�� )N THIS ARTICLE� ) WILL NOT ENTER INTO
TECHNICAL DISCUSSION OF 0$% AND ALL ITS DETAILS� WHICH ) HAVE TREATED ELSEWHERE�� BUT
RATHER� AS &INNIS OFTEN DOES� APPLY ITS PRINCIPLES GENERALLY IN THE COURSE OF ANALYSIS�

4HE SPECIFIC IMPETUS FOR THIS PRESENT STUDY� HOWEVER� WHILE DEPENDENT AT VARIOUS
POINTS UPON &INNISÁ ADOPTION OF 0$%� ARISES AS A CRITIQUE OF THE POSITION TAKEN BY &INNIS IN
HIS CONTEMPORARY DECONSTRUCTION OF TWO SEMINAL TORT CASES DECIDED IN %NGLAND IN THE
FIRST HALF OF THE NINETEENTH CENTURY� )LOTT V� 7ILKES �+INGÁS "ENCH ����	� AND ITS PROGENY
"IRD V� (OLBROOK �#OURT OF #OMMON 0LEAS ����	�� "OTH CASES INVOLVED TRESPASSERS� WHO
WERE SERIOUSLY INJURED UPON ENTERING A LANDOWNERÁS PROPERTY WITHOUT PERMISSION� 4HEIR
INJURIES WERE CAUSED BY MEANS OF A ÀMANTRAP�Á I�E�� A SHOTGUN PRIMED TO FIRE WHEN ANY
WOULDBE TRESPASSER MADE CONTACT WITH A TRIPWIRE�

� */(. &)..)3� .!452!, ,!7 !.$ .!452!, 2)'(43 �����	 ;HEREINAFTER .,.2 �����	=�
� � */(. &)..)3� )NTENTION IN 4ORT ,AW� IN ).4%.4)/. !.$ )$%.4)49� #/,,%#4%$ %33!93 ��� �����	 ;HEREINAFTER &INNIS�
)NTENTION IN 4ORT ,AW= REPRINT OF THE SAME IN ")2+3 0%4%2 %4 !,�� 0(),/3/0()#!, &/5.$!4)/. /& 4/24 ,!7 ����
����� �$AVID '� /WEN ED�� ����	�

� &INNIS HAS DEVELOPED THIS THEORY IN COLLABORATION WITH A NUMBER OF OTHER PHILOSOPHERS� INCLUDING *OSEPH
"OYLE AND 'ERMAIN 'RISEZ� SEE� E�G�� *OHN FINNIS� *OSEPH "OYLE AND 'ERMAIN 'RISEZ� .UCLEAR $ETERRENCE�
-ORALITY AND 2EALISM �����	 ;HEREINAFTER .5#,%!2 $%4%22%.#%=� SEE ALSO *OHN &INNIS� 'ERMAIN 'RISEZ AND
*OSEPH "OYLE� 0RACTICAL 0RINCIPLES� -ORAL 4RUTH� AND 5LTIMATE %NDS� �� !-� *� *52)3� �����	 ;HEREINAFTER 00-4=�
THEIR MOST SIGNIFICANT GENERAL SUMMARY OF THEIR VIEWS� SEE ALSO� *OHN &INNIS� 'ERMAIN 'RISEZ AND *OSEPH
"OYLE� Ã$IRECTÄ AND Ã)NDIRECTÄ� ! 2EPLY TO #RITICS OF OUR !CTION 4HEORY� �� 4(/-)34 � �����	� REPRINTED IN � */(.
&)..)3� ).4%.4)/. !.$ )$%.4)49� #/,,%#4%$ %33!93 ����� �����	 ;HEREINAFTER #% 6OL� ))=�

� 3EE INFRA NOTES ������ AND ACCOMPANYING TEXT�
� )D�
� &OR AN ESPECIALLY THOROUGH AND LUCID EXPLICATION AND DEFENSE OF THE PRINCIPLE� SEE 4(/-!3 !.4(/.9
#!6!.!5'(� $/5",%%&&%#4 2%!3/.).'� $/).' '//$ !.$ !6/)$).' %6), �����	� )N PREVIOUS ARTICLES� ) HAVE
OFFERED DESCRIPTIONS AND DEFENSES OF THE GENERALLY UNRECOGNIZED OPERATION OF DOUBLE EFFECT IN VARIOUS
SUBSTANTIVE AREAS OF THE LAW� 3EE %DWARD #� ,YONS� )N )NCOGNITO� 4HE 0RINCIPLE OF $OUBLE %FFECT IN !MERICAN
#ONSTITUTIONAL ,AW� �� &,!� ,� 2%6� ��� �����	� SEE ALSO %DWARD #� ,YONS� "ALANCING !CTS� )NTENDING 'OOD AND
&ORESEEING (ARM  THE 0RINCIPLE OF $OUBLE %FFECT IN THE ,AW OF .EGLIGENCE� � '%/� *� ,� � 05"� 0/,Á9 ��� �����	� SEE
ALSO %DWARD #� ,YONS� 3LAUGHTER OF THE )NNOCENTS� *USTIFICATION� %XCUSE� AND THE 0RINCIPLE OF $OUBLE %FFECT� "%2+%,%9
*� #2)-� ,�� &ALL ����� AT ���� )N THE PRESENT ARTICLE� HOWEVER� ) EXPLORE &INNISÁ DEEPER FOUNDATIONS OF THIS
PRINCIPLE IN HIS UNDERLYING THEORY OF NATURAL LAW� PRACTICAL REASON� AND HUMAN CHOICE�

� �����	 ��� %�2� ��� �+�"�	 �5�+�	� ;HEREINAFTER )LOTT=�
� �����	 ��� %�2� ��� �#�0�	 �5�+�	� ;HEREINAFTER "IRD=�

���
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&INNIS CONCEDES THAT IN LAYING MANTRAPS� LANDOWNERS MAY NOT HAVE HAD A DESIRE TO HARM
�IN FACT THEY MAY HAVE HAD A DESIRE NOT TO HARM	 BUT MERELY TO DETER� YET� ACCORDING TO
&INNIS� ANY HARM OR DEATH CAUSED BY SUCH TRAPS MUST BE CONSIDERED ÃINTENDED�Ä 4O WIT�
&INNIS CONTENDS� IN A WAY THAT WOULD VERY LIKELY HAVE SURPRISED THOSE ERSTWHILE
LANDOWNERS� THAT SETTING A SPRING GUN AS A DETERRENT� EVEN IF THEY POST CLEAR WARNINGS�
INELUCTABLY INVOLVES THEM IN ÃCONDITIONALLY� BUT REALLYÄ INTENDING TO KILL OR SERIOUSLY
INJURE�� 4HE PRESENT ARTICLE CHALLENGES THIS CONCLUSION� PROPOSING THAT &INNISÁ OWN THEORY
OF HUMAN ACTION AND HIS ACCOUNT OF MORAL RESPONSIBILITY UNDERMINES HIS CONCLUSION HERE�

3ECTIONS � AND � OF THIS ARTICLE OFFER A SYSTEMATIC OVERVIEW OF ESSENTIAL STRANDS OF
&INNISÁ THOUGHT COMPRISING HIS NATURAL LAW THEORY� (IS THEORY BEGINS WITH AN EXPOSITION
OF WHAT HE TERMS ÃBASIC GOODS�Ä THE FIRST PRINCIPLES OF ALL PROPERLY HUMAN ACTION� 7HILE
&INNISÁ THEORY IS OF INTEREST IN ITS OWN RIGHT� ESPECIALLY HIS TREATMENT OF VARIOUS OBJECTIONS
TO NATURAL LAW THEORY AS A PHILOSOPHICAL PROJECT� ITS PRIMARY IMPORTANCE FOR THE PRESENT
STUDY LIES IN LAYING THE FOUNDATION OF HIS MORE DETAILED ACCOUNT� DEVELOPED IN THE SECTIONS
FOLLOWING� OF FREE CHOICE� THE FIRST PRINCIPLE OFMORALITY� THE ORIGINS OFMORAL OBLIGATION� AND
RELATED INTERMEDIATE PRINCIPLES HE ASSERTS ARE ENTAILED BY THAT FIRST PRINCIPLE OF MORALITY�

3ECTION � REVIEWS &INNISÁ REFLECTIONS ON VARIOUS INSTANCES� HYPOTHETICAL AND REAL�
WHERE HUMAN PERSONS ARE KILLED� NOT ACCIDENTALLY AND NOT BY STRAIGHTFORWARD PURPOSEFUL
MURDER� BUT WHERE QUESTIONS MIGHT BE RAISED ABOUT WHETHER SUCH KILLINGS WERE INTENDED
OR NOT� 4HESE SCENARIOS ARE IMPORTANT FOR DEVELOPING A CLEARER UNDERSTANDING OF &INNISÁ
THEORY OF ÀMANKILLINGÁ AND ARTICULATING DISTINCTIONS HE DRAWS OUT BETWEEN INTENTIONS AND
SIDE EFFECTS� AND THE MORAL SIGNIFICANCE HE ATTRIBUTES TO THESE DISTINCTIONS�

3ECTION � CONSIDERS IN SOME DETAIL &INNISÁ DECONSTRUCTION OF THE OPINIONS IN THOSE
TWO INFAMOUS ÃMANTRAPÄ CASES� !LTHOUGH� DISCUSSIONS IN THIS PART CENTER AROUND THE
HISTORICAL USE OF THAT COMMON DEFENSIVE PRACTICE �AND ITS VERY PUBLIC CONTROVERSY	� THIS
SECTION SEEKS TO DEMONSTRATE THAT &INNISÁ DEFINITIVE REJECTION OF THE LOGIC OF THE JUDGESÁ
OPINIONS IN THOSE CASES¿IN WHICH THEY UNANIMOUSLY EXPRESSED THE VIEW THAT THE SETTING
OF MANTRAPS WITH WARNINGS DID NOT IPSO FACTO ENTAIL AN INTENTION TO MAIM OR KILL¿IS
MISTAKEN� -OREOVER� IT IS AT ODDS WITH HIS OWN EXPLANATION OF HUMAN ACTION AND MORAL
CHOICE� 7HILE KILLING AND MAIMING UNDER SUCH CONDITIONS MAY BE WRONG AND IMMORAL�
THAT DOES NOT REQUIRE THAT IT BE DEEMED INTENTIONAL�

� &INNIS� )NTENTION IN 4ORT ,AW� SUPRA NOTE �� AT �������
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&INNISÁ ACCOUNT OF PRACTICAL REASONING� UNDERSTOOD AS THE FOUNDATION FOR UNDERSTANDING
MORAL JUDGMENT AND CHOICE� IS SOMETIMES REFERRED TO AS ÃTHE NEW NATURAL LAW
THEORYÄ;HEREINAFTER ..,=��� !S WILL BE REFLECTED IN THIS ARTICLE� IT IS COMPREHENSIVE AND
MULTIFACETED� !LMOST EVERY FOUNDATIONAL ASPECT OF IT HAS PROVEN CONTROVERSIAL AND HAS
BEEN DEBATED BY SCHOLARS��� 4HE FOLLOWING SECTION SEEKS TO SKETCH OUT THE ESSENTIAL
PRINCIPLES OF HIS THEORY OF PRACTICAL REASON� INTENTION� AND CHOICE NECESSARY FOR THE
PURPOSES OF THIS ARTICLE�

&INNIS BEGINS HIS ANALYSIS OF HUMAN CONDUCT BY INQUIRING INTO AND EXAMINING THE
PRINCIPLES OF SPECIFICALLY HUMAN ACTIONS� OR AS &INNIS RESTATES IT� THOSE ÃINITIATED BY FREE
CHOICE�Ä�� "Y REFERRING TO HIS SEARCH FOR THE ÃPRINCIPLESÄ OF HUMAN ACTION� &INNIS EMPLOYS
THE TERM IN A TECHNICAL SENSE AS PRINCIPIUM OR ORIGIN� )N OTHER WORDS� HE SEEKS TO UNCOVER
THE VERY FOUNDATIONS OF HUMAN CHOICE� WHICH IN HIS VIEW� CANNOT BE REDUCED TO ANY
CONDITIONS PRECEDENT� ÃPRINCIPLES ARE UNCOVERED BY EXAMINING THAT OF WHICH THEY ARE THE
PRINCIPLES� 4HE PRINCIPLES WE ARE CONCERNED WITH HERE ARE MOTIVES OF HUMAN ACTION� !S
PRINCIPLES� THEY WILL BE BASIC MOTIVES� IRREDUCIBLE TO ANY PRIOR MOTIVES OF THE SAME
SORT�Ä��

4HE FIRST PRINCIPLE OF FREE ACTION ASSERTED BY &INNIS IS THAT IT IS AN ACT GUIDED BY
REASON AIMING AT SOME OBJECT� I�E�� AN END� Ã4HE FIRST TYPE OF PRINCIPLE OF HUMAN ACTION � �
� IS THAT FOR THE SAKE OF WHICH SUCH AN ACTION IS DONEÄ �EMPHASIS ADDED	��� 4HIS ÃFOR THE SAKE
OF WHICHÄ �WHETHER A SPECIFIC OBJECT PRODUCED BY AN ACTION OR ACTION SOUGHT FOR ITS OWN

�� 4HE .EW .ATURAL ,AW �..,	 THEORY IS THE NAME GIVEN TO A PARTICULAR REVIVAL AND
DEVELOPMENT OF 4HOMISTIC NATURAL LAW THEORY� FIRST PROPOSED IN THE ����S BY 'ERMAIN
'RISEZ IN AN INTERPRETATIVE ARTICLE ON 3T 4HOMAS !QUINAS� IN WHICH 'RISEZ CHALLENGED
THE THENDOMINANT INTERPRETATION OF !QUINAS ON NATURAL LAW� )N SUBSEQUENT DECADES
'RISEZ� *OHN &INNIS� *OSEPH "OYLE AND OTHER RICHLY DEVELOPED THE THEORY AND APPLIED
IT TO OTHER ISSUES �FREE CHOICE� MORAL ABSOLUTES� ABORTION� EUTHANASIA� MARRIAGE AND
OTHERS�

0ATRICK ,EE� 4HE .EW .ATURAL ,AW 4HEORY� IN 4(% #!-"2)$'% #/-0!.)/. 4/ .!452!, ,!7 %4()#3 �� �4OM !NGIER
ED�� ����	�

�� Ã&INNIS IS KNOWN AS AN EXPONENT OF THE ÀNEW NATURAL LAWÁ SCHOOL� WHICH PRESENTED A FRESH UNDERSTANDING OF
3T 4HOMAS !QUINAS� POLITICS AND MORAL QUESTIONS� /N ALL THESE POINTS� MORE TRADITIONALLYMINDED 4HOMISTS
HAVE STRONGLY CRITICISED &INNIS AND HIS ASSOCIATES�Ä3EE $AN (ITCHENS� 4HE INCOHERENT CAMPAIGN AGAINST *OHN
&INNIS� #!4(� (%2!,$ �*AN� ��� ����	� HTTPS���CATHOLICHERALD�CO�UK�MAGAZINE�JOHNFINNISSCRITICSARELOUD
BUTINCOHERENT� 3EE ALSO� 3TEVEN !� ,ONG� &UNDAMENTAL %RRORS OF THE .EW .ATURAL ,AW 4HEORY �� .!4Á, #!4(�
")/%4()#3 1� ���� ����� �����	�

�� 00-4� SUPRA NOTE �� AT ���� �Ã0ERHAPS THE MOST IMPORTANT PRESUPPOSITION FROM PHILOSOPHICAL ANTHROPOLOGY
IS THAT HUMAN PERSONS CAN MAKE FREE CHOICES� 7HETHER THEY ASSENTED TO THIS PROPOSITION OR NOT� MOST WHO
HAVE CONTRIBUTED TO ETHICAL THEORY� WHETHER IN ANCIENT OR MORE RECENT TIMES� HAVE DENIED� OVERLOOKED� OR� AT
BEST� NOT FULLY APPRECIATED THE ROLE OF FREE CHOICE IN MORALITY�Ä	�

�� )D� AT ����
�� )D
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SAKE	 REFERS THEN TO THE RATIONAL GROUND FOR CHOICE OF AN ACTION MARKED OUT AS A MEANS TO
ONEÁS PURPOSE� %LABORATING ALL THIS� &INNIS EXPLAINS�

4HAT FOR THE SAKE OF WHICH ONE ACTS IS ONEÁS 0520/3% IN ACTING� ONE HOPES THAT
THIS PURPOSEWILL BE REALIZED THROUGH AND�OR IN ONEÁS ACTION� ! PURPOSE IN THIS
SENSE IS A STATE OF AFFAIRS¾SOMETHING CONCRETE� WHICH CAN EXIST OR NOT EXIST IN
REALITY� &OR EXAMPLE� IF ONE ENTERS A CONTEST� ONEÁS PURPOSE IS TO WIN A PRIZE� IF
ONE DOES NOT FEEL WELL AND GOES TO THE DOCTOR� ONEÁS PURPOSE IS TO GET BETTER�

0EOPLE DO NOT ALWAYS HAVE A PURPOSE DISTINCT FROM THEIR ACTION� SOMETIMES

DOING THE ACTION IS ITSELF THEIR PURPOSE IN ACTING� 4HAT IS VERY OFTEN THE CASE

WHEN ONE PLAYS A GAME OR READS A NOVEL���

)N FURTHER EXPANDING ON THIS CONCEPTION OF ÀPURPOSEÁ� &INNIS PROPOSES THAT AN OBJECT�
ACTION� OR POSSIBLE STATE OF AFFAIRS CAN BE ENVISIONED BY A RATIONAL AGENT AS A PURPOSE ONLY
IF IT CAN BE UNDERSTOOD RATIONALLY TO PARTICIPATE IN OR INSTANTIATE SOME GENERAL GOOD
GRASPED AND DESIRED BY THE ACTING PERSON��� !S AN EXAMPLE� &INNIS NOTES THAT A PERSONÁS
REASON FOR PLAYING A GAME OR READING A BOOK HAS AS ITS PURPOSE SOME GOOD� BUT THE
PURSUIT OF THAT GOOD IS NOT EXHAUSTED BY THOSE PARTICULAR ACTIONS� Ã4HUS� PLAYING AND
KNOWING ALWAYS HAVE THEIR BASIC APPEAL� INSOFAR AS THEY ARE GOOD� BUT LIKE OTHER GOODS
THEY CAN BE REALIZED ONLY IN LIMITED WAYS THROUGH PARTICULAR ACTIONSÄ���

$RAWING OUT HIS ACCOUNT OF THE GENERAL TYPES OF GOODS THAT UNDERLIE ALL HUMAN
CHOICES� &INNIS DEVELOPS HIS THEORY OF BASIC GOODS� 4HIS THEORY� WHICH HE AVOWEDLY BASES
CLOSELY ON THE WRITINGS OF 4HOMAS !QUINAS��� PROPOSES THAT THERE ARE SOME RATIONALLY
GRASPED GOODS TO WHICH ALL HUMAN PERSONS ARE INCLINED BY VIRTUE OF THE VERY EXPERIENCE
OF THE INCLINATIONS OF SHARED HUMAN NATURE��� 3INCE� AS NOTED� &INNISÁ POSITION HAS ROOTS

�� )D� AT �������
�� 7E DISTINGUISH BETWEEN PURPOSES AND THAT ABOUT A PURPOSE WHICH MAKES ONE

RATIONALLY INTERESTED IN ACTING FOR IT� 7E CALL THE LATTER A '//$� &OR EXAMPLE�
AMONG GOODS ARE WINNING AND BEING HEALTHY� CONSIDERED INSOFAR AS THEY CAN BE
REALIZEDPROTECTED� PROMOTED� AND SO ONNOT ONLY BY ONE ACTION BUT BYMANY POSSIBLE
ACTIONS� )N ENTERING A CONTEST OR GOING TO THE DOCTOR� ONEÁS PURPOSE OF WINNING OR
REGAINING HEALTH ONLY 0!24)#)0!4%3 IN THE GOODS OF WINNING AND HEALTH� IN WHICH ONE
IS INTERESTED MORE GENERALLY� 4O EXPLICATE THIS PARTICIPATION RELATIONSHIP BETWEEN A
PURPOSE AND A GOOD� WE SAY� !CHIEVING THE PURPOSE WILL ).34!.4)!4% THE GOOD WHICH
IS THE REASON ONE IS INTERESTED IN ACTING FOR THAT PURPOSE�

)D� AT ����
�� )D�
�� &INNIS AT TIMES RELIES QUITE CLOSELY ON THE TEXTS OF 4HOMAS !QUINAS� &OR EXAMPLE� WITH RESPECT TO HIS BOOK
.!452!, ,!7 !.$ .!452!, 2)'(43� .,.2 SEE SUPRA NOTE �� HE STATES� Ã4O UNDERSTAND THIS BOOK ARIGHT� ONE
SHOULD NOTE THAT WHENEVER 4HOMAS !QUINAS IS QUOTED OR CITED� THE AUTHOR IS TO BE TAKEN �EXCEPT IN A FEW
CASES WHERE HE EXPRESSES A RESERVATION	 TO MEAN TO ADOPT !QUINASÁ VIEW�Ä 00-4� SUPRA NOTE �� AT ����

�� 4HIS CONCEPTION OF ÃSHAREDÄ NATURE WILL BE TAKEN UP IN 3ECTION ))�!���A BELOW� SEE FOOTNOTES ���� AND
ACCOMPANYING TEXT�

���
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DEEP IN THE VIEWS OF !QUINAS� IT WILL BE USEFUL TO REVIEW !QUINASÁ SUMMARY OF THE
FOUNDATIONS OF NATURAL LAW�� AS FOUND IN HIS 3UMMA 4HEOLOGIAE���

ƐĺƐĺ $����" � &���" ��	 $�� �!�������" � ��$&!�� ��)

!QUINAS BEGINS HIS DISCUSSION OF NATURAL LAW BY COMMENTING ON THE MOST GENERAL
CHARACTERISTIC OF PRACTICAL REASON I�E�� REASON DIRECTED BY PERSONSÁ THINKING ABOUT WHAT
THEY ARE GOING TO DO��� (E OBSERVES HAT PRACTICAL THINKING ABOUT ACTION IS ROOTED IN
ORIENTATION OF ACTIONS TOWARDS ENDS �I�E�� GOALS	 UNDER THE ASPECT OF GOOD� Ã;'=OOD IS THE
FIRST THING THAT FALLS UNDER THE APPREHENSION OF THE PRACTICAL REASON� WHICH IS DIRECTED TO
ACTION� SINCE EVERY AGENT ACTS FOR AN END UNDER THE ASPECT OF GOOD�Ä��

)MMEDIATELY FOLLOWING THIS POINT� !QUINAS EMPHASIZES ITS SIGNIFICANCE BY
ASSERTING THIS INSIGHT INTO THE EXPERIENCE OF PRACTICAL REASONING AS BEING DIRECTED TO
ÀGOODÁ IS SELFEVIDENTLY EMBODIED AS THE VERY FIRST PRINCIPLE OF ALL EXERCISE OF PRACTICAL
REASON� Ã#ONSEQUENTLY THE FIRST PRINCIPLE OF PRACTICAL REASON IS ONE FOUNDED ON THE
NOTION OF GOOD� VIZ� THAT ÀGOOD IS THAT WHICH ALL THINGS SEEK AFTER�Á (ENCE� THIS IS THE FIRST
PRECEPT � � � GOOD IS TO BE DONE AND PURSUED� AND EVIL IS TO BE AVOIDED�Ä��

�� 4(/-!3 !15).!3� 35--!4(%/,/')!% )))) Q� ��� ART� � CORP� �&ATHERS OF THE %NGLISH $OMINICAN 0ROVINCE TRANS��
"ENZIGER ����	 �������	 DEALS WITH Ã4HE .ATURAL ,AW�Ä Ã$E LEGE NATURALIÄ 4HIS IS !QUINAS MOST ELABORATE
TREATMENT OF NATURAL LAW THOUGH REFERENCES TO ÃTHE NATURAL LAWÄ �ÀLEX NATURAEÁ	 OCCUR THROUGHOUT HIS WRITINGS�

�� &OR EASE OF ACCESS� THIS ARTICLE WILL¿UNLESS OTHERWISE NOTED¿CITE THE POPULAR %NGLISH TRANSLATION OF
THE 3UMMA 4HEOLOGICA OR Ã4HEOLOGICAL 3UMMARYÄ �IN MORE CONTEMPORARY ACADEMIC WRITINGS IT IS USUALLY
REFERRED TO AS THE 3UMMA 4HEOLOGIAE OR 3UMMARY OF 4HEOLOGYÄ	 OF THE "ENZIGER EDITION� PUBLISHED
ORIGINALLY IN ���� REVISED IN ����� ,ATIN PARALLEL CITATIONS ARE TAKEN FROM THE ONLINE EDITION OUND AT
HTTP���WWW�LOGICMUSEUM�COM�AUTHORS�AQUINAS�3UMMAINDEX�HTM�

�� /NE PHILOSOPHER HAS DESCRIBED THE DIFFERENCE BETWEEN THEORETICAL AND PRACTICAL REASON IN THE FOLLOWINGWAY�
(OW ARE WE TO UNDERSTAND THIS OPPOSITION BETWEEN THE THEORETICAL AND THE PRACTICAL�
/NE POSSIBILITY IS TO UNDERSTAND THEORETICAL REFLECTION AS REASONING ABOUT QUESTIONS
OF EXPLANATION AND PREDICTION� � � � 4HEORETICAL REFLECTION IS CONCERNED WITH
MATTERS OF FACT AND THEIR EXPLANATION� � � � 4HEORETICAL REASONING� � � � FINDS
PARADIGMATIC EXPRESSION IN THE NATURAL AND SOCIAL SCIENCES� 0RACTICAL REASON� BY
CONTRAST � � � TYPICALLY ASKS� OF A SET OF ALTERNATIVES FOR ACTION NONE OF WHICH HAS
YET BEEN PERFORMED� WHAT ONE OUGHT TO DO� OR WHAT IT WOULD BE BEST TO DO� � � )N
PRACTICAL REASONING AGENTS ATTEMPT TO ASSESS AND WEIGH THEIR REASONS FOR ACTION� THE
CONSIDERATIONS THAT SPEAK FOR AND AGAINST ALTERNATIVE COURSES OF ACTION THAT ARE OPEN
TO THEM� -OREOVER THEY DO THIS FROM A DISTINCTIVELY FIRSTPERSONAL POINT OF VIEW�

7ALLACE� 2� *AY� 0RACTICAL 2EASON� IN 4HE 3TANFORD %NCYCLOPAEDIA OF 0HILOSOPHY �%DWARD .� :ALTA ED�� 3PRING
����	� HTTPS���PLATO�STANFORD�EDU�ENTRIES�PRACTICALREASON�Ð0RA4HE2EA�

�� Ã;"=ONUM EST PRIMUM QUOD CADIT IN APPREHENSIONE PRACTICAE RATIONIS� QUAE ORDINATUR AD OPUS� OMNE ENIM
AGENS AGIT PROPTER FINEM� QUI HABET RATIONEM BONI�Ä 4(/-!3 !15).!3� 35--! 4(%/,/')!% )))� Q� ��� ART� �
�&ATHERS OF THE %NGLISH $OMINICAN 0ROVINCE TRANS�� "ENZIGER ����	�������	� &INNIS EXPRESSES A SIMILAR POINT�
Ã4O UNDERSTAND SOMETHING POSSIBLE OR ACTUAL AS GOOD IS TO UNDERSTAND IT HAS HAVING OR GIVING POINT� AS A ÀTHAT
FOR THE SAKE OF WHICH � � � �Á AS END�Ä� */(. &)..)3� 2%!3/. ). !#4)/.� #/,,%#4%$ %33!93� ��� �����	 ;HEREINAFTER
#% 6OL� )=�

�� ;%T IDEO PRIMUM PRINCIPIUM IN RATIONE PRACTICA EST QUOD FUNDATUR SUPRA RATIONEM BONI� QUAE EST� BONUM EST QUOD OMNIA
APPETUNT� (OC EST ERGO PRIMUM PRAECEPTUM � � � � QUOD BONUM EST FACIENDUM ET PROSEQUENDUM� ET MALUM VITANDUM�=
4(/-!3 !15).!3� 35--! 4(%/,/')!% ))))� Q����� ART� � CORP �������	��!UTHORÁS TRANSLATIONS	�

���
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&INALLY� !QUINAS DRAWS HIS CONCLUSION PROPOSING THAT THE NATURAL LAW IS CONSTITUTED BY THE
OPERATION OF THIS FIRST PRINCIPLE OF PRACTICAL REASONING IN LIGHT OF HUMAN PERSONSÁ NATURALLY
GRASPING OBJECTS OF THE NATURAL INCLINATIONS AS GOODS�

3INCE� HOWEVER� GOOD HAS THE NATURE OF AN END� AND EVIL� THE NATURE OF A

CONTRARY� HENCE IT IS THAT ALL THOSE THINGS TO WHICH MAN HAS A NATURAL

INCLINATION� ARE NATURALLY APPREHENDED BY REASON AS BEING GOOD� AND

CONSEQUENTLY AS OBJECTS OF PURSUIT� �PROSEQUENDA	 AND THEIR CONTRARIES AS EVIL�

AND OBJECTS TO AVOID �VITANDA	� 7HEREFORE ACCORDING TO THE ORDER OF NATURAL

INCLINATIONS� IS THE ORDER OF THE PRECEPTS OF THE NATURAL LAW���

-OREOVER� !QUINAS IMMEDIATELY FOLLOWS THIS WITH A CONCRETE DISCUSSION OF SOME OF THESE
NATURALLY GRASPED GOODS�

"ECAUSE IN MAN THERE IS FIRST OF ALL AN INCLINATION TO GOOD IN ACCORDANCE WITH

THE NATURE WHICH HE HAS IN COMMON WITH ALL SUBSTANCES� INASMUCH AS EVERY

SUBSTANCE SEEKS THE PRESERVATION OF ITS OWN BEING� ACCORDING TO ITS NATURE�

AND BY REASON OF THIS INCLINATION� WHATEVER IS A MEANS OF PRESERVING HUMAN

LIFE� AND OF WARDING OFF ITS OBSTACLES� BELONGS TO THE NATURAL LAW� 3ECONDLY�

THERE IS IN MAN AN INCLINATION TO THINGS THAT PERTAIN TO HIM MORE SPECIALLY�

ACCORDING TO THAT NATURE WHICH HE HAS IN COMMON WITH OTHER ANIMALS� AND

IN VIRTUE OF THIS INCLINATION� THOSE THINGS ARE SAID TO BELONG TO THE NATURAL

LAW� ÃWHICH NATURE HAS TAUGHT TO ALL ANIMALSÄ ;
0ANDECT� *UST� )� TIT� I=� SUCH

AS SEXUAL INTERCOURSE� EDUCATION OF OFFSPRING AND SO FORTH� 4HIRDLY� THERE IS

IN MAN AN INCLINATION TO GOOD� ACCORDING TO THE NATURE OF HIS REASON� WHICH

NATURE IS PROPER TO HIM� THUS MAN HAS A NATURAL INCLINATION TO KNOW THE TRUTH

ABOUT 'OD� AND TO LIVE IN SOCIETY� AND IN THIS RESPECT� WHATEVER PERTAINS TO

THIS INCLINATION BELONGS TO THE NATURAL LAW� FOR INSTANCE� TO SHUN IGNORANCE�

TO AVOID OFFENDING THOSE AMONG WHOM ONE HAS TO LIVE� AND OTHER SUCH THINGS

REGARDING THE ABOVE INCLINATION���

4HUS� ¿WHILE FULL EXPLICATION OF THIS PASSAGE EXCEEDS THE SCOPE OF THIS ARTICLE¿FOR !QUINAS
AND &INNIS THE NATURAL LAWARISES FROMOUR BASIC HUMAN INCLINATIONS TO PRESERVE BEING ;LIFE=�
TO FORM FAMILIES AND LIVE IN HUMAN COMMUNITIES� AND THE INCLINATION TO ACQUIRE KNOWLEDGE�
INCLUDING KNOWLEDGE OF THE ULTIMATE CAUSES ;'OD=� &INNIS PROVIDES THE FOLLOWING EXEGESIS

�� ;1UIA VERO BONUM HABET RATIONEM FINIS� MALUM AUTEM RATIONEM CONTRARII� INDE EST QUOD OMNIA ILLA AD QUAE HOMO HABET
NATURALEM INCLINATIONEM� RATIO NATURALITER APPREHENDIT UT BONA� ET PER CONSEQUENS UT OPERE PROSEQUENDA� ET CONTRARIA
EORUM UT MALA ET VITANDA� 3ECUNDUM IGITUR ORDINEM INCLINATIONUM NATURALIUM� EST ORDO PRAECEPTORUM LEGIS NATURAE�=
)D�

�� )D�

���
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OF !QUINASÁ PASSAGE� WITH PARTICULAR EMPHASIS ON THE ACTIONGUIDING ROLE THESE PRINCIPLES
PLAY IN PRACTICAL REASONING�

4HOMAS !QUINAS� IN HIS FORMAL DISCUSSION OF THE BASIC FORMS OF GOOD AND

SELFEVIDENT PRIMARY PRINCIPLES OF PRACTICAL REASONING � � � � ARRANGES THE

PRECEPTS IN A THREEFOLD ORDER� �I	 HUMAN LIFE IS A GOOD TO BE SUSTAINED� AND

WHAT THREATENS IT IS TO BE PREVENTED� �II	 THE COUPLING OF MAN AND WOMAN�

AND THE EDUCATION THEIR YOUNG� ETC�� IS TO BE FAVORED� AND WHAT OPPOSES IT IS

TO BE AVOIDED� �III	 KNOWLEDGE �ESPECIALLY THE TRUTH ABOUT 'OD	� SOCIABLE LIFE

AND PRACTICAL REASONABLENESS ARE GOOD� AND IGNORANCE� OFFENCE TO OTHERS� AND

PRACTICAL UNREASONABLENESS ARE TO BE AVOIDED���

ƐĺƑĺ ����"Ľ ��"�� ���	"

4HE PRECEDING SECTION HAS ELUCIDATED IN A CONCISE� GENERAL WAY THE SALIENT FEATURES OF
!QUINASÁ VIEW UPON WHICH &INNIS GROUNDS HIS OWN POSITION� VIZ�� THAT THE PRINCIPLES OF
NATURAL LAW ARE FOUNDED UPON THE EXPERIENCE OF NATURAL INCLINATIONS TOWARD THEIR OBJECTS�
INSOFAR AS THESE ARE GRASPED BY PRACTICAL REASON AS PERFECTIVE �AS AN ÃENDÄ	�� AND
RATIONALLY GRASPED AS GOODS TOBEPURSUED��� #OMMENTING ON !QUINASÁ VIEW LAID OUT IN

�� .,.2 �����	� SUPRA NOTE �� AT ���
�� Ã4HE ESSENCE OF GOODNESS CONSISTS IN THIS� THAT IT IS IN SOMEWAY DESIRABLE� (ENCE THE 0HILOSOPHER SAYS �%THIC�
I	� À'OODNESS IS WHAT ALL DESIRE�Á .OW IT IS CLEAR THAT A THING IS DESIRABLE ONLY IN SO FAR AS IT IS PERFECT� FOR ALL
DESIRE THEIR OWN PERFECTION�Ä ;2ATIO ENIM BONI IN HOC CONSISTIT� QUOD ALIQUID SIT APPETIBILE� UNDE PHILOSOPHUS� IN )
%THIC�� DICIT QUOD BONUM EST QUOD OMNIA APPETUNT� -ANIFESTUM EST AUTEM QUOD UNUMQUODQUE EST APPETIBILE SECUNDUM
QUOD EST PERFECTUM� NAM OMNIA APPETUNT SUAM PERFECTIONEM�= 4(/-!3 !15).!3� 35--! 4(%/,/')!% )� Q� �� ART� ��
CORP� �&ATHERS OF THE %NGLISH $OMINICAN 0ROVINCE TRANS�� "ENZIGER ����	 �������	�

�� ;4=HE PRINCIPLE OF VOLUNTARY MOVEMENTS MUST BE SOMETHING NATURALLY WILLED� .OW
THIS IS GOOD IN GENERAL� TO WHICH THE WILL TENDS NATURALLY� AS DOES EACH POWER TO ITS
OBJECT� AND AGAIN � � � SPEAKING GENERALLY� IT IS ALL THOSE THINGS WHICH BELONG TO THE
WILLER ACCORDING TO HIS NATURE� &OR IT IS NOT ONLY THINGS PERTAINING TO THE WILL THAT
THE WILL DESIRES� BUT ALSO THAT WHICH PERTAINS TO EACH POWER� AND TO THE ENTIRE MAN�
7HEREFORE MAN WILLS NATURALLY NOT ONLY THE OBJECT OF THE WILL� BUT ALSO OTHER THINGS
THAT ARE APPROPRIATE TO THE OTHER POWERS� SUCH AS THE KNOWLEDGE OF TRUTH� WHICHBEFITS
THE INTELLECT� AND TO BE AND TO LIVE AND OTHER LIKE THINGS WHICH REGARD THE NATURAL
WELLBEING� ALL OF WHICH ARE INCLUDED IN THE OBJECT OF THE WILL� AS SO MANY PARTICULAR
GOODS�

;3IMILITER ETIAM PRINCIPIUM MOTUUM VOLUNTARIORUM OPORTET ESSE ALIQUID NATURALITER VOLITUM� (OC AUTEM EST BONUM IN
COMMUNI� IN QUOD VOLUNTAS NATURALITER TENDIT� SICUT ETIAM QUAELIBET POTENTIA IN SUUM OBIECTUM� ET � � UNIVERSALITER
OMNIA ILLA QUAE CONVENIUNT VOLENTI SECUNDUM SUAM NATURAM� .ON ENIM PER VOLUNTATEM APPETIMUS SOLUM EA QUAE
PERTINENT AD POTENTIAM VOLUNTATIS� SED ETIAM EA QUAE PERTINENT AD SINGULAS POTENTIAS� ET AD TOTUM HOMINEM� 5NDE
NATURALITER HOMO VULT NON SOLUM OBIECTUM VOLUNTATIS� SED ETIAM ALIA QUAE CONVENIUNT ALIIS POTENTIIS� UT COGNITIONEM
VERI� QUAE CONVENIT INTELLECTUI� ET ESSE ET VIVERE ET ALIA HUIUSMODI� QUAE RESPICIUNT CONSISTENTIAM NATURALEM� QUAE OMNIA
COMPREHENDUNTUR SUB OBIECTO VOLUNTATIS� SICUT QUADAM PARTICULARIA BONA�= 4(/-!3 !15).!3� 35--! 4(%/,/')!%
)))� Q� ��� ART� �� CORP� �&ATHERS OF THE %NGLISH $OMINICAN 0ROVINCE TRANS�� "ENZIGER ����	 �������	� !QUINAS�
IN HIS #OMMENTARY ON !RISTOTLEÁS $E !NIMA� WRITES�

&OR THAT OF WHICH THERE IS A DESIRE� TO WIT� THE OBJECT OF DESIRE� IS THE FIRST PRINCIPLE
OF PRACTICAL REASON� &OR THAT WHICH IS DESIRED FIRST� IS THE END FROM WHICH THE

���
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THE CRITICAL PASSAGE CITED ABOVE� &INNIS WRITES� Ã4HE GOODS IDENTIFIED IN THESE PRINCIPLES
ARE NATURALLY WANTED� THEY ARE THE APPROPRIATE OBJECTS OF THE INCLINATIONS WHICH PERTAIN
TO EACH OF THE HUMAN CAPACITIES AND A HUMAN BEINGÁS NATURAL INTEGRITY�Ä�� %LSEWHERE�
&INNIS STATES�

(UMAN PERSONS HAVE NATURAL DISPOSITIONS TOWARD WHAT WILL FULFILL THEIR

POTENTIALITIES� 3OME OF THESE DISPOSITIONS ARE NATURAL APPETITES¿THAT IS�

DISPOSITIONS OF A PERSONÁS VARIOUS PARTS AND POWERS TOWARD THEIR OWN

ACTUALIZATIONS� � � � 4HESE NATURAL DISPOSITIONS� INSOFAR AS THEY ARE

EXPERIENCED� PROVIDE DATA FOR THE INSIGHTS IN WHICH ONE KNOWS THE FIRST�

SELFEVIDENT PRINCIPLES OF PRACTICAL KNOWLEDGE CORRESPONDING TO THE

SUBSTANTIVE GOODS���

4HUS &INNISÁ MODEL OF PRACTICAL REASON� FOLLOWING !QUINASÁ LEAD� IS ROOTED IN Ã FIRST
PRINCIPLESÄ� I�E�� STARTING POINTS INTERNAL TO PRACTICAL REASONING ITSELF� 4HESE ARE
ENGENDERED NOT DISCURSIVELY BUT SIMPLY BY A RATIONAL APPRECIATION OF THE VARIETY OF
HUMAN GOODS GRASPED AS TOBEPURSUED BY PRACTICAL REASON ITSELF� 4HUS� THEY ARE NATURAL�
AND INTELLIGENT APPRECIATIONS OF THE DIRECTIVENESS OF HUMAN INCLINATIONS TO PARTICULAR
GOODS��� )T IS ESSENTIAL TO RECALL� HOWEVER� THAT &INNIS� THROUGHOUT HIS ANALYSIS� MAINTAINS
THAT THESE ÀBASIC GOODSÁ RASPED BY PRACTICAL REASON AS PRIMA PRINCIPIA� ARE NOT DERIVED OR
INFERRED FROM EMPIRICAL FACTS� 2ATHER THEY ARE SELFEVIDENTLY KNOWN INSOFAR AS EACH

CONSIDERATION OF PRACTICAL REASON COMMENCES� 7HENEVER WE WANT TO DELIBERATE
ABOUT THINGS TO BE DONE� WE FIRST PROPOSE AN END� AND THEN PROCEED BY MODE OF
INQUIRY TO THE THINGS WHICH ARE MEANS TO THAT END� THUS ALWAYS PROCEEDING FROM THE
LATER TO THE PRIOR� UNTIL FINALLY ARRIVING AT THAT WHICH IS TO BE DONE IMMEDIATELY� !ND
THUS ;!RISTOTLE= ADDS� THE LAST THING ATTAINED BY PRACTICAL REASON IS THE BEGINNING OF
ACTION� �!UTHORÁS TRANS�	

;3ED ILLUD CUIUS EST APPETITUS� SCILICET APPETIBILE� EST PRINCIPIUM INTELLECTUS PRACTICI� .AM ILLUD� QUOD EST PRIMO APPETIBILE�
EST FINIS A QUO INCIPIT CONSIDERATIO INTELLECTUS PRACTICI� #UM ENIM VOLUMUS ALIQUID DELIBERARE DE AGENDIS� PRIMO
SUPPONIMUS FINEM� DEINDE PROCEDIMUS PER ORDINEM AD INQUIRENDUM ILLA� QUAE SUNT PROPTER FINEM� SIC PROCEDENTES
SEMPER A POSTERIORI AD PRIUS� USQUE AD ILLUD� QUOD NOBIS IMMINET PRIMO AGENDUM� %T HOC EST QUOD SUBDIT QUOD ULTIMUM
DE ACTIONE INTELLECTUS PRACTICI� EST PRINCIPIUMACTIONIS�= 4(/-!3!15).!3� $% !.)-! LIB� � L� �� � e ��� �%DITIO ,EONINA
����	 �N�D�	�

�� *OHN &INNIS� 0RACTICAL 2EASONING� (UMAN 'OODS AND THE %ND OF -AN �*AN� ��� ����	�
HTTPS���WWW�ACADEMIA�EDU���������

�� 00-4� SUPRA NOTE �� AT ����
�� !S 0ATRICK ,EE� ANOTHER COLLABORATOR IN THE .., PROJECT� SEE ,EE� SUPRA AT NOTE ��� HAS SUMMARIZED THIS CRUCIAL
POINT�

7HAT !QUINAS CALLED THE PRECEPTS OF THE NATURAL LAW� OR THE SPECIFIC PRINCIPLES
OF PRACTICAL REASON� ISSUE FROM PRACTICAL INSIGHTS INTO EXPERIENCE OF CONDITIONS OR
ACTIVITIES� &OR FROM THE EXPERIENCE OF THESE CONDITIONS OR ACTIVITIES ONE COMES TO
UNDERSTAND THAT� FOR EXAMPLE� HEALTH� KNOWLEDGE� OR HARMONIOUS RELATIONSHIPS WITH
OTHER PEOPLE� ARE OF THEMSELVES FULFILLING AND THUS WORTHY OF BEING PURSUED� !N
OBJECTÁS BEING GENUINELY FULFILLING IS THE INTELLIGIBILITY UNDER WHICH ONE SEES IT AS
WORTHY OF PURSUIT� !CCORDING TO !QUINAS� AND &INNIS DEVELOPING !QUINAS� THESE
INSIGHTS ARE MADE INTO ONEÁS NATURAL INCLINATIONS� 4HE NATURAL INCLINATIONS ARE DATA FOR � �
� PRACTICAL INSIGHT �EMPHASIS ADDED	�

0ATRICK ,EE� #OMMENT ON *OHN &INNISÁS &OUNDATIONS OF 0RACTICAL 2EASON 2EVISITED� �� !-� *� *52)3 ���� ��� �����	�

���
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PERSONÁS PRACTICAL REASON GRASPS THEM DIRECTLY IN AND THROUGH HUMAN EXPERIENCE OF
THESE GOODS AS TO BE PURSUED� !S &INNIS APTLY CAPTURES !QUINASÁ POINT� Ã� � � ;0=RACTICAL
REASONING BEGINS NOT BY UNDERSTANDING THIS NATURE FROM THE OUTSIDE� � � � BUT BY
EXPERIENCING ONEÁS NATURE� SO TO SPEAK� FROM THE INSIDE� IN THE FORM OF ONEÁS
INCLINATIONS�Ä��

)T FOLLOWS FROM THIS� THAT EACH INDIVIDUAL PRACTICAL PRINCIPLE RELATING TO A GOOD OF
THE NATURAL INCLINATIONS SHOULD NOT BE CONSIDERED A LIMITATION ON THE OPERATION OF PRACTICAL
REASON� 2ATHER� EACH GOOD SERVES AS A ROOT FOR THE VERY POSSIBILITY OF PRACTICAL REASONING
ITSELF� %ACH CAN BE INSTANTIATED �RATHER THAN ÀAPPLIEDÁ	 IN INDEFINITELY MANY� MORE SPECIFIC�
PRACTICAL PRINCIPLES AND PREMISES� 4HUS� RATHER THAN RESTRICT� THESE ARE THE VERY PRINCIPLES
WHICH OPEN HORIZONS FOR ALL DELIBERATED HUMAN ACTIVITY���

)N .ATURAL ,AW AND .ATURAL 2IGHTS� &INNIS PROPOSES HIS OWN LIST OF BASIC GOODS AND
PROVIDES SUBSTANTIAL COMMENTARY� 7HILE IT IS NOT POSSIBLE HERE TO DO JUSTICE TO &INNISÁ
ELABORATION OF THE MEANING OF EACH BASIC GOOD� THE FOLLOWING TABLE LISTS WITH SOME OF HIS
MAIN REFLECTIONS SUMMARIZED ON EACH���

"ASIC 'OODS .ORMATIVE $ESCRIPTION

!� ,IFE

,IFE IS TO BE PRESERVED� THE DRIVE FOR SELFPRESERVATION�
4HE TERM LIFE HERE SIGNIFIES EVERY ASPECT OF THE VITALITY
� � � WHICH PUT A HUMAN BEING IN GOOD SHAPE
FOR SELFDETERMINATION� ;,=IFE HERE INCLUDES BODILY
�INCLUDING CEREBRAL	 HEALTH AND FREEDOM FROM THE PAIN
THAT BETOKENS ORGANIC MALFUNCTIONING OR INJURY�

"� +NOWLEDGE

+NOWLEDGE IS TO BE PURSUED FOR ITS OWN SAKE AND
MISTAKES AND MISINFORMATION ARE TO BE AVOIDED�
5NIVERSALLY THE PRACTICAL PRINCIPLE THAT TRUTH IS A GOOD
WORTH ATTAINING � � � IS APPLIED BY HUMAN BEINGS TO
WHATEVER FORM OF KNOWLEDGEGATHERING THEY CHOOSE TO
INTEREST THEMSELVES IN OR COMMIT THEMSELVES TO�

�� .,.2 �����	� SUPRA NOTE �� AT ���
�� )D� AT ���
�� 4HIS TABLE IS DEVELOPED FROM THE DESCRIPTIONS THESE BASIC GOODS PROPOSED BY &INNIS IN .,.2 �����	� SUPRA
NOTE �� AT ����� AND BY &INNIS WITH 'RISEZ AND "OYLE IN 00-4� SUPRA NOTE �� AT ������� )N DESCRIBING EACH
BASIC GOOD� THE SCOPE OF THIS ARTICLE PERMITS ROOM FOR ONLY A TERSE SUMMARY BASED ON REMARKS FOUND IN THESE
THESE EXPLICATIONS�

���
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"ASIC 'OODS .ORMATIVE $ESCRIPTION

#� 0LAY

#REATIVELY TRANSFORM THE WORLD BY WORK OR PLAY�
%NGAGING IN PERFORMANCESWHICHHAVENOPOINT BEYOND
THE PERFORMANCE ITSELF� ENJOYED FOR ITS OWN SAKE� 0LAY
CAN ENTER INTO ANY HUMAN ACTIVITY�

$� !ESTHETIC EXPERIENCE

!ESTHETIC EXPERIENCE� UNLIKE PLAY� NEED NOT INVOLVE AN
ACTION OF ONEÁS OWN� 3OMETIMES WHAT IS SOUGHT AFTER
AND VALUED FOR ITS OWN SAKEMAY SIMPLY BE THE BEAUTIFUL
FORM ÀOUTSIDEÁ OF ONESELF AND THE ÀINNERÁ EXPERIENCE
OF APPRECIATION OF ITS BEAUTY� "UT OFTEN ENOUGH THE
VALUED EXPERIENCE IS FOUND IN THE CREATION AND�OR
ACTIVE APPRECIATION OF SOME WORK OF SIGNIFICANT AND
SATISFYING FORM�

%� 3OCIALABILITY �FRIENDSHIP	

3EEK PEACE AND HARMONY IN HUMAN RELATIONSHIPS�
4HIS GOOD IS FOUND IN PARTICIPATING IN COMMUNITIES ON
A LARGE SCALE AS WELL AS THE FLOWERING OF INTIMATE
RELATIONSHIPS OF FULL FRIENDSHIP� )T IS NOT THE
INSTRUMENTAL SEEKING OF ONEÁS OWN GOOD� BUT INVOLVES
ACTING FOR THE SAKE OF ONEÁS FRIENDÁS PURPOSES� ONEÁS
FRIENDÁS WELLBEING�

&� 0RACTICAL REASONABLENESS

3EEK TO BRING AN INTELLIGENT AND REASONABLE ORDER INTO
ONEÁS OWN ACTIONS� HABITS� AND PRACTICAL ATTITUDES� 4HIS
VALUE IS COMPLEX� INVOLVING FREEDOM� REASON� INTEGRITY
AND AUTHENTICITY�

'� 2ELIGION

3TRIVE TO THINK REASONABLY AND �WHERE POSSIBLE	
CORRECTLY ABOUT QUESTIONS CONCERNING THE ORIGINS OF
COSMIC ORDER� HUMAN FREEDOM� AND REASON� %VEN IF THE
ANSWERS ARE AGNOSTIC OR NEGATIVE�

4ABLE �� "ASIC GOODS

!S &INNIS REITERATES IN CLOSING HIS MAIN CHAPTER ON BASIC GOODS��� THEIR FUNCTION¿
RATIONALLY GRASPED AS ÃTOBEPURSUEDÄ¿ CONSTITUTE THE VERY FOUNDATION THROUGHWHICH THE
MYRIAD POSSIBILITIES FOR HUMAN CHOICE BECOME POSSIBLE�

3O IT IS THAT THE PRACTICAL PRINCIPLES WHICH ENJOIN ONE TO PARTICIPATE IN THOSE

BASIC FORMS OF GOOD� THROUGH THE PRACTICALLY INTELLIGENT DECISIONS AND FREE

�� .,.2 �����	� SUPRA NOTE �� AT �����

���
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ACTIONS THAT CONSTITUTE ONE THE PERSON ONE IS AND IS TO BE� HAVE BEEN CALLED IN

THE 7ESTERN PHILOSOPHICAL TRADITION THE PRINCIPLES OF NATURAL LAW BECAUSE

THEY LAY DOWN FOR US THE OUTLINES OF EVERYTHING ONE COULD REASONABLY WANT

TO DO� TO HAVE� AND TO BE���

Ɛĺƒĺ �!��! �!!�!" ���&$ ��$&!�� ��) ��$��	Ĺ $�� �&!��!$�	
	�!�(�$��� � ��$&!�� ��) !�� �&��� ��$&!� ��	 $��
ļ��$&!���"$�� �����+Ľ

4HE PRECEDING SECTIONS OF THIS ARTICLE HAVE OFFERED A SYNOPSIS OF &INNISÁ ACCOUNT OF
PRACTICAL REASON� CULMINATING� AS SEEN ABOVE� IN HIS ARTICULATION OF SEVEN BASIC GOODS� 9ET
TO INVESTIGATE� HOWEVER� IS THE PIVOTAL ISSUE OF HOW &INNIS UNDERSTANDS THE ROLE AND
INTERPLAY BETWEEN THESE GOODS IN RELATION TO THE POSSIBILITY OF HUMAN CHOICE� AND
ESPECIALLY MORAL CHOICE��� "EFORE MOVING ONTO THAT TOPIC� HOWEVER� IT IS OPPORTUNE TO
CONSIDER THE MANNER IN WHICH &INNIS ARGUES HIS THEORY RESOLVES TWO RELATED PROBLEMS
THAT HAVE ARISEN IN PRIOR EFFORTS TO DEVELOP A COHERENT NATURAL LAW THEORY� %ACH OF THESE
TWO PROBLEMS RELATES TO SIMILAR BUT DIFFERING QUESTIONS REGARDING THE POSSIBILITY OF
ÀDERIVINGÁ BY A TYPE OF SYLLOGISTIC REASONING THE PRINCIPLES OF NATURAL LAW FROM PURELY
ÀMETAPHYSICALÁ DESCRIPTION OF HUMAN NATURE�

ƐĺƒĺƐĺ ��$���+"���� �! ��$�������� ���)��	�� � �&���
��$&!� �" $�� "�&!�� � ���)��	�� � $�� ��$&!�� ��)ĺ

4HE FIRST FUNDAMENTAL ERROR &INNIS BELIEVES HIS THEORY RESPONDS TO� AND RESOLVES� IS THE
ERRONEOUS ATTEMPT BY SOME NATURAL LAW PHILOSOPHERS TO DERIVE THE PRINCIPLES OF NATURAL
LAW FROM A PRIOR METAPHYSICAL DESCRIPTION OF HUMAN NATURE AND ITS FACULTIES� &INNIS
PROFFERS THE FOLLOWING PASSAGE OF A WOULDBE NATURAL LAW PHILOSOPHER AS A PARADIGM
EXAMPLE OF THIS OSTENSIBLY FLAWED APPROACH�

;4=HE THEORY OF NATURAL LAW WHICH IS THE BASIS OF 3T� 4HOMASÁ ETHICS TURNS ON

THE IDEA THAT HUMAN NATURE IS CONSTITUTED BY A UNIQUE SET OF PROPERTIES WHICH

CAN BE UNDERSTOOD AND SUMMED UP IN A DEFINITION� � � �

� � � )N OUTLINING MANÁS POWERS AND FUNCTIONS� AS HE SAW THEM� !QUINAS WAS

OUTLINING THE NATURE OF MAN� HIS ESSENTIAL FEATURES WHICH MAKE A MAN WHAT HE

�� )D� AT ���
�� 3EE INFRA NOTES ����� AND ACCOMPANYING TEXT�

���
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IS� NAMELY A RATIONAL� ANIMAL� !ND IN THUS SKETCHING THE NATURE OF MAN HE IS

SKETCHING WHAT IS TO BE THE NECESSARY FOUNDATION FOR HIS MORAL PHILOSOPHY���

!CCORDING TO THIS MODE OF ANALYSIS� THE TASK OF NATURAL LAW PHILOSOPHY WOULD SIMPLY BE TO
IDENTIFY THE POWERS AND FACULTIES OF HUMAN NATURE AND THEN SUGGEST THE ORIENTATION OF
THOSE FACULTIES TO PARTICULAR SORTS OF OBJECTS��� 4HIS WOULD EO IPSO ESTABLISH AN ÃOUGHTÄ���

&OR &INNIS� HOWEVER� THIS APPROACH TURNS THE PROPER ORDER OF INQUIRY ON ITS HEAD� !GAIN
FOLLOWING !RISTOTLE AND !QUINAS� &INNIS PROPOSES THAT NATURES THEMSELVES CAN ONLY BE
KNOWN THROUGH PRIOR UNDERSTANDING OF THE ACTIONS AND OPERATIONS THAT FLOW FROM THOSE
NATURES� UNDERSTOOD AS THE PRINCIPLE OF REST AND MOTION IN THINGS���

!QUINAS ASSERTS AS PLAINLY AS POSSIBLE THAT THE FIRST PRINCIPLES OF NATURAL LAW�

WHICH SPECIFY THE BASIC FORMS OF GOOD AND EVIL AND WHICH CAN BE ADEQUATELY

GRASPED BY ANYONE OF THE AGE OF REASON � � � � ARE � � � INDEMONSTRABLE� 4HEY

ARE NOT INFERRED FROM SPECULATIVE PRINCIPLES� 4HEY ARE NOT INFERRED FROM FACTS�

4HEY ARE NOT INFERRED FROM METAPHYSICAL PROPOSITIONS ABOUT HUMAN NATURE�

OR ABOUT THE NATURE OF GOOD AND EVIL� OR ABOUT ÀTHE FUNCTION OF A HUMAN BEING�

�� $ANIEL *� /Á#/../2� !15).!3 !.$ .!452!, ,!7 ��� �����	� CITED IN .,.2 �����	� SUPRA NOTE �� AT ���
�� 3EE

;)=F WE WERE TO CONCEIVE OF THE NATURE OF MAN ON SUCH A MODEL ;GEOMETRICALLY=� /NE
MIGHT SAY THAT IT WAS CONTRARY TO THE NATURE OF A HUMAN BEING THAT HE SHOULD NOT BE
CHARACTERIZED BY UPRIGHT POSTURE� � � � OR THAT CERTAIN HUMAN ORGANS SHOULD BE PUT
TO A USE OTHER THAN THEIR NATURAL USE� !ND PROCEEDING ALONG THESE LINES� ONE MIGHT
BE TEMPTED TO ARGUE THAT� IT BEING CONTRARY TO THE NATURE FOR A HUMAN BEING� SAY� TO
WALK ON ALL FOURS� IT IS THEREFORE WRONG FOR A HUMAN BEING TO DO SO�

(ENRY 6EATCH� .ATURAL LAW AND THE Ã)SÄÃ/UGHTÄ 1UESTION� 1UERIES TO &INNIS AND 'RISEZ� IN � .!452!, ,!7 ��� �*OHN
&INNIS ED�� ����	�

�� !S ONE PHILOSOPHER ACKNOWLEDGES�
7E � � � CONCEDE TO &INNIS AND 'RISEZ � � � THAT � � �MANY SOCALLED NATURAL LAW
MORALISTS� PARTICULARLY IN RECENT YEARS� HAVE� EITHER CONSCIOUSLY OR UNCONSCIOUSLY�
FALLEN INTO THE VERY BAD HABIT OF UNCRITICALLY CONSTRUING HUMAN NATURE SIMPLY ON � �
� ;A= FALSE GEOMETRICAL MODEL� AND TO THE EXTENT TO WHICH THESE NATURAL LAW THINKERS
DID LAPSE INTO BAD HABITS OF CONSTRUING HUMAN NATURE IN THIS UNFORTUNATE WAY� THEN
THEIR INFERENCES FROM ÃISÄ TO ÃOUGHT�Ä OR FROM THE NATURAL TO THE NORMATIVE� WOULD
NEED TO BE PRONOUNCED TO BE FALLACIOUS�

)D� AT ����
�� !S !QUINAS WRITES�

) ANSWER THAT� A POWER AS SUCH IS DIRECTED TO AN ACT� 7HEREFORE WE SEEK TO KNOW THE
NATURE OF A POWER FROM THE ACT TO WHICH IT IS DIRECTED� AND CONSEQUENTLY THE NATURE
OF A POWER IS DIVERSIFIED� AS THE NATURE OF THE ACT IS DIVERSIFIED� .OW THE NATURE OF AN
ACT IS DIVERSIFIED ACCORDING TO THE VARIOUS NATURES OF THE OBJECTS�

;2ESPONDEO DICENDUM QUOD POTENTIA� SECUNDUM ILLUD QUOD EST POTENTIA� ORDINATUR AD ACTUM� 5NDE OPORTET RATIONEM
POTENTIAE ACCIPI EX ACTU AD QUEM ORDINATUR� ET PER CONSEQUENS OPORTET QUOD RATIO POTENTIAE DIVERSIFICETUR� UT
DIVERSIFICATUR RATIO ACTUS� 2ATIO AUTEM ACTUS DIVERSIFICATUR SECUNDUM DIVERSAM RATIONEM OBIECTI�= 4(/-!3 !15).!3�
35--! 4(%/,/')!% )� Q����ART��� CORP� �&ATHERS OF THE %NGLISH $OMINICAN 0ROVINCE TRANS�� "ENZIGER ����	
�������	� &INNIS FOLLOWING !QUINAS ON THIS POINT STATES� Ã;(=UMAN NATURE IS KNOWN THROUGH ITS CAPACITIES�
AND THEY ARE KNOWN THROUGH THEIR ACTS� AND THESE ARE KNOWN THROUGH THEIR OBJECT� AND THOSE OBJECTS ARE� FOR
THE MOST PART� PRECISELY THE BASIC GOOD IDENTIFIED IN THE PRIMA PRINCIPIA OF PRACTICAL UNDERSTANDING�Ä #% 6OL�
)� SUPRA NOTE �� AT ����

���
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NOR ARE THEY INFERRED FROM A TELEOLOGICAL CONCEPTION OF NATURE OR ANY OTHER

CONCEPTION OF NATURE� 4HEY ARE NOT INFERRED OR DERIVED FROM ANYTHING� 4HEY

ARE UNDERIVED �THOUGH NOT INNATE	���

&OR &INNIS THEN� ASSERTING THAT THE MORAL OR PRACTICAL PRINCIPLES OF NATURAL LAW CAN MERELY
BE ÃREAD OFFÄ OF HUMAN NATURE OR ITS FACULTIES IS A PETITIO PRINCIPII AND ULTIMATELY
NONSENSICAL��� !BSTRACT KNOWLEDGE OF HUMAN NATURE¿RATHER THAN BEING PRIOR TO
KNOWLEDGE OF THE PRIMA PRINCIPIA OF NATURAL LAW¿IS ITSELF DEPENDENT UPON THAT PRIOR
PRACTICAL KNOWLEDGE OF THE PRIMA PRINCIPIA�

/NE UNDERSTANDS HUMAN NATURE BY UNDERSTANDING HUMAN CAPACITIES� THOSE

CAPACITIES BY UNDERSTANDING HUMAN ACTS� AND THOSE ACTS BY UNDERSTANDING

THEIR OBJECTS� "UT THE OBJECTS OF HUMANLY CHOSEN ACTS ARE PRECISELY THE BASIC

PURPOSES � � � � THAT IS� GOODS � � � WITH WHICH !QUINAS IS CONCERNED � � � � 3O

THE EPISTEMIC SOURCE OF THE FIRST PRACTICAL PRINCIPLES IS NOT � � � A PRIOR�

THEORETICAL KNOWLEDGE OF HUMAN NATURE � � � � 2ATHER� THE EPISTEMIC

RELATIONSHIP IS THE REVERSE� ANY DEEP UNDERSTANDING OF HUMAN NATURE� THAT IS�

OF THE CAPACITIES WHICH WILL BE FULFILLED BY ACTION WHICH PARTICIPATES IN AND

REALIZES THOSE GOODS� THOSE PERFECTIONS� IS AN UNDERSTANDING WHICH HAS

AMONGST ITS SOURCES OUR PRIMARY� UNDEMONSTRATED� BUT GENUINE PRACTICAL

KNOWLEDGE OF THOSE GOODS AND PURPOSES���

4HUS� FOR &INNIS� NO COMPLETE UNDERSTANDING OF HUMAN NATURE CAN BE REACHED UNTIL AFTER
ONE HAS GRASPED THE FUNDAMENTAL GOODS OF PRACTICAL REASON THAT ARE THE DYNAMIC GOODS
OR ENDS OF THE HUMAN INCLINATIONS� 4HIS IS BECAUSE� FOR &INNIS� KNOWLEDGE OF THE FIRST
PRINCIPLES OF PRACTICAL REASON IS NOT INNATE BUT QUASISPONTANEOUSLY KNOWN THROUGH BARE
REFLECTION UPON ONEÁS EXPERIENCE OF THOSE VERY INCLINATIONS AND THE GOODS TOWARD WHICH
�� .,.2 �����	� SUPRA NOTE �� AT ����� &INNIS ELABORATES ON THIS AT TIMES IN OTHER WRITINGS� Ã;4=HE INSIGHTS

WHOSE CONTENT IS THE SELFEVIDENT PRINCIPLES OF PRACTICAL KNOWLEDGE ARE NOT INTUITIONS¿ÀINSIGHTSÁ WITHOUT
DATA� 2ATHER THEY ARE INSIGHTS WHOSE DATA ARE� IN THE FIRST PLACE NATURAL AND SENSORY APPETITES AND EMOTIONAL
RESPONSES�Ä #% 6OL� )� SUPRA NOTE ��� AT ���� %LSEWHERE� &INNIS WRITES�

4HE FIRST PRINCIPLES OF PRACTICAL REASON ARE ÀINDEMONSTRABLEÁ AND ÀSELFEVIDENT�Á 4HIS
DOES NOT MEAN THAT THEY ARE DATALESS INTUITIONS� OR ÀFELT CERTAINTIESÁ� OR THAT ONE
CANNOT BE MISTAKEN ABOUT THEM� OR THAT THEY CANNOT BE DEFENDED BY RATIONAL
CONSIDERATIONS� /N THE CONTRARY !QUINAS FIRMLY HOLDS THAT THEY ARE UNDERSTOOD BY
WHAT HE CALLS ÀINDUCTIONÁ OF PRINCIPLES� BY WHICH HE MEANS INSIGHT INTO THE DATE OF
EXPERIENCE �DATA PRESERVED� AFTER THE DIRECT EXPERIENCE� IN THE MEMORY	� Ã4O REACH
A KNOWLEDGE OF THEM ;FIRST PRINCIPLES� WHETHER OF SPECULATIVE OR PRACTICAL REASON= WE
NEED SENSORY EXPERIENCE AND MEMORY�Ä

.,.2 �����	� SUPRA NOTE �� AT ���� �CITATIONS OMITTED	�
�� .,.2 �����	� SUPRA NOTE �� AT �� �Ã! LATE ;I�E�� HISTORICALLY= � � � CONCEPTION OF NATURAL LAW IS THE ARGUMENT

� � � THAT NATURAL FUNCTIONS ARE NEVER TO BE FRUSTRATED OR THAT HUMAN FACULTIES ARE NEVER TO BE DIVERTED
�ÄPERVERTEDÁ	 FROM THEIR NATURAL ENDS� "UT� AS A GENERAL PREMISE� IN ANY FORM STRONG ENOUGH TO YIELD THE
MORAL CONCLUSIONS IT HAS BEEN USED TO DEFEND� THIS ARGUMENT IS RIDICULOUSÄ	�

�� #% 6OL� )� SUPRA NOTE ��� AT ����

���
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THEY DIRECT� 0RIOR TO THE DEVELOPMENT OF KNOWLEDGE OF THESE BASIC GOODS� WHICH CANNOT
BE INFERRED OR DERIVED FROM METAPHYSICAL REFLECTION� NO ACCURATE METAPHYSICAL
KNOWLEDGE OF HUMAN NATURE CAN BE SYNTHESIZED���

ƐĺƒĺƑĺ ��$&!�� ��) ��	 $�� ļ�"ņ�&��$Ľ �!�����

4HE SECOND ERROR ASSERTED BY &INNIS TO BE FOUND IN SOME NATURAL LAW THEORIES¿CLOSELY
TIED TO BUT DISTINCT FROM THAT JUST DISCUSSED ABOVE¿IS THE ACCUSATION THAT NATURAL LAW
THEORIES FALL SUBJECT TO THE ÃIS�OUGHT PROBLEM�Ä�� )N SHORT� EVEN IF ABSTRACT METAPHYSICAL
CONCEPTIONS OF HUMAN NATURE COULD PROVIDE A BASIS FOR INFERRING PRINCIPLES OF NATURAL
LAW� THEY WOULD STILL HAVE THE PROBLEM OF IMPERMISSIBLY ATTEMPTING TO EXTRACT AN ÀOUGHTÁ
FROM AN ÀIS�Á 4HIS PROBLEM� SOMETIMES REFERRED TO AS THE ÀNATURALISTIC FALLACY�Á HAS A LONG
AND COMPLEX HISTORY��� 4HE CRUX OF IT IS A LOGICAL CATEGORY ERROR THAT OCCURS WHEN ONE
ERRONEOUSLY DRAWS A CONCLUSION INCLUDING AN ÀOUGHTÁ NOT FOUND IN ANY OF THE PREMISES���

&INNIS DESCRIBES THE ERROR AS FOLLOWS�

�� .,.2 �����	� SUPRA NOTE �� AT �� �Ã;7=HAT NEEDS TO BE SHOWN IS THAT THE ;TELEOLOGICAL= CONCEPTION OF HUMAN
GOOD ENTERTAINED BY THESE THEORISTS IS DEPENDENT � � � � 4HERE IS MUCH TO BE SAID FOR THE VIEW THAT THE ORDER
OF DEPENDENCE WAS PRECISELY THE OPPOSITE¿THAT THE TELEOLOGICAL CONCEPTION OF NATURE WAS MADE PLAUSIBLE�
INDEED CONCEIVABLE� BY ANALOGY WITH THE INTROSPECTIVELY LUMINOUS� SELFEVIDENT STRUCTURE OF HUMAN WELL
BEING� PRACTICAL REASONING� AND HUMAN PURPOSIVE ACTIONÄ	�

�� 3EE !NTHONY *� ,ISSKA� "ENTHAM AND 2ECENT 7ORK IN .ATURAL ,AW� 4OWARD 2ECONSTRUCTING AN 5NSTILTED 4HEORY� ��
#522%.4 ,%'!, 02/"3� ���� ��� �����	�

�� (UME� IS PERHAPS ONE OF THE FIRST PHILOSOPHERS TO EXPLICITLY RAISE THE ISSUE� -UCH DEBATE HAS RISEN IN RELATION
TO THE MEANING OF (UMEÁS LOCUS CLASSICUS FOUND IN "OOK ))) OF HIS 4REATISE OF (UMAN .ATURE �������

)N EVERY SYSTEM OF MORALITY� WHICH ) HAVE HITHERTO MET WITH� � � � THE AUTHOR PROCEEDS
FOR SOME TIME IN THE ORDINARYWAY OF REASONING� AND ESTABLISHES THE BEING OF A 'OD� OR
MAKES OBSERVATIONS CONCERNING HUMAN AFFAIRS� WHEN OF A SUDDEN ) AM SURPRIZÁED TO
FIND� THAT INSTEAD OF THE USUAL COPULATIONS OF PROPOSITIONS� IS� AND IS NOT� ) MEET WITH
NO PROPOSITION THAT IS NOT CONNECTED WITH AN OUGHT� OR AN OUGHT NOT� 4HIS CHANGE IS
IMPERCEPTIBLE� BUT IS� HOWEVER� OF THE LAST CONSEQUENCE� &OR AS THIS OUGHT� OR OUGHT NOT�
EXPRESSES SOME NEW RELATION OR AFFIRMATION� ÁTIS NECESSARY THAT IT SHOUÁD BE OBSERVÁD
AND EXPLAINÁD� AND AT THE SAME TIME THAT A REASON SHOULD BE GIVEN� FOR WHAT SEEMS
ALTOGETHER INCONCEIVABLE� HOW THIS NEW RELATION CAN BE A DEDUCTION FROM OTHERS�
WHICH ARE ENTIRELY DIFFERENCE FROM IT � � � � ;!=ND ) AM PERSUADED� THAT THIS SMALL
ATTENTION WOUÁD SUBVERT ALL THE VULGAR SYSTEMS OF MORALITY� AND LET US SEE� THAT THE
DISTINCTION OF VICE AND VIRTUE IS NOT FOUNDED MERELY ON THE RELATIONS OF OBJECTS� NOR
IS PERCEIVÁD BY REASON�

$!6)$ (5-%� ! 42%!4)3% /& (5-!. .!452% ��� �-OSSNER ED�� 0ENGUIN ����	 �����	� &OR A SHORT HISTORY OF THE
INFLUENCE OF (UMEÁS PROBLEM� SEE ,ISSKA� SUPRA NOTE ��� PP� �������

�� !S AN EXAMPLE OF A THIS LOGICAL ERROR CONSIDER THE FOLLOWING HYPOTHETICAL SYLLOGISM ASSUMING THE TRUTH OF
THE FOLLOWING TWO PREMISES� &ACTUAL -AJOR 0REMISE� 4HE 3ECOND !MENDMENT GUARANTEES ALL 5�3� #ITIZENS
THE RIGHT TO OWN A WEAPON� &ACTUAL -INOR 0REMISE� $ANIEL IS A 5�3� #ITIZEN� #ONCLUSION� $ANIEL OUGHT TO �OR
SHOULD	 OWN A WEAPON� %VEN IF BOTH THEMAJOR ANDMINOR PREMISES ARE TRUE FACTS� THE CONCLUSION THAT $ANIEL�
OR ANY� !MERICAN ÃOUGHT TOÄ OR ÃSHOULDÄ OWN A WEAPON DOES NOT FOLLOW AND IS A CATEGORY ERROR� 4HE PROPER
CONCLUSION WOULD BE SIMPLY� Ã4HE 3ECOND !MENDMENT GUARANTEES $ANIEL THE RIGHT TO OWN A WEAPON�Ä 4HE
ERRONEOUS CONCLUSION SEEKS TO IMPORT A TERM INTO THE CONCLUSION NOT ENTAILED BY THE PREMISES�

���
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;-=ORAL OUGHT CANNOT BE DERIVED FROM THE IS OF THEORETICAL TRUTH¿FOR

EXAMPLE� OF METAPHYSICAL AND�OR PHILOSOPHICAL ANTHROPOLOGY � � � ;&=ROM A

SET OF THEORETICAL PREMISES� ONE CANNOT LOGICALLY DERIVE ANY PRACTICAL TRUTH�

SINCE SOUND REASONING DOES NOT INTRODUCE WHAT IS NOT IN THE PREMISES� !ND

THE RELATIONSHIP OF PRINCIPLES TO CONCLUSIONS IS A LOGICAL ONE AMONG

PROPOSITIONS���

&INNISÁ RETORT TO SUCH A CHARGE IF BROUGHT AGAINST HIS NATURAL LAW THEORY IS CATEGORICALLY TO
DENY WHAT HE TERMS THE ÃCOMMON ERRONEOUS VIEWÄ� � � NATURALLAW THEORY � � � ENTAILS � � �
PROPOSITIONS ABOUT MANÁS DUTIES AND OBLIGATIONS � � � INFERRED FROM PROPOSITIONS ABOUT HIS
NATUREÄ �EMPHASIS ADDED	��� 2ELYING AGAIN ON !QUINASÁ ACCOUNT OF NATURAL INCLINATIONS
AND THE CHARACTER OF THE PRIMA PRINCIPIA AS DESCRIBED IN THE PRECEDING SECTION� &INNIS
EXPLAINS AGAIN THAT THE PRIMA PRINCIPIA OF NATURAL LAW ARE NOT INFERENCES DRAWN FROM
ABSTRACT METAPHYSICAL THEORIES ABOUT HUMAN NATURE OR A LIST OF HUMAN FACULTIES AND
POWERS���

2ATHER� THE PRINCIPLES OF THE NATURAL LAW ARE QUASISPONTANEOUS MANIFESTATIONS OF
THE FIRST PRINCIPLE OF PRACTICAL REASON OPERATING ON� ONE MIGHT SAY SYNTHESIZING� THE
NATURAL INCLINATIONS� 4HUS� PRACTICAL REASON INTELLIGENTLY BEGETS A PRINCIPLE� I�E�� A NORM�
WHICH INCORPORATES THE DIRECTIVENESS WHICH PRACTICAL REASON ÃSEESÄ IS PROPER TO EACH
INCLINATION AS TO A BASIC GOOD��� !S EXPLAINED ABOVE� !QUINAS UNDERSTANDS THE ÃFIRST
PRINCIPLE OF PRACTICAL REASON�Ä OPERATING IN ALL ITS PHASES AS DIRECTING THAT GOOD IS ÃTO BE
DONEÄ AND EVIL ÃTO BE AVOIDED�Ä 4HUS� EACH INDIVIDUAL PRECEPT OF THE NATURAL LAW
GENERATED BY PRACTICAL REASON INCLUDES ITS OWN GENERAL DIRECTIVENESS OF ÀFACIENDUM ET
PROSEQUENDUMÁ� !S &INNIS OBSERVES� FOLLOWING !QUINAS� THE ÃOUGHTÄ OF THE NATURAL PRECEPTS
IS FOUND IN THE FACT THAT THEY DIRECT HUMAN ACTION WITH RESPECT TO WHAT ÃIS TO BE DONE AND
PURSUED�Ä

(ENCE� &INNIS ARGUES THAT HIS ACCOUNT OF THE PRINCIPLES OF NATURAL LAW DOES NOT
FALL SUBJECT TO THE ÀISOUGHTÁ CRITIQUE� &OR THE PRINCIPLES OF NATURAL LAW ARE NOT DERIVATIONS
FROM METAPHYSICAL OR DESCRIPTIVE ACCOUNTS �I�E�� FACTUAL� STATIC ASPECTS	 OF HUMAN NATURE�
2ATHER� THE PRIMA PRINCIPIA IN THEMSELVES PROVIDE ÀOUGHTSÁ� INDEPENDENT OF METAPHYSICAL
PROPOSITIONS� INFERENCES� ETC� BECAUSE EACH PRACTICAL PRINCIPLE�

�� 00-4� SUPRA NOTE �� AT ����
�� .,.2 �����	� SUPRA NOTE �� AT ���
�� 3EE SUPRA NOTE ���
�� ;0=RACTICAL REASONING � � � BEGINS � � � BY EXPERIENCING ONEÁS NATURE � � � � FROM THE

INSIDE� IN THE FORM OF ONEÁS INCLINATIONS� � � � ;"=Y A SIMPLE ACT OF NONINFERENTIAL
UNDERSTANDING ONE GRASPS THAT THE OBJECT OF THE INCLINATION WHICH ONE EXPERIENCES
IS AN INSTANCE OF A GENERAL FORM OF GOOD� FOR ONESELF �AND OTHERS LIKE ONE	�

.,.2 �����	� SUPRA NOTE �� AT ���

���
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;)=S AN OUGHT THAT DIRECTS ME TO THE GOOD ) AM TO �SHOULD� EVEN IF IN FACT )

DONÁT	 CHOOSE AND TRY TO ACHIEVE�¿AN ÀAM TOÁ WHICH IS NOT PREDICTIVE BUT

NORMATIVE� NOT FUTURE INDICATIVE BUT GERUNDIVE� ACTIONGUIDING BY MAKING

SENSE OF ACTION BY MAKING IT INTELLIGIBLE AS THE MEANS TO AN INTELLIGIBLE

PURPOSE� !ND THE PURPOSE OR OBJECTIVE IS INTELLIGIBLE PRECISELY AS BENEFICIAL�

AS THE ATTAINING� INSTANTIATING� ACTUALIZING OF AN INTELLIGIBLE GOOD� � � �

;O=UGHTS THAT ARE TRULY DIRECTIVE OR NORMATIVE � � � � ��

)T IS CRITICAL� HOWEVER� AT THIS JUNCTURE� TO NOTE THAT &INNIS DENIES THAT THE OUGHT
GENERATED THROUGH EACH OF THE PRIMA PRINCIPIA� DIRECTLY CONSTITUTES A MORAL ÀOUGHTÁ�
Ã4HIS OUGHT IS INTELLIGIBLE IN A SENSE WHICH IS NOT MORAL�Ä�� !S WILL BE EXPLORED BELOW���

&INNIS SUGGESTIVELY ADDS WITHOUT FURTHER ELABORATION� THAT ÃTHE ÀOUGHTÁ OF THE FIRST
PRINCIPLES IS INCIPIENTLY OR ÀVIRTUALLYÁ BUT NOT YET ACTUALLY� MORAL IN ITS DIRECTIVENESS OR
NORMATIVITYÄ �EMPHASIS ADDED	���

(AVING LAID OUT THE GENERAL FOUNDATIONS OF &INNISÁ THEORY OF BASIC GOODS AND THE
PRINCIPLES OF PRACTICAL REASON� IT REMAINS TO INVESTIGATE HOW THESE VARIOUS FIRST PRINCIPLES
BECOME ACTUALLY EFFECTIVE IN CONSTITUTING THE HUMAN PERSON AS MORAL� HOW THE VARIOUS
PRINCIPLES SYNTHESIZE INTO A COHERENT SYSTEM OF PERSONAL RESPONSIBILITY FOR ACTS OF MORAL
GOOD OR EVIL�

Ƒĺ �&��� ������ )�$��� $�� ��$!�* � ��"�� ���	"

)T IS NOT EVIDENT� FROM THE PRECEDING CONSIDERATIONS� HOW A PERSON IS TO GUIDE THE EXERCISE
OF PRACTICAL REASON IN LIGHT OF THE MULTIPLICITY OF BASIC GOODS AND THE MANIFOLD PURPOSES
THAT CAN BE DISCOVERED IN EACH OF THEM��� &URTHER� IT IS UNCLEAR� INSOFAR AS &INNIS MAINTAINS
THAT EACH BASIC GOOD IS EXPERIENCED AS SOME SORT OF AN ÃOUGHTÄ TOWHICH A PERSON IS INCLINED
BY A PRINCIPLE OF PRACTICAL REASON��� HOW IS ONE PROPERLY TO CHOOSE BETWEEN THESE BASIC
GOODS� 4HE ANSWER TO THIS QUESTION LIES IN &INNISÁ ACCOUNT OF CHOICE� AND IN PARTICULAR
MORAL CHOICE� )N OTHER WORDS� HAVING TRACED HIS ACCOUNT OF THE BASIC GOODS� THE INQUIRY

�� #% 6OL� )� SUPRA NOTE ��� AT ���Ã4HIS OUGHT IS INTELLIGIBLE IN A SENSE WHICH IS NOT MORAL � � �Ä�
�� */(. &)..)3� !15).!3� -/2!,� 0/,)4)#!, !.$ ,%'!, 4(%/29 �� �����	 ;HEREINAFTER !15).!3=�
�� 3EE INFRA NOTE �� AND ACCOMPANYING AND FOLLOWING TEXT�
�� !15).!3� SUPRA NOTE ��� AT ���
�� 3EE INFRA NOTE �� AND ACCOMPANYING TEXT�
�� 3EE SUPRA NOTE �� AND ACCOMPANYING TEXT�

���
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COMES BACK TO THE POINT OF DEPARTURE FOR &INNISÁ ENTIRE THEORY� THE QUESTION OF FREE CHOICE
AND ITS POSSIBILITY���

ƑĺƐĺ ���	�$���" !� &�!�	 �! $�� ��""�����$+ � !�� ������

4HE FIRST POINT &INNIS MAKES WITH RESPECT TO THE POSSIBILITY OF CHOICE IS TO STEP BACK FROM
DISCUSSION OF THE INDIVIDUAL BASIC GOODS AND PROPOSE THAT ALL OF THEM� IN THEMSELVES� ARE
EQUALLY BASIC� 4HEY ARE IRREDUCIBLE TO ONEANOTHER� Ã;%=ACH IS SELFEVIDENTLY A FORM OF
GOOD� � � � ;.=ONE CAN BE ANALYTICALLY REDUCED TO BEING MERELY AN ASPECT OF ANY OF THE
OTHERS� OR � � � TO BEING MERELY INSTRUMENTAL IN THE PURSUIT OF ANY OF THE OTHERS�Ä�� !T
TIMES &INNIS EXPRESSES THIS LINE OF THOUGHT SIMPLY BY REFERRING TO BASIC GOODS AS BEING
ÃINCOMMENSURABLEÄWITH ONE ANOTHER��� %ACH OFFERS ITS OWNDISTINCT PROMISE OF FULFILLMENT
FOR HUMAN PERSONS NOT OFFERED BY PURSUIT OF ANY OTHER BASIC GOOD��� 4HE UPSHOT HERE IS
THAT NO INTRINSIC HIERARCHY EXISTS AMONG BASIC GOODS� EACH GOOD IS CAPABLE� WHEN FOCUSED
ON ALONE� AND DEPENDING ON CIRCUMSTANCES FACING THE PERSON� OF SEEMING MORE IMPORTANT
THAN ALL THE OTHERS��� 7HILE ONE MIGHT ASK WHETHER THEY ARE OR NOT ALL REDUCIBLE TO ONE
QUALITY� VIZ� ÀDESIRABILITYÁ OR ÀGOODNESSÁ� &INNIS RESPONDS THAT WHILE IT IS TRUE THAT THEY ARE
ALL ÃDESIRED FOR SOME REASON�Ä�� THE BASIS FOR EACH GOODÁS DESIRABILITY DISTINGUISHES IT FROM
OTHERS� Ã4HEY DIFFER IN DESIRABILITY BECAUSE THERE IS NO SINGLE REASON UNDERLYING EVERY
PURPOSE FOR THE SAKE OF WHICH ONE ACTS� 4HE BASIC GOODS OF DIVERSE CATEGORIES ARE CALLED
ÃGOODÄ ONLY BY ANALOGY�Ä��

�� 3EE SUPRA NOTE �� AND ACCOMPANYING TEXT�
�� .,.2 �����	� SUPRA NOTE �� AT ���
�� 3INCE ;THE BASIC GOODS= ARE PRIMARY PRINCIPLES� THE GOODS OF THE DIVERSE CATEGORIES

ARE INCOMMENSURABLE WITH ONE ANOTHER� � � � &OR IF THEY WERE COMMENSURABLE � �
� THEY WOULD HAVE TO BE � � � REDUCIBLE TO SOMETHING PRIOR BY WHICH THEY COULD BE
MEASURED� � � � )F THEY WERE REDUCIBLE TO SOMETHING PRIOR� THEY WOULD NOT BE PRIMARY
PRINCIPLES�

00-4� SUPRA NOTE �� AT ����
�� !15).!3� SUPRA NOTE ��� AT ���Ã;4=HE GOODS TO WHICH PRACTICAL REASONÁS FIRST PRINCIPLES DIRECT US ARE NOT
ABSTRACT� ÀIDEALÁ OR ÀQUASI ¾0LATONIC FORMSÁ� 4HEY ARE PERFECTIONS� ASPECTS OF THE FULFILLMENT� FLOURISHING�
COMPLETION� FULLBEING� OF THE FLESHANDBLOODHUMANBEINGS � � � INWHOMTHEY CANBE INSTANTIATED�Ä !15).!3�
SUPRA NOTE ��� AT ��� %LSEWHERE HE WRITES� Ã!NY CREATURE WHICH ACTS IS � � � NOT FULLY GIVEN AT THE OUTSET� IT
HAS POSSIBILITIES WHICH CAN BE REALIZED ONLY THROUGH ITS ACTING� 4HE BASIC GOODS ARE BASIC REASONS FOR ACTING
BECAUSE THEY ARE ASPECTS OF THE FULFILLMENT OF PERSONS� WHOSE ACTION IS RATIONALLYMOTIVATED BY THESE REASONS�Ä
00-4� SUPRA NOTE �� AT ����

�� %�G�� Ã)F ONE IS DROWNING� OR� AGAIN� IF ONE IS THINKING ABOUT ONEÁS CHILD WHO DIED SOON AFTER BIRTH� ONE IS
INCLINED TO SHIFT ONEÁS FOCUS TO THE VALUE OF LIFE SIMPLY AS SUCH � � � � ;,=IFE WILL NOT BE REGARDED AS A MERE
PRECONDITION OF ANYTHING ELSE� RATHER� PLAY AND KNOWLEDGE� AND RELIGION WILL SEEM SECONDARY� EVEN RATHER
OPTIONAL EXTRASÄ� */(. &)..)3� .!452!, ,!7 !.$ .!452!, 2)'(43 ���� �����	 ;HEREINAFTER .,.2 �����	=�

�� 00-4� SUPRA NOTE �� AT ����
�� )D�

���
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)T IS PRECISELY THIS INCOMMENSURABILITY BETWEEN BASIC GOODS¾¾THE UNIQUE DESIRABILITY OF
EACH¾WHICH CREATES THE POSSIBILITY OF FREE CHOICE� )F BASIC GOODS WERE COMMENSURABLE� I�E��
REDUCIBLE TO SOME UNIVOCAL STANDARD OR MEASURE �XNESS	 BY WHICH INSTANTIATIONS OF OTHER
BASIC GOODS COULD BE EVALUATED AND COMPARED WITHIN AND ACROSS CATEGORIES� NO PERSON
COULD CHOOSE FREELY� )F XNESSWERE THE ONLY CRITERION THAT COUNTED IN GUIDING DELIBERATION
FOR CHOICE��� ON WHAT BASIS COULD A PERSON CHOOSE ONE OPTION CONTAINING LESS OF ÀXÁ WHEN A
SECOND OPTION CONTAINED ALL THE ÀXÁ OF THE FIRST OPTION AND MORE X�

;7=HEN TECHNICAL REASONINGS IDENTIFY ONE OPTION AS UNIQUELY CORRECT� THAT IS�

AS DOMINANT� THEY DO SO BY DEMONSTRATING THAT IT OFFERS ALL THAT THE OTHER

OPTIONS OFFER AND SOME MORE� IT IS UNQUALIFIEDLY BETTER� 4HE OTHER OPTIONS

THEN LACK RATIONAL APPEAL� 3UCH DELIBERATION ENDS NOT IN CHOICE � � � BUT

RATHER IN INSIGHT� ÀDECISIONÁ �NOT CHOICE� BUT RATIONALLY COMPELLED JUDGMENT	�

AND ACTION���

Á&REE CHOICEÁ� HOWEVER� AS UNDERSTOOD BY &INNIS TO BE REQUIRED FOR MORAL RESPONSIBILITY�
WHICH HE CALLS FREE CHOICE IN THE ÃSTRONGÄ SENSE� DEMANDS INCOMMENSURABLE ALTERNATIVES�
&OR IN SUCH CASES� SELECTION BETWEEN ONE OR OTHER OF THE OPTIONS CAN ONLY BE SETTLED BY THAT
VERY ÀFREE CHOICEÁ ITSELF�

;7=E REFER TO FREE CHOICES IN THE STRONG SENSE¾ WHERE ONE REALLY DOES HAVE

REASONS FOR ALTERNATIVE CHOICES BUT THESE REASONS ARE NOT DETERMINATIVE �I�E�

ARE NECESSARY BUT NOT SUFFICIENT CONDITIONS FOR MAKING ONE OR THE OTHER

CHOICE	� SO THAT NO FACTOR BUT THE CHOOSING ITSELF SETTLES WHICH ALTERNATIVE IS

CHOSEN� ��

4HUS� ELIMINATING NOT ONLY PHYSICAL MATERIAL DETERMINISM OF THOUGHTS AND JUDGMENTS AS
AN ADEQUATE BASIS FOR REAL CHOICE� &INNIS ALSO REJECTS ANY CONCEPTION OF PSYCHOLOGICAL OR
INTELLECTUAL DETERMINISM AS A SUFFICIENT BASIS FOR EXPLAINING CHOICE THAT IS TRULY FREE�
5LTIMATELY THERE CAN BE NO SUFFICIENT REASON FOR A CHOICE� IF IT IS FREE� OTHER THAN THE
CHOICE ITSELF� .O JUDGMENTS OF THE MIND� WHATEVER THEIR ORIGIN� PRIOR TO ONEÁS ACTUAL
CHOICE ITSELF CAN DEFINITIVELY SETTLE A CHOICE THAT IS AUTHENTICALLY FREE� 2ATHER THE FINAL
SELECTION¿RESOLVING DELIBERATION BETWEEN TWO IRREDUCIBLE OPTIONS¿IS FOUND ONLY IN THE
�� ;&=OR CONSEQUENTIALIST ;I�E�� COMMENSURABLE= ASSESSMENTS � � � � THE ALTERNATIVES MUST

BE COMPARED IN TERMS OF SOME CONCEPTION OF GOOD COMMON TO THEM� IN VIRTUE OF
WHICH� � � � ONE ALTERNATIVE CAN BE JUDGED BETTER �OR LESS BAD	 THAN THE OTHER�S	� !ND
IF THAT CAN BE DONE THE GREATER GOOD WILL CONTAIN ALL THE GOODNESS IN THE LESSER� AND
SOME MORE � � � �

.5#,%!2 $%4%22%.#%� SUPRA NOTE �� AT ����
�� #% 6OL� )� SUPRA NOTE ��� AT ����
�� 3EE� E�G�� .5#,%!2 $%4%22%.#%� SUPRA NOTE �� AT ���� Ã#HOICE � � � IS A MATTER OF PREFERRING ONE AMONGST
ALTERNATIVE PROPOSALS BOTH OR ALL OF WHICH WIN ONEÁS ASSENT AS PROMISING BENEFIT AND SO REMAIN INTERESTING�Ä
!15).!3� SUPRA NOTE ��� AT ���

���
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CHOICE ITSELF� A FINAL� COEXTENSIVE ACT OF BOTH WILL AND JUDGMENT OF REASON� !S &INNIS
EXPLAINS THIS CONCEPT IN GREATER DETAIL�

7EHAVE TO CHOOSEWHEN� HOWEVER LONGWE DELIBERATE� WE DO NOT CONCLUDE THAT

ONE PROPOSAL IS ÀDOMINANT� I�E� OFFERS ALL THE BENEFITS OF ALTERNATIVES PLUS MORE

BENEFITS� )N THE ABSENCE OF SUCH A CONCLUSION� OUR DELIBERATING �REASONING	 IS

BROUGHT TO AN END ONLY BY WILL� BY THE ACT OF CHOOSING� � � � )N CHOOSING� ONE

NOT ONLY INTENDS THE INTELLIGIBLE BENEFITS � � � ONE IS ADOPTING � � � � /NE ALSO

� � � IS BRINGING ONEÁS RATIONAL DELIBERATIONS TO A CLOSE IN A FINAL JUDGEMENT� A

JUDGEMENT OF PREFERENCEWHICH CAN BE CALLED IUDICIUM ELECTIONIS THE JUDGEMENT

ÀOF Á� I��E� IN� THE VERY CHOOSING �EMPHASIS ADDED	���

&INALLY� IT IS APPROPRIATE TO NOTE IN THIS CONTEXT� AND BY WAY OF INTRODUCTION TO THE NEXT
SECTION� THAT &INNISÁ STRONG NOTION OF CHOICE AS A FREE� ORIGINAL� AND CREATIVE ACT OF A HUMAN
AGENT ITSELF CONSTITUTES THE GROUND OF PERSONAL IDENTITY AND CHARACTER� &REE CHOICES¿NOT
DETERMINED BUT MADE POSSIBLE BY INCOMMENSURABLE ALTERNATIVES GRASPED IN DELIBERATION BY
PRACTICAL REASON¿LAY THE FOUNDATION FOR SELFCONSTITUTING PERSONAL RESPONSIBILITY� Ã;4=HIS
CREATIVITY IS ALSO SELFCREATIVE� SELFDETERMINING� MORE OR LESS SELFCONSTITUTIVE� /NE MORE
OR LESS TRANSFORMS ONESELF BYMAKING THE CHOICE� AND BY CARRYING IT OUT � � � � /NEÁS CHOICE IN
FACT LASTS IN� AND AS PART OF� ONEÁS CHARACTER�Ä�� )N SHORT� BY MAKING REAL CHOICES� ESPECIALLY
CHOICES OF MORAL SIGNIFICANCE ABOUT WHAT TO DO AS DISCUSSED IN THE SECTION BELOW� A PERSON
MAKES HIMSELF OR HERSELF THE MORAL TYPE OF PERSON THEY ARE�

ƑĺƑĺ ��!�� ������

!S &INNIS POINTS OUT� Ã7E HAVE IN THE ABSTRACT NO REASON TO LEAVE ANY OF THE BASIC GOODS
OUT OF ACCOUNT� "UT WE DO HAVE GOOD REASON TO CHOOSE COMMITMENTS� PROJECTS� AND
ACTIONS� KNOWING THAT CHOICE EFFECTIVELY RULES OUT MANY ALTERNATIVE REASONABLE OR
POSSIBLE COMMITMENT�S	� PROJECT�S	� AND ACTIONS�S	�Ä�� (E FURTHER SUBMITS THAT THE ABILITY
TO CHOOSE BETWEEN COMMITMENT TO ONE BASIC GOOD RATHER THAN ANOTHER ÃIS THE PRIMARY
RESPECT IN WHICH WE CAN CALL OURSELVES BOTH FREE AND RESPONSIBLE�Ä��

4HUS� AS EXPLAINED ABOVE��� EACH BASIC GOOD IS INCOMMENSURABLE WITH OTHER BASIC
GOODS¿AND� EVEN PARTICULAR INSTANTIATIONS OF THE SAME BASIC GOOD CAN BE
�� !15).!3� SUPRANOTE ��� AT ��� &OR &URTHER ELUCIDATION OF THIS CRITICAL INSIGHT SEE ALSO &INNIS COLLABORATOR *OSEPH
"OYLE� &REE #HOICE� )NCOMPARABLY 6ALUABLE /PTIONS� AND )NCOMMENSURABLE #ATEGORIES OF 'OOD� �� !-� *� *52)3 ����
����� �����	�

�� #% 6OL� )� SUPRA NOTE ��� AT ����
�� .,.2 �����	� SUPRA NOTE ��� AT ����
�� )D�
�� 3EE SUPRA 0ART ))�!���� NOTE �� AND ACCOMPANYING TEXT�

���
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INCOMMENSURABLE WITH ONE ANOTHER��� 3ELECTION BETWEEN ALTERNATIVES CAN ONLY BE
RESOLVED BY CHOICE THAT IS FREE IN THE STRONG SENSE� "UT STILL UNANSWERED IS THE QUESTION OF
WHAT IS TO GUIDE FREECHOICE BETWEEN THESE INCOMMENSURABLES� !S &INNIS POSES THE
QUESTION ANTICIPATING ITS MORAL SIGNIFICANCE� Ã"Y DISCLOSING A HORIZON OF ATTRACTIVE
POSSIBILITIES FOR US� OUR GRASP OF THE BASIC VALUES THUS CREATES� NOT ANSWERS THE PROBLEM OF
INTELLIGENT DECISION� 7HAT IS TO BE DONE� 7HATMAY BE LEFT UNDONE� 7HAT IS NOT TO BE DONE�Ä
�EMPHASIS ADDED	���

ƑĺƑĺƐĺ $�� �!"$ �!����������!��"Ĺ $�� ��$��!��	�!��$�(���""�
�!��$���� !��"��

(AVING EXAMINED &INNISÁ CONCEPTIONS OF INCOMMENSURABILITY� CHOICE� AND RESPONSIBILITY�
IT IS NOW POSSIBLE TO TURN TO HIS PARTICULAR UNDERSTANDING OF MORAL CHOICE� !S ALLUDED TO
ABOVE��� BUT NOT DEVELOPED� &INNIS PROPOSES THAT ÀMORAL OBLIGATIONÁ HAS ITS FOUNDATIONS
IN� BUT CANNOT BE IDENTIFIED WITH� THE ÃOUGHTÄ PROPOSED BY EACH INDIVIDUAL PRINCIPLE OF
PRACTICAL REASON� AS CONSTITUTED BY PRACTICAL REASONÁS GRASP OF THE BASIC GOODS� $EVELOPING
THIS THOUGHT IN MORE DETAIL� AND CONCLUDING WITH A COMMENT NOTED EARLIER��� &INNIS STATES�

4HE MORAL SENSE OF ÀOUGHTÁ IS REACHED � � � WHEN THE ABSOLUTELY FIRST PRACTICAL

PRINCIPLE IS FOLLOWED THROUGH� IN ITS RELATIONSHIP TO ALL THE OTHER FIRST

PRINCIPLES� WITH A REASONABLENESS WHICH IS UNRESTRICTED AND UNDEFLECTED BY

ANY SUBRATIONAL FACTOR SUCH AS DISTRACTING EMOTION� )N THAT SENSE� THE ÀOUGHTÁ

OF THE FIRST PRINCIPLES IS INCIPIENTLY OR ÀVIRTUALLYÁ BUT NOT YET ACTUALLY� MORAL

IN ITS DIRECTIVENESS OR NORMATIVITY���

4HE REMAINING PORTION OF THIS SECTION ON MORAL CHOICE WILL ATTEMPT TO CLARIFY &INNISÁ
THOUGHT IN THIS CHALLENGING PARAGRAPH�

4HIS QUOTED PASSAGE PROPOSES THAT MORAL ÀOUGHTÁ IS ACHIEVED ONLY WHEN THE FIRST
PRINCIPLE OF PRACTICAL REASONING¿�BONUM FACIENDUM ET PROSEQUENDUM ET MALUM
�� 4HERE IS ANOTHER GROUND FOR THE INCOMMENSURABILITY OF OPTIONS� NAMELY THE FACT THAT

INSTANCES OF THE SAME GOOD MAY INSTANTIATE IT IS WAYS THAT ARE NOT COMMENSURABLE�
4HE REASONS FOR ACTION WHICH A HUMAN GOOD MOTIVATIONALLY UNDERLIES GIVE REASON
FOR ACTIONS AND GOAL SO DIVERSE THAT THE GENERIC SIMILARITY OF THE BENEFITS IS NOT
SUFFICIENT FOR COMPARISON � � � � ;!= FAMILYÁS DELIBERATION ABOUT THE VENUE FOR A FAMILY
VACATION� TAKEN FOR THE GOOD OF FAMILY COMMUNITY AND HEALTHY RELAXATION� DISCOVERS
NO COMMONMEASURE FOR THE INSTANTIATION OF THESE GOODS IN ONE LOCATION RATHER THAN
ANOTHER�

"OYLE� SUPRA NOTE ��� AT �������
�� .,.2 �����	� SUPRA NOTE ��� AT ����
�� 3EE SUPRA NOTES ���� AND ACCOMPANYING TEXT�
�� 3EE SUPRA NOTE �� AND ACCOMPANYING TEXT�
�� )D�

���



����= 5.)6%23)49 /& "/,/'.! ,!7 2%6)%7 ;6OL� � ��

VITANDUM	��¿IS CONSISTENTLY APPLIED �ÃFOLLOWED THROUGHÄ	 AGAINST THE BACKGROUND OF ALL
THE PRACTICAL PRINCIPLES� &URTHER� NO ÃSUBRATIONALÄ FACTOR MAY BE PERMITTED TO ÃDEFLECTÄ
OR IMPAIR THIS INTELLIGENT� ACTIVE PROCESS� 0OSTPONING� FOR THE MOMENT� WHAT ÀSUBRATIONAL
FACTORSÁ REFERS TO� IN .ATURAL ,AW AND .ATURAL 2IGHTS &INNIS REFERS TO THIS PROCESS OF
ÃFOLLOWING THROUGHÄ AS A DISTINCT BASIC GOOD� I�E�� THE ÀGOOD OF PRACTICAL REASONÁ� Ã� � �
;!=MONGST THE BASIC FORMS OF GOOD � � � IS THE GOOD OF PRACTICAL REASONABLENESS� WHICH IS
PARTICIPATED IN PRECISELY BY SHAPING ONEÁS PARTICIPATION IN THE OTHER BASIC GOODS� BY
GUIDING ONEÁS COMMITMENTS� ONE SELECTION OF PROJECT�S	� AND WHAT ONE DOES IN CARRYING
THEM OUT�Ä�� (ERE &INNISÁ DESCRIPTION SUGGESTS THAT THE MORAL SENSE OF ÀOUGHTÁ REFERS TO
SOME TYPE OF ÃHARMONIZATIONÄ IN DELIBERATION BETWEEN THE FIRST PRINCIPLE OF PRACTICAL
REASONING �WITH� THROUGH� AND IN�	 ALL THE OTHER HUMAN GOODS GRASPED BY PRACTICAL
REASON�

!SSERTING THAT HIS STATEMENT OF THE GOOD OF PRACTICAL REASONABLENESS IN .ATURAL
,AW AND .ATURAL 2IGHTS¿PARTIALLY IDENTIFIED BY THE QUOTE ABOVE���¿WAS NOT ADEQUATELY
DESCRIPTIVE� &INNIS HAS PROVIDED A NUMBER OF ALTERNATIVE FORMULATIONS��� &OR EASE OF
ANALYSIS� AND WITHOUT BELABORING THE DIFFERENCES��� THE FOLLOWING DISCUSSION WILL CONSIDER
ONE OF HIS MOST RECENT FORMULATIONS�

"EFORE TURNING TO THAT� HOWEVER� IT IS NECESSARY TO ADD ONE FURTHER DEVELOPMENT
TO THE THEORY OF BASIC GOODS THAT IS ESSENTIAL FOR UNDERSTANDING &INNISÁ CONCEPTION OF THE
MORAL APPLICATION OF PRACTICAL REASON��� &INNIS� IN A NUMBER OF HIS WRITINGS NOTES THAT THE
GRASP OF THE BASIC GOODS AND THE PRACTICAL PRINCIPLES DIRECTING US TO THEM ARE NOT EGOISTIC
IN THEIR UNDERSTANDING OR IN APPLICATION� ONE DOES NOT GRASP THEM AS REFERRING SOLELY TO
ONEÁS OWN INDIVIDUAL GOOD OR BENEFIT�

;!= FEATURE OF ALL THE BASIC HUMAN GOODS AND ALL THE FIRST PRACTICAL PRINCIPLES

;IS= THAT THEY ARE GOOD ALSO FOR OTHERS LIKE US AND THAT THE PRINCIPLES DIRECT EACH

OF US TO HAVE AN INTEREST IN THE ATTAINING AND INSTANTIATING OF THE RELEVANT GOOD

NOT ONLY IN OUR OWN LIFE BUT IN THE LIVES OF ANYONE���

�� Ã'OOD IS TO BE DONE AND PURSUED AND EVIL AVOIDED�Ä 3EE SUPRA NOTE �� AND ACCOMPANYING TEXT�
�� .,.2 �����	� SUPRA NOTE ��� AT ����
�� #% 6OL� )� SUPRA NOTE ��� AT ��
�� 3EE ID� FOR REFERENCES� Ã4HE VERSION OF THE FIRST PRINCIPLE MOST COMMONLY INVOKED BY &INNIS IS THAT STATED IN
TERMS OF INTEGRAL HUMAN FULFILLMENT�Ä *OSEPH "OYLE� /N THE -OST &UNDAMENTAL 0RINCIPLE OF -ORALITY IN 2%!3/.�
-/2!,)49� !.$ ,!7� 4(% 0(),/3/0(9 /& */(. &)..)3� �� �*OHN +EOWN 2OBERT 0� 'EORGE EDS�� ����	� )N THIS
ARTICLE� ) WILL FOLLOW *OSEPH "OYLE IN PREFERRING &INNISÁ ALTERNATIVE DESCRIPTION OF IT AS CONSISTENTWITH ÀINTEGRAL
DIRECTIVENESS OF PRACTICAL REASON�Á RATHER THAN ÀINTEGRAL HUMAN FULFILLMENTÁ� 3EE ID� AT �����

�� &OR A DISCUSSION OF THE VARIOUS STATEMENTS OF &INNIS AND HIS COLLABORATORS ABOUT THE ÀFIRST PRINCIPLE OF
MORALITYÁ SEE #HRISTOPHER 4OLLEFSEN� .ATURAL ,AW� "ASIC 'OODS AND 0RACTICAL 2EASON� IN 4(% #!-"2)$'% #/-0!.)/.

4/ .!452!, ,!7 *52)3025$%.#% ���� ����� �'EORGE $UKE � 2OBERT 0� 'EORGE EDS�� ����	�
�� $ELAYED INTRODUCTION OF THIS TOPIC WAS CHOSEN TO EMPHASIZE ITS PIVOTAL PLACE IN &INNISÁ MORAL THEORY�
�� #% 6OL� )� SUPRA NOTE ��� AT ��

���
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!DDING THIS ESSENTIAL ASPECT OF PRACTICAL REASONÁS GRASP OF A SHARED PARTICIPATION IN BASIC
GOODS BY ALL HUMAN PERSONS� IT IS POSSIBLE TO CONSIDER ONE OF &INNISÁ LATEST DISCUSSIONS OF
THE FIRST MORAL PRINCIPLE OF PRACTICAL REASON���

!S NOTED� &INNIS OBSERVES THAT THE INCLUSIVE UNDERSTANDING OF THE GOODS OF
PRACTICAL REASON ENCOMPASSES ÃALL PERSONS LIKE USÄ AND INVOLVES A THOROUGHGOING
APPLICATION OF PRACTICAL REASONING� WHICH ITSELF CONSTITUTES A DISTINCT BASIC GOOD� Ã(ERE
PRACTICAL REASONABLENESS COMES INTO VIEW AS A FURTHER BASIC INTELLIGIBLE GOOD TO WHICH A
DISTINCT PRACTICAL FIRST PRINCIPLE DIRECTS US�Ä��

(E THEN NOTES THE COMPLEX INTERPERSONAL AND INTELLIGIBLE CONTEXTS IN WHICHMORAL
DELIBERATIONS� THE PRACTICAL PRINCIPLES� AND CHOICES BECOME RELEVANT�

4HE LIMITATIONS AND VULNERABILITIES OF ONEÁS LIFE AND CAPACITIES � � � DEMAND

THAT ONE ADJUDICATE THE NORMATIVE CLAIMS OF EACH AND ALL OF THE FIRST PRACTICAL

PRINCIPLES IN THEIR BEARING ON THE WAYS ONEÁS OWN CHOICES AND ACTIONS MIGHT

AFFECT THE FUTURE EXISTENCE AND FLOURISHING OF ONESELF AND OTHERS� 4HAT SUCH AN

ADJUDICATION BE REASONABLE IS OBVIOUSLY GOOD NOT ONLY AS A MEANS TO REALIZING

ANY OF THE OTHER INTRINSIC GOODS BUT ALSO IN ITSELF���

#HOICES AND ACTIONS THAT HAVE MORAL IMPORT ARE THOSE BY WHICH WE EFFECT IN OUR OWN AND
OTHERSÁ LIVES� GROWTH OR DIMINISHMENT IN FLOURISHING IN ALL HUMAN GOODS� %LABORATING THIS
POINT &INNIS STATES�

4HIS ARCHITECTONIC GOOD¿OF PURSUING THE OTHER GOODS IN ONEÁS OWN AND OTHERSÁ

LIVES WELL� FULLY REASONABLY� WITHOUT DEFLECTION OR DISTORTION BY SUBRATIONAL

MOTIVATIONS¿IS THE MATRIX OF ALL NORMATIVITY THAT IS NOT MERELY PRACTICAL BUT

SPECIFICALLY MORAL �ETHICAL	� )TS FORMAL DEMAND IS THAT ONE BE REASONABLE���

0RIOR TO EXPLORING IN MORE DETAIL THIS CONCEPTION OF THE FIRST PRINCIPLE OF MORAL REASONING�
SOME ATTENTION MUST BE GIVEN TO THE REQUIREMENT� REFLECTED IN THE PASSAGES ABOVE� THAT A
PROPERLY MORAL FUNCTIONING OF PRACTICAL REASON MUST BE ÃUNRESTRICTED AND UNDEFLECTED BY
ANY SUBRATIONAL FACTOR SUCH AS DISTRACTING EMOTION�Ä�� !PPARENTLY� SUBRATIONAL FACTORS
NEGATIVELY AFFECT PRACTICAL DELIBERATION BY FINDING A DEFICIENT JUSTIFICATION IN PRACTICAL
REASONING ITSELF� ONE THAT IN SOME MANNER� DRAWS UPON BASIC GOODS THEMSELVES� &INNIS
PROVIDES A HELPFUL EXAMPLE OF A DESIRE FOR REVENGE CAUSED BY HATRED OR ANGER� AN ACTION
OPPOSED TO THE BASIC GOOD OF SOCIABILITY��� )F THE DESIRE FOR REVENGE ARISES� IT IS POSSIBLE TO
�� 4HE FOLLOWING DISCUSSION IS DRAWN FROM HIS )NTRODUCTION TO #% 6OL� )� SUPRA NOTE ���
�� )D� AT ��
�� )D�
�� )D�
�� !15).!3� SUPRA NOTE ��� AT ���
�� 3EE SUPRA NOTE �� AND ACCOMPANYING TABLE IN TEXT�

���
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FIND REASONS FOR REVENGE� ÃONE CAN FIND REASONS WHICH ENABLE ONE TO ANTICIPATE CERTAIN
BENEFITS FROM TAKING REVENGE¿FOR EXAMPLE� THAT IT WILL DISCOURAGE FUTURE PROVOCATIONS
AND SO MAKE FOR MORE PEACEFUL RELATIONS �Ã(EÁLL NEVER DO THAT AGAINÑÄ OR ÃTHAT FAILURE TO
TAKE REVENGE WOULD BE UNJUST�Ä	��

/F COURSE� IT BECOMES OBVIOUS TO MOST PERSONS IN THE COURSE OF A LIFE� THAT CHOICES
AIMED AT SATISFYING SUBRATIONAL DESIRES MOTIVATED BY MERE APPETITIVE DRIVES� DETRIMENTAL
HABITS� ILLNESS OF MIND OR BODY� ETC�� CAN BE SUPPORTED BY SELECTIVE RATIONALITY� 4HE IMPACT
OF THESE INFLUENCES CAN INTERFERE WITH THE NATURAL COURSE THAT ONEÁS OWN OR ANOTHER
PERSONÁS DELIBERATIONS AND CHOICES WOULD TAKE IF UNAFFECTED BY SUCH DEFLECTING�
ÃDISTORTINGÄ OR ÃRESTRAININGÄ FACTORS��� &EELINGS CAN IMPAIR THE RATIONAL DIRECTIVENESS OF
REASON ÃBY PROPOSING GOALS WHOSE PURSUIT CAN BE MADE INTO A PURPOSE OF RATIONALLY
GUIDED ACTION� BUT ONLY BY A FREE CHOICE THAT FETTERS REASON AND LIMITS ITS DIRECTIVENESS�Ä��

!ND IT IS PRECISELY IN THESE CIRCUMSTANCES� WHERE THE EXPERIENCE OF MORAL OBLIGATION
SURFACES� /NE WHO DOES NOT CHOOSE TO ALLOW THE FULL DIRECTIVENESS OF REASON TO APPLY IN
PRACTICAL DELIBERATIONS� IS AWARE OF THE BREACH OF THE MORAL PRINCIPLE BY FLOUTING THE
ÀOUGHTÁ INSPIRED BY T HE FULL DIRECTIVENESS OF PRACTICAL REASON�

3PEAKING DIRECTLY TO THIS GRASP OF MORAL OBLIGATION� &INNIS WRITES�

7HEN PRACTICAL KNOWLEDGE IS CONFRONTED WITH THE TENDENCY OF FEELING TO

RESTRICT IT BY URGING A POSSIBILITY WHOSE CHOICE WOULD FETTER IT� THE ISTOBE OF

PRACTICAL KNOWLEDGE BECOMES OUGHTTOBE� 4HE DIRECTIVENESS OF PRACTICAL

KNOWLEDGE BECOMES NORMATIVITY BECAUSE WHAT IS TO BE MIGHT NOT ACTUALLY

COME TO BE AND YET STILL RATIONALLY IS TO BE���

4HE FORCE OF THIS ÃOUGHTÄ GENERATED BY THE INTEGRAL DIRECTIVENESS OF REASON PROVIDES A
PERSON WITH A REASON TO ÃOVERRIDEÄ BOTH THE INTENSITY OF ANY EMOTIONAL FACTORS DRAWING
PRACTICAL REASON ASIDE� AS WELL AS TO OVERCOME THE SELECTIVE REASONING WHICH HAS BEEN
BROUGHT FORTH IN SUPPORT OF THE FETTERING OPTION���

�� 00-4� SUPRA NOTE �� AT ����
�� &OR OUR MAKEUP AS CHOOSERS AND DOERS IS COMPLEX� &EELING AND EMOTION � � � MAY

COMPETE WITH AND UNDERMINE INTELLIGENCE AND REASONABLENESS� !LWAYS ) AM LIABLE
TO BE DEFLECTED FROM PURSUIT OF THE UNDERSTOOD GOOD INTO PURSUIT OF THE GOOD WHICH
PROMISES ME SOME SATISFACTIONS� HERE AND NOW� FOR ME�

*/(. &)..)3� &5.$!-%.4!,3 /& %4()#3 ��� &OR A THROUGH CONSIDERATION OF THE COMPLEX VARIATIONS OF HOW REASON
AND BE DEFLECTED OR FETTERED BY FEELINGS OR EMOTIONS� 3EE *OSEPH "OYLE� /N THE -OST &UNDAMENTAL 0RINCIPLE OF
-ORALITY� IN 2%!3/.� -/2!,)49 !.$ ,!7� 4(% 0(),/3/0(9 /& */(. &)..)3 ��� ���� �*OHN +EOWN � 2OBERT 0�
'EORGE EDS�� /XFORD 5NIVERSITY 0RESS� ����	� � 3EE ALSO 00-4� SUPRA NOTE �� AT �������

�� 00-4� SUPRA NOTE �� AT ����
�� "/9,%� SUPRA NOTE ��� AT ���
�� %LABORATING THE FORCE OF THIS OBLIGATION� "OYLE WRITES�

;4=HE JUDGMENT TO WHICH A SELECTIVE USE OF PRACTICAL REASON LEADS REMAINS DIRECTIVE�
AND INDEED IT IS POSSIBLE THAT A PERSON WILL CHOOSE THE OPTION THUS RECOMMENDED�
4HESE GOODS OUGHT NOT� HOWEVER� TO BE PURSUED IN CHOICES RESPONDING TO THIS RESULT OF

���
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)N SUM� &INNIS ARGUES THAT THE FIRST PRINCIPLE OF MORAL REASONING THEN IS NOT A RESTRICTIVE
PRECEPT LIMITING CHOICES IN ACCORDANCE WITH ONE ÃGOODMAKINGÄ CRITERION� !S SEEN ABOVE�
BASIC GOODS INDIVIDUALLY OPEN UP A FULL HORIZON OF INNUMERABLE OPTIONS FOR CHOICE� ALL
DESIRABLE IN ONE WAY OR OTHER IN VIEW OF THE BASIC GOODS� "Y DEFINITIVELY ESTABLISHING THAT
EACH OF THE PRACTICAL PRINCIPLES FOUNDED ON THE BASIC GOODS ÃSTATE WHAT OUGHT TO BE �
ISTOBE	 RATHER THAT WHAT IS OR WILL BE� AND THOUGH THEY CANNOT BE REDUCED TO
ÃSPECULATIVEÄ� I�E�� NONPRACTICAL PRINCIPLES� THEY ARE TRUE �NOT FALSE	 AND DIRECT US TO THE
BASIC GOODS A AS TRUE GOODS�Ä�� (ENCE� THE MORAL PRINCIPLE¿THE ÃARCHITECTONICÄ DIRECTIVE
OF PRACTICAL REASON¿GUIDES A PERSON TO CHOOSE GOODS GRASPED IN LIGHT OF ANY OF THESE TRUE
GOODS� BUT ONLY SO LONG AS ONE FULLY CONSIDERS THOSE ALTERNATIVES ALIVE IN ONEÁS
DELIBERATIONS IN LIGHT OF ALL THE RATIONAL GOODS� &INNIS� THUS� PROPOSES THAT MORAL
REASONING IS SIMPLY THE FULL OPERATION OF PRACTICAL REASON ÃUNFETTEREDÄ BY ANY OBSTACLE
INTERFERING WITH IT���

!S ONE &INNIS COLLABORATOR SUMMARIZES THE BENEFIT OF REASONING AND CHOOSING IN A
MANNER CONSISTENT WITH THE INTEGRAL DIRECTIVENESS OF THE BASIC GOODS�

#ARRYING THAT PROCESS THROUGH TO ITS END ALLOWS A FULLY RATIONAL ASSESSMENT OF

THE OPTIONS FOR CHOOSING� !LL THE IMPACTS ON GOODS OF ALL ASPECTS OF THE OPTIONS

WILL BE CONSIDERED� NOT JUST NOTED THEORETICALLY� 4HEIR RATIONAL APPEAL IS GIVEN

VOICE AND ATTENTION AS HUMAN POWER ALLOWS� ! FREE CHOICE RESPONSIVE TO SUCH

AN OUTCOME OF DELIBERATION WILL BE AS REASONABLE AS A CHOICE CAN BE� SINCE IT

WILL BE RESPONSIVE TO ALL THAT IS REASONABLE AND TO NOTHING BESIDES THAT � � � ����

&ROMONEPERSPECTIVE� THEN THE APPLICATION OF THE INTEGRAL DIRECTIVENESS OF PRACTICAL REASON
IS SIMPLY AN EXPRESSION OF A BASIC MAXIM OFTEN EMPLOYED BY !QUINAS�

SELECTIVE DELIBERATION� 4HE RATIONAL FORCE OF THAT OBLIGATION IS ROOTED IN THE INTEGRAL
DIRECTIVENESS OF PRACTICAL REASON� THAT FORCE GIVES ONE REASON TO OVERRIDE NOT ONLY THE
DE FACTO URGENCY OF THE DESIRE� BUT ALSO THE PRESCRIPTIVITY OF THE GOOD THAT REMAINS IN
THE OPTION ONE SETS ASIDE BECAUSE OF THE SELECTIVITY OF THE DELIBERATION SUPPORTING IT�

�� !15).!3� SUPRA NOTE ��� AT ��� /N THIS POINT� SOME NATURAL LAW PHILOSOPHERS RECEPTIVE TO &INNIS ET ALÁS EFFORTS
HAVE STATED WITH RESPECT TO THE FIRST PRINCIPLE OF MORALITY AS SELFEVIDENT� SIMILAR TO THE OTHER FIRST PRINCIPLES�

;4=HE COGNITIVE AWARENESS OF THE FIRST PRINCIPLE ;OF MORALITY= SEEMS TO BE JUST AM
AGENTÁS RATIONAL GRASP OF THE GOODNESS OF ALL THE GOODS� !N AGENT IN WHOM REASON
GRASPS THE FIRST PRINCIPLE IS THUS ONE WITH A SUFFICIENT AWARENESS OF PRACTICAL REASONS�
THE APPEAL OF THOSE REASONS JUST IS� IN SOME SENSE� THE CONTENT OF THE FIRST PRINCIPLE
OF MORALITY� KNOWN BY THE AGENT WITHOUT DELIBERATION� AND THUS WITHOUT CHOICE�

3EE 4OLLEFSEN� SUPRA NOTE ��� AT �������
�� Ã;4=HE FIRST MORAL PRINCIPLE MAKES IT CLEAR THAT TO BE MORALLY GOOD IS PRECISELY TO BE COMPLETELY REASONABLE�

2IGHT REASON IS NOTHING BUT UNFETTERED REASON WORKING THROUGHOUT DELIBERATION AND RECEIVING FULL ATTENTION�Ä
00-4� SUPRA NOTE �� AT ����

��� "/9,%� SUPRA NOTE ��� AT ��� #% 6OL� )� SUPRA NOTE ���

���
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Ã;'=OOD RESULTS FROM THE ENTIRE CAUSE ;EX INTEGRA CAUSA=� EVIL FROM EACH

PARTICULAR DEFECT� ;EX QUOCUMQUE DEFECTU=Ä��� -ORAL TRUTH� I�E�� MORAL

RECTITUDE� IS FOUND WHEN ALL THE PRINCIPLES OF PRACTICAL REASON ARE BROUGHT TO

BEAR IN ONEÁS DELIBERATIONS AND CHOICE� -ORAL EVIL IS FOUND WHEN ONE OR MORE

OF THESE BASIC PRINCIPLES ARE EXCLUDED FROM CONSIDERATION ABOUT WHAT IS TO BE

DONE�

!S &INNIS STATES WITH REFERENCE TO !QUINASÁ MAXIM�

! CHOICE IS RIGHT IF AND ONLY IF IT SATISFIES ALL THE REQUIREMENTS OF PRACTICAL

REASONABLENESS� THAT IS� ALL RELEVANT MORAL REQUIREMENTS� � � 4HE SCHOLASTICS

HAD AN UNTRANSLATABLE MAXIM TO MAKE THIS SIMPLE POINT� BONUM EX INTEGRA

CAUSA� MALUM EX QUOCUMQUE DEFECTU� AN ACT WILL BE MORALLY GOOD �RIGHT	 IF WHAT

GOES INTO IT IS ENTIRELY GOOD� BUT WILL BE MORALLY BAD �WRONG	 IF IT IS DEFECTIVE

IN ANYMORALLY RELEVANT RESPECT � � � ����

7HILE THE PRECEDING ANALYSES MAY SEEM ABSTRACT AND DETACHED FROM TYPICAL MORAL
REASONING ABOUT CHOICES AND CONDUCT� &INNISÁ THEORY OFFERS FURTHER� MORE CONCRETE
ELABORATIONS OF HOW TO ACHIEVE INTEGRAL DIRECTIVENESS� I�E�� PROPER MORAL REASONING� 4HE
FOLLOWING SECTION CONSIDERS SOME OF THESE INSTRUMENTAL PRINCIPLES AIDING IN THE
APPLICATION OF &INNISÁ FIRST PRINCIPLE OF MORAL REASONING�

ƑĺƑĺƑĺ ��!�� ���	 ��	 $�� ��$�!��	��$� �!�������"

/NE USEFUL APPROACH TO GAINING CLEARER INSIGHT� ÀPUTTING FLESH ON THE BONES�Á SO TO SPEAK�
OF THE OPERATION OF THIS FIRST PRINCIPLE OF MORALITY¿THE ÃINTEGRAL DIRECTIVENESS OF PRACTICAL
REASONÄ ¿IS TO CONSIDER ITS ÀINTERMEDIATE SPECIFICATIONSÁ AS PROPOSED BY &INNIS� !CCORDING
TO &INNIS� THESE INTERMEDIATE MORAL PRINCIPLES� ÃIDENTIFY� AND DIRECT ONE AWAY FROM� WAYS
OF CUTTING BACK ON BEING FULLY REASONABLE�Ä��� %LSEWHERE� HE WRITES� Ã;E=ACH OF THESE
REQUIREMENTS CONCERNS WHAT ONE MUST DO� OR THINK� OR BE IF ONE IS TO PARTICIPATE IN THE
BASIC VALUE OF PRACTICAL REASONABLENESS�Ä��� 7HILE &INNIS HAS POSITED A NUMBER OF THESE

��� Ã;"=ONUM CAUSATUR EX INTEGRA CAUSA� MALUM AUTEM EX SINGULARIBUS DEFECTIBUS�Ä� 4(/-!3 !15).!3� 35--!

4(%/,/')!% )))� Q���� A��� AD � �&ATHERS OF THE %NGLISH $OMINICAN 0ROVINCE TRANS�� "ENZIGER ����	 �������	�
��� � *OHN &INNIS�7AR AND 0EACE IN THE .ATURAL ,AW 4RADITION� IN(5-!. 2)'(43 !.$ #/--/. '//$� #/,,%#4%$ %33!93

���� �� �����	�
��� */(. &)..)3� -/2!, !"3/,54%3� 42!$)4)/.� 2%6)3)/.� !.$ 4254( �� �#5! ����	�

���
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PRINCIPLES WHOSE FULL ANALYSIS IS BEYOND THE SCOPE OF THIS ARTICLE���� THE FOLLOWING SECTION
WILL TAKE UP ONLY THREE OF THEM����

ƑĺƑĺƑĺƐĺ �� �!��$!�!+ �!��!����" �����"$ (��&�"

Ã;4=HERE MUST BE NO LEAVING OUT OF ACCOUNT� OR ARBITRARY DISCOUNTING OR EXAGGERATION� OF
ANY OF THE BASIC HUMAN VALUES�Ä��� !S &INNIS EXPLAINS� ANY REASONABLE CHOICE OF LIFE IS
GOING TO CONCENTRATE ON AND INSTANTIATE CERTAIN BASIC GOODS MORE THAN OTHERS� OFTEN AT
THE EXPENSE OF OTHER FORMS OF GOOD� EITHER FOR CERTAIN PERIODS OF TIME OR PERHAPS
PERMANENTLY� &ORFEITING CERTAIN BASIC GOODS� HOWEVER� WILL BE REASONABLE ONLY IF IT IS
BASED ON AN ACCURATE ESTIMATION OF ONEÁS CAPACITIES� CIRCUMSTANCES IN LIFE� AND ONEÁS
INDIVIDUAL TASTES� )T WILL BE UNREASONABLE IF THAT CHOICE OF LIFE IS BASED ON AN EXAGGERATED
PREFERENCE FOR ONE BASIC GOOD BECAUSE OF ITS MERE INSTRUMENTAL VALUE�

4HUS� IT WOULD BE UNREASONABLE IF ONE WERE TO BECOME A PHYSICIAN NOT OUT OF A
COMMITMENT TO THE BASIC GOOD OF LIFE AS SUCH� BUT IN TRUTH BECAUSE ONE SOUGHT THE
INSTRUMENTAL GOODS OF MONEY AND REPUTATION� ! PERSON CAN ALSO ACT UNREASONABLY IN
OVERZEALOUS PURSUIT OF ONE GOOD TO THE ENTIRE NEGLECT THE OTHER BASIC GOODS�

)F A STATESMAN OR FATHER OR ANY SELFDIRECTING INDIVIDUAL TREATS TRUTH OR

FRIENDSHIP OR PLAY OR ANY OF THE OTHER BASIC FORMS OF GOOD AS OF NO ACCOUNT�

AND NEVER ASKS HIMSELF WHETHER HIS LIFEPLAN�S	 MAKES REASONABLE ALLOWANCE

FOR PARTICIPATION IN THOSE INTRINSIC HUMAN VALUES � � � THEN HE CAN BE

PROPERLY ACCUSED BOTH OF IRRATIONALITY AND OF STUNTING OR MUTILATING HIMSELF

AND THOSE IN HIS CARE����

!NY FULL HUMAN LIFE SHOULD BE DEVOTED IN SOME PART �I�E� AS MUCH AS POSSIBLE	 TO EACH OF
THE BASIC HUMAN GOODS�

��� )N &)..)3� SUPRA NOTE ��� AT ��� &INNIS EXPLICITLY PROPOSES NINE OF THESE INTERMEDIATE PRINCIPLES� )N 00-4� SUPRA
NOTE �� AT ����IT IS STATED THE FOLLOWING WAY� Ã4HESE INTERMEDIATE MORAL PRINCIPLES � � � DO NOT REFER TO ANY
SPECIFIC KINDS OF ACTS� THEY ARE MORE SPECIFIC THAN THE FIRST PRINCIPLE OF MORALITY� BECAUSE THEY SPECIFY � � �
HOW ANY ACTION MUST BE WILLED IF IT IS TO COMPLY WITH THE FIRST PRINCIPLE OF MORALITY�Ä

��� !S WITH THE BASIC GOODS� THERE IS NO HIERARCHY AMONG THESE PRINCIPLES AND ÃEACH IS FUNDAMENTAL� UNDERIVED�
IRREDUCIBLE AND HENCE IS CAPABLE WHEN FOCUSED UPON OF SEEMING THE MOST IMPORTANT�Ä .,.2 �����	� SUPRA
NOTE ��� AT ����

��� )D� AT ������� )N &)..)3� SUPRA NOTE ��� AT ��� HE DESCRIBES THIS PRINCIPLE AS Ã��	 DO NOT LEAVE OUT OF ACCOUNT �
OR ARBITRARILY DISCOUNT OR EXAGGERATE� ANY OF THE BASIC GOODS�Ä

��� .,.2 �����	� SUPRA NOTE ��� AT ����

���
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ƑĺƑĺƑĺƑĺ �� �!��$!�!+ �!��!����" �����"$ ��!"��"

3OMETIMES REFERRED TO SIMPLY AS ÃAVOIDING UNFAIRNESS�Ä THIS INTERMEDIATE PRINCIPLE OF
PRACTICAL REASON PROPOSES THAT ONE SHOULD GIVE PROPER RESPECT IN DELIBERATING AND
MAKING CHOICES TO OTHERSÁ RIGHT TO SHARE IN BASIC GOODS� I�E�� TO FLOURISH AS HUMAN
PERSONS���� &INNIS ASSERTS THAT NO REASON JUSTIFIES AN ACTOR EVALUATING ONEÁS OWN
WELLBEING DIFFERENTLY FROM ANY OTHER PERSONÁS���� 7HILE &INNIS ACKNOWLEDGES THAT THIS
PRINCIPLE DOES NOT PREVENT REASONABLE PREFERENCE FOR ONEÁS OWN GOOD OR THE GOOD OF THOSE
WHO ARE ÃNEAR AND DEAR�Ä��� IT DOES� HOWEVER� PROHIBIT PREFERENCES Ã� � � MOTIVATED ONLY
BY DESIRES� AVERSIONS� OR HOSTILITIES WHICH DO NOT CORRESPOND TO INTELLIGIBLE ASPECTS OF THE
REAL REASONS FOR ACTION� THE BASIC HUMAN GOODS � � � Ä�

4HIS REQUIREMENT� THEREFORE� DIRECTS PERSONS AGAINST UNREASONABLE
SELFPREFERENCE IN THE PURSUIT OF BASIC GOODS� I�E�� AGAINST SELECTIVELY CHOOSING GOODS FOR
ONEÁS OWN SAKE OR PERHAPS FOR RELATED PERSONS BASED ON EXAGGERATED EMOTIONS OF CARE
AND AFFECTION OR� THE OPPOSITE� TO SPITE ONEÁS OPPONENTS� 4HIS PRINCIPLE WOULD DISALLOW
UNREASONABLY INTERFERING WITH OTHERS PURSUIT OF SUCH GOODS� AND CERTAINLY ANY
SELFPREFERENCE IN CHOICE THAT UNREASONABLY PREVENTS OTHERSÁ PURSUIT OF THOSE GOODS�
&INNIS SPECIFICALLY MENTIONS A FEW TYPES OF REASONING THAT SHOULD BE REJECTED�
ÃSELFISHNESS� SPECIAL PLEADING� DOUBLE STANDARDS� HYPOCRISY� INDIFFERENCE TO THE GOOD OF
OTHERS WHOM ONE COULD EASILY HELP � � � AND ALL THE OTHER MANIFOLD FORMS OF EGOISTIC AND
GROUP BIAS�Ä��� /NE COULD� THEN� PRESUMABLY INCLUDE IN THIS LIST NEPOTISM AND CRONYISM�
*EALOUSY AND ENVY COULD BE ADDED AS WELL� I�E�� BEGRUDGING ONEÁS ÃNEIGHBORÄ THEIR SUCCESS
IN REALIZING INSTANTIATIONS OF VARIOUS BASIC GOODS �E�G�� LOVING SPOUSE� RICH COMMUNAL
FAMILY LIFE� FULFILLING OCCUPATION� SOLID FRIENDSHIPS� ETC�	 &INNIS GOES ON TO NOTE THAT THIS
INTERMEDIATE PRINCIPLE IS CAPTURED BY THE Ã'OLDEN 2ULEÄ RECOGNIZED IN BOTH THE #HRISTIAN
GOSPEL AND SACRED TEXTS OF THE *EWS� À$O TO �OF FOR	 OTHERS WHAT YOU WOULD HAVE THEM DO
TO �OR FOR	 YOU�Á���

ƑĺƑĺƑĺƒĺ !�"���$ �! �(�!+ ��"�� (��&� �� �(�!+ ��$ĺ

&INNIS� AS HAS BEEN REFLECTED IN THIS STUDY OF HIS THOUGHT� BELIEVES THAT TO LIVE A HUMAN
LIFE IS TO PURSUE HUMAN FLOURISHING THROUGH CHOICES THAT INSTANTIATE BASIC GOODS���� !T THE

��� )D� AT ������� )N &)..)3� SUPRA NOTE ���� AT ��� &INNIS DESCRIBES THIS PRINCIPLE AS� Ã��	 DO NOT LEAVE OUT OF
ACCOUNT� OR ARBITRARILY DISCOUNT OR EXAGGERATE� THE GOODNESS OF OTHER PEOPLEÁS PARTICIPATION IN HUMANGOODS�Ä

��� .,.2 �����	� SUPRA NOTE ��� AT ����
��� ) ASSUME HERE &INNIS HAS IN MIND VARIOUS OBLIGATIONS A PERSONMIGHT HAVE TO ONESELF OR ONEÁS FAMILY HAT LIMIT

DUE TO PHYSICAL CIRCUMSTANCES AND OTHER FACTORS� HOW MUCH A PERSON CAN SHARE GOODS WITH THIRD PARTIES�
��� )D�
��� )D�
��� .,.2 �����	� SUPRA NOTE ��� AT �������

���
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SAME TIME� HOWEVER� THIS FORESEEABLY AND UNAVOIDABLY RESULTS IN OTHER INSTANTIATIONS OF
BASIC GOODS BEING LEFT UNCHOSEN AND UNDEVELOPED� EVEN IF ONE APPRECIATES THEIR VALUE� Ã)F
ONE IS TO ACT INTELLIGENTLY AT ALL ONE MUST CHOOSE TO REALIZE AND PARTICIPATE IN SOME BASIC
VALUE OR VALUES RATHER THANOTHERS AND THIS INEVITABLE CONCENTRATIONOF EFFORTWILL INDIRECTLY
IMPOVERISH� INHIBIT� OR INTERFERE WITH THE REALIZATION OF THOSE OTHER VALUES���� 4HIS RESULT
IS SIMPLY A CONDITION OF HUMAN EXISTENCE AND IS OFTEN ENTIRELY REASONABLE����

&INNIS FINDS NOTHING OBJECTIONABLE IN THIS TYPE OF ÃINDIRECTÄ DAMAGE TO BASIC
GOODS� (E DOES� HOWEVER� CONTRAST THIS PERMISSIBLE FORM OF INDIRECT ÃDAMAGEÄ TO BASIC
GOODS WITH ANOTHER OBJECTIONABLE TYPE OF DAMAGE TO BASIC GOODS� DIRECT AND IMMEDIATE�
4HIS PERMISSIBLE� IMPERMISSIBLE CONTRAST BETWEEN ÀINDIRECT DAMAGEÁ AND ÀDIRECT�
IMMEDIATE DAMAGEÁ IS LAID DOWN IN THE FOLLOWING CRUCIAL PARAGRAPH �BROKEN DOWN HERE
FOR EASE OF ANALYSIS	�

;4=O INDIRECTLY DAMAGE ANY BASIC GOOD �BY CHOOSING AN ACT THAT DIRECTLY AND

IMMEDIATELY PROMOTES EITHER THAT BASIC GOOD IN SOME OTHER ASPECT OR

PARTICIPATION� OR SOME OTHER BASIC GOOD OR GOODS	� � � � IS OBVIOUSLY QUITE

DIFFERENT� RATIONALLY AND THUS MORALLY� FROM � � � DIRECTLY AND IMMEDIATELY

DAMAGING A BASIC GOOD IN SOME ASPECT OR PARTICIPATION BY CHOOSING AN ACT

WHICH IN AND OF ITSELF SIMPLY �OR� WE SHOULD NOW ADD� PRIMARILY	 DAMAGES

ONSISTENT WITH THE MORAL PRINCIPLE ÃINTEGRAL DIRECTIVENESS OF PRACTICAL

REASONÄ BECAUSE SUCH DAMAGE IS INHERENT IN VIRTUALLY EVERY CHOICE� WHICH

NECESSARILY LEAVES OTHER OPTIONS FOR INSTANTIATIONS OF GOOD UNFULFILLED�

$IRECT AND IMMEDIATE DAMAGE TO BASIC GOODS� HOWEVER� IS NOT CONSISTENT

WITH THAT GOOD IN SOME ASPECT OR PARTICIPATION BUT WHICH INDIRECTLY� VIA THE

MEDIATION OF EXPECTED CONSEQUENCES� IS TO PROMOTE EITHER THAT GOOD IN SOME

OTHER ASPECT OR PARTICIPATION� OR SOME OTHER BASIC GOOD�S�	 �EMPHASIS

ADDED	����

4HE FIRST TYPE OF DAMAGE� I�E�� INDIRECT� OCCURS WHEN AN ACTOR ÃPROMOTES OR PURSUESÄ ONE
INSTANTIATION OF A BASIC GOOD� AND INSOFAR AS THEY ARE BUSY PROMOTING THAT INSTANTIATION�
THEY CANNOT SIMULTANEOUSLY PURSUE AND PROMOTE INSTANTIATIONS IN OTHER BASIC GOODS� 4HIS
FOR &INNIS CAN BE CONSISTENT WITH THE FULLNESS OF INTEGRAL PRACTICAL REASON� EVEN THOUGH
THE POINT OF THE DAMAGING ACTION� OR ANY IMMORAL CHOICE� WILL ALWAYS BE TO BRING ABOUT A

��� )D� AT ���� Ã7E HAVE� IN THE ABSTRACT� NO REASON TO LEAVE ANY OF THE BASIC GOODS OUT OF ACCOUNT� "UT WE DO HAVE
GOOD REASON TO CHOOSE COMMITMENTS� PROJECTS� AND ACTIONS� KNOWING THAT CHOICE EFFECTIVELY RULES OUT MANY
ALTERNATIVE REASONABLEOR POSSIBLE COMMITMENT�S	� PROJECT�S	� AND ACTION�S	�Ä )D� AT ����

��� Ã"UT THERE ARE MANY SUCH BASIC FORMS OF HUMAN GOOD� � � � ;A=ND EACH OF THEM CAN BE PARTICIPATED IN�
AND PROMOTED� IN AN INEXHAUSTIBLE VARIETY OF WAYS AND WITH AN INEXHAUSTIBLE VARIETY OF COMBINATIONS OF
EMPHASIS� CONCENTRATION� AND SPECIALIZATION� � � � � "UT OUR LIFE IS SHORT�Ä )D�

��� )D�AT ����

���
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GOOD IN SOME ASPECT OR SOME OTHER BASIC GOOD� &INNIS OBSERVES THAT EVEN IMMORAL CHOICES
WILL BE DIRECTED AT SOME BASIC GOOD� INSOFAR AS ALL CHOICES IN SOME WAY CORRESPOND TO THE
FIRST PRACTICAL PRINCIPLE ÀDO GOOD AND AVOID EVIL�Á Ã&OR ANYONE WHO RISES ABOVE THE LEVEL OF
IMPULSE AND ACTS DELIBERATELY MUST BE SEEKING TO PROMOTE SOME FORM OF GOOD � � �Ä����

4HE BASIS FOR THE IMMORALITY OF DIRECTLY DAMAGING A BASIC GOOD� IS THAT IT STRIKES
AT THE VERY HEART OF HUMAN RATIONALITY ITSELF� AS IT IS EXISTENTIALLY KNOWN AND EXPERIENCED
IN� AND LIVED THROUGH� THE FIRST AND INTERMEDIATE PRACTICAL PRINCIPLES� )T IS IMPORTANT TO
REMEMBER THAT HERE ONE IS NOT REFERRING TO MERE TECHNICAL MATHEMATICAL OR SCIENTIFIC
PRINCIPLES GAINED THROUGH SPECULATIVE INQUIRY� 2ATHER THESE PRACTICAL PRINCIPLES FORM A
VITAL CONSTITUITIVE PART OF ONEÁS VERY PSYCHE AS A CONSCIOUS ACTING PERSON� 4HUS� WHEN A
PERSON CHOOSES TO DAMAGE OR DESTROY AN INSTANTIATION OF ONE OF THE BASIC GOODS� ONE
EXPERIENCES ITS CLASH WITH AND CONTRADICTION TO THE MORAL ÀOUGHTÁ INSCRIBED IN THE
INTEGRAL DIRECTIVENESS OF PRACTICAL REASON ITSELF� &OR ACTORS WHO ARE SENSITIVE TO THE
DEMANDS OF THE INTEGRAL DIRECTIVENESS OF PRACTICAL REASON� THE EXPERIENCE OF SUCH CHOICES�
CAN ONLY BE UNDERSTOOD AS A DEFORMATION OF THE HUMAN PERSONALITY� )N .ATURAL ,AW AND
.ATURAL 2IGHTS &INNIS MAKES A SIMILAR BUT DISTINCT POINT�

;.=O SUFFICIENT REASON CAN BE FOUND FOR TREATING ANY ACT AS IMMUNE FOR THE

ONLY DIRECTION WHICH WE HAVE� VIZ�� THE DIRECTION AFFORDED BY THE BASIC

PRACTICAL PRINCIPLES� 4HESE EACH DIRECT THAT A FORM OF GOOD IS TO BE PURSUED

AND DONE� AND EACH OF THEM BEARS NOT ONLY ON ALL OUR LARGESCALE CHOICES � � �

BUT ALSO ON EACH AND EVERY CHOICE OF AN ACT WHICH IS A COMPLETE ACT � � � � 4HE

INCOMMENSURABLE VALUE OF AN ASPECT OF PERSONAL FULLBEING �AND ITS

CORRESPONDING PRIMARY PRINCIPLE	 CAN NEVER BE RIGHTLY SUBORDINATED TO ANY

PROJECT OR COMMITMENT� "UT SUCH AN ACT OF SUBORDINATION INESCAPABLY OCCURS

AT LEAST WHENEVER A DISTINCT CHOICEOFACT HAS IN ITSELF NO MEANING SAVE THAT

OF DAMAGING THAT BASIC VALUE �THUS VIOLATING THAT PRIMARY PRINCIPLE	����

4HUS� &INNIS ESTABLISHES THE GROUND FOR DEFENDING THE INTERMEDIATE PRINCIPLE CURRENTLY
UNDER CONSIDERATION� Ã2ESPECT FOR %VERY "ASIC 6ALUE IN %VERY !CT�Ä��� /R AS HE REPHRASES
IT� Ã;/=NE SHOULD NOT CHOOSE TO DO ANY ACT WHICH OF ITSELF DOES NOTHING BUT DAMAGE OR
IMPEDE A REALIZATION OR PARTICIPATION OF ANY ONE OR MORE OF THE BASIC FORMS OF GOOD�Ä���

&INNIS PROVIDES THE FOLLOWING EXAMPLE OF DIRECT DAMAGE TO A BASIC GOOD� Ã4HIS IS
ESPECIALLY OBVIOUS WHEN A BLACKMAILERÁS PRICE FOR SPARING HIS HOSTAGES IS ÀKILLING ÀTHAT

��� )D� AT ����
��� )D� AT ����
��� )D� AT ����
��� )D�

���
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MAN�ÁÄ��� I�E�� THE BLACKMAILER AGREES TO RELEASE HOSTAGES ONLY IF ONE HOSTAGE KILLS ANOTHER
INNOCENT HOSTAGE� &INNIS OBSERVES THAT IN THIS SITUATION� ÃTHE PERSON WHO COMPLIES WITH
THE DEMAND� IN ORDER TO SAVE THE LIVES OF THE MANY� CANNOT DENY THAT HE IS CHOOSING AN
ACT WHICH OF ITSELF DOES NOTHING BUT KILL�Ä��� 4HE ACT OF THE HOSTAGEMURDERER IN THESE
CIRCUMSTANCES IS WRONG BECAUSE IT INVOLVES THE ACTOR IN VIOLATING THIS INTERMEDIATE
PRINCIPLE� Ã$O NOT CHOOSE DIRECTLY AGAINST A BASIC VALUE�Ä���

!LL THE INTERMEDIATE PRINCIPLES ARTICULATE VARIOUS WAYS OF ACTING IMMORALLY BY
FAILING TO INCLUDE IN ONEÁS DELIBERATIONS ADEQUATE ATTENTION TO ONE OR OTHER OF THE BASIC
GOODS OF INTEGRAL PRACTICAL REASON� (OWEVER� THE LAST INTERMEDIATE PRINCIPLE CONSIDERED
ABOVE¿ÀDO NOT CHOOSE DIRECTLY AGAINST A BASIC VALUEÁ¿IS ARGUABLY THE MOST EGREGIOUS
DEPARTURE FROM INTEGRAL PRACTICAL REASON� 4HIS IS SO BECAUSE VIOLATION OF THIS INTERMEDIATE
PRINCIPLE� INVOLVES NOT JUST NEGLECT OR DIMINISHED ATTENTION TO ONE OR MORE BASIC GOODS�
BUT REFERS TO SITUATIONS WHERE INSTANTIATIONS OF BASIC GOODS ARE PURPOSELY DAMAGED OR
DESTROYED�

'IVEN &INNISÁ SUGGESTION THAT ÀKILLING A MANÁ CAN¿AS HE CONTENDS WITH RESPECT TO
THE HOSTAGE CASE JUST DESCRIBED¿BE A PARADIGM CASE OF IMPERMISSIBLE DAMAGE TO A BASIC
GOOD� IT IS APPROPRIATE TO CONSIDER HOW &INNIS DISTINGUISHES BETWEEN ÀKILLING A MANÁ IN A
MANNER THAT CONSTITUTES A DIRECT ATTACK ON THE BASIC GOOD OF LIFE� AND WHEN IT DOES NOT� !S
&INNIS REGULARLY HIGHLIGHTS� HIS THEORY OF BASIC GOODS CANNOT ABSOLUTELY PROHIBIT CAUSING
ALL DAMAGE TO BASIC GOODS� Ã%VERY CHOICE AND ACTION HAS SOME MORE OR LESS IMMEDIATE OR
REMOTE NEGATIVE IMPACT¿IN SOME WAY TENDS TO DESTROY� DAMAGE� OR IMPEDE ¿SOME
INSTANTIATIONS�S	 OF BASIC HUMAN GOODS� � �Ä���� 4HE UNPREDICTABLE NATURE AND COMPLEXITY
OF HUMAN MOTIVATIONS� ACTIONS AND CIRCUMSTANCES OF THE PHYSICAL WORLD OFTEN CONSPIRE TO
BRING FORTH NEGATIVE CONSEQUENCES FROM EVEN ONEÁS MOST WELL INTENTIONED ACTIONS� 3O�
&INNIS OBSERVES� ÃONE CAN NEVER AVOID HARMING SOME INSTANCES OF HUMAN GOODS�Ä���

!CCORDINGLY� &INNIS POSITS THAT IT WOULD BE IRRATIONAL TO PROPOSE AS AN INTERMEDIATE
PRACTICAL PRINCIPLE� Ã$O NOT CAUSE HARM EVEN AS A SIDE EFFECT�Ä���

��� )D� AT ����
��� )D� &OR FURTHER DISCUSSION OF AN ACT WHICH IS NOTHING OTHER THAN� IN AND OF ITSELF� AN ACT OF DAMAGING A BASIC

GOOD WHICH IS ONE BASIS FOR DISTINGUISHING MURDER FROM PERMISSIBLE KILLING� 3EE )D� AT �������
��� )D� AT ����
��� &)..)3� SUPRA NOTE ���� AT ���
��� )D� Ã3INCE IT IS INEVITABLE THAT HEREWILL BE SOME SUCH HARM� IT CANNOT BE EXCLUDED BY REASONÁS NORMS OF ACTION�

&OR MORAL NORMS EXCLUDE IRRATIONALITY� � � � BUT THEY DO NOT EXCLUDE ACCEPTING THE INEVITABLE LIMITS WE FACE
AS RATIONAL AGENTS�Ä

��� )D� AT ���

���



����= 5.)6%23)49 /& "/,/'.! ,!7 2%6)%7 ;6OL� � ��

ƒĺ ��$��$��� ��	 ������

)T IS NOW POSSIBLE� AT THIS POINT IN THE ANALYSIS� TO INQUIRE MORE DEEPLY INTO &INNISÁ
ACCOUNT OF CHOICE DISCUSSED ABOVE���� #ONSIDERATIONS IN THAT EARLIER SECTION CLARIFIED THAT
CHOICE IS ALWAYS A SELECTION BETWEEN INCOMMENSURABLE ALTERNATIVES OF BASIC GOODS MADE
INTELLIGIBLE THROUGH DELIBERATION� WHICH SELECTION IS SETTLED ONLY BY THE VERY CHOICE
ITSELF��� &INNISÁ MORE DEVELOPED ACCOUNT OF CHOICE� HOWEVER� EXPLICITLY INCLUDES A
DESCRIPTION OF THE ESSENTIAL ROLE PLAYED BY INTENTION�

-ORAL ANALYSIS� RIGHTLY EMPLOYED� USES A � � � PRECISE AND STABLE CONCEPTION

OF INTENTION� 4HIS CONCEPTION IS TIGHTLY LINKED TO THE MORAL SIGNIFICANCE OF

CHOICE� 4O CHOOSE IS ESSENTIALLY TO ADOPT A PLAN OR PROPOSAL THAT ONE HAS DEVISED

AND PUT TO ONESELF IN ONEÁS PRACTICAL REASONING AND DELIBERATION ON THE MERITS

OF ALTERNATIVE OPTIONS� THAT IS� PLANS OR PROPOSALS� 7HATEVER� THEN� IS INCLUDED

WITHIN ONEÁS CHOSEN PLAN OR PROPOSAL� WHETHER AS ITS END OR AS A MEANS TO THAT

END� IS INTENDED� THAT IS� IS INCLUDED WITHIN ONEÁS INTENTION�S	����

4O HAVE AN ÀINTENTIONÁ HAS TO TWOFOLD CHARACTER� &IRST IT REQUIRES A PERSON TO SET ONEÁS
VOLITIONAL ÃSIGHT�Ä SO TO SPEAK� O A VOLITIONALLY DESIRED OBJECT AS TOBEPURSUED �GRASPED BY
PRACTICAL REASON AS ÀAN ENDÁ OROSEÁ OR ÀGOODÁ BECAUSE IT INSTANTIATES A BASIC GOOD	���� AND�
SECOND� AN INTENTION REQUIRES A PERSON ALSO TO SELECT THE PREFERRED MEANS THAT HE BELIEVES
WILL LEAD TO ACHIEVING THAT END� WHICH MEANS IS GRASPED AS GOOD FOR THAT VERY REASON� 4HIS
PROPOSAL� A ÀMEANSENDÁ COMPLEX� PROVIDES PRACTICAL REASON WITH ITS INTELLIGIBLE FORM
CONSTITUTING� WITH THE ACCOMPANYING VOLITIONAL ACT� ONEÁS CHOICE� I�E�� THE BRINGING ABOUT
OF ÀWHAT ISTOBEÁ�

"ASED ON THE DESCRIPTION ABOVE ABOUT WHAT MAKES VOLUNTARILY DAMAGING A BASIC
GOOD MORALLY WRONG� IT NATURALLY FOLLOWS FOR &INNIS THAT THAT ONE SHOULD NEVER INTEND AND

��� 3EE SUPRA e ))�!�� NOTE �� AND ACCOMPANYING TEXT�
��� 3EE SUPRA NOTE �� AND ACCOMPANYING TEXT�
��� #% 6OL� ))� SUPRA NOTE �� AT ���� %LSEWHERE HE DEVELOPS THE SAME IDEA IN MORE PRECISE� TECHNICAL LANGUAGE�

4HE CONCEPTION OF INTENTION USED INMORAL AND LEGAL REASONING� PROPERLY UNDERSTOOD�
IS TIGHTLY LINKED TO ;A= SENSE � � � OF ÀDESIREÁ PRECISELY BECAUSE IT IS LINKED TO THE MORAL
SIGNIFICANCE OF CHOICE� 4O CHOOSE� IN THE RELEVANTLY RICH SENSE OF ÀCHOICE�Á IS ESSENTIALLY
TO ADOPT A PLAN OR PROPOSAL WHICH ONE HAS PUT TO ONESELF IN ONEÁS PRACTICAL REASONING
AND DELIBERATION ON THE MERITS OF ALTERNATIVE OPTIONS� THAT IS� OF ALTERNATIVE PLANS
OR PROPOSALS WHICH ONE SEE SOME REASON TO ADOPT� THIS IS� UNDERSTANDS AS DESIRABLE�
7HATEVER� THEN� IS INCLUDED WITHIN ONE CHOSEN PLAN OR PROPOSAL� WHETHER AS ITS END
OR AS AMEANS TO THAT END� IS INTENDED� THAT IS INCLUDED WITHIN ONEÁS INTENTION�S	� 7HAT
ONE DOES IS DONE ÀWITH INTENT TO 8Á �OR� ÀWITH INTENT THAT 8Á	 IF 8 IS A STATE OF AFFAIRS
WHICH IS PART OF ONEÁS PLAN EITHER AS ITS END �OR A PART OF ITS END� OR ONE OF ITS ENDS	 OR
AS A MEANS�

)D� AT ����
��� 3EE SUPRA NOTES ���� AND ACCOMPANYING TEXT�

���
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CHOOSE THE CAUSING OF HARM TO AN INSTANTIATION OF A BASIC GOOD� OR AS HE PHRASES IT ÀDO NOT
CHOOSE DIRECTLY AGAINST A BASIC VALUE�Á )N THE CONTEXT OF ÀMANKILLINGÁ HE DESCRIBES THE
PROSCRIPTION AS� ÃDO NOT INTEND HARM TO A HUMAN BEING� EITHER AS AN END OR A MEANS�Ä���

2ETURNING TO THAT HOSTAGE SCENARIO� THE INTENTION� PROPOSAL� OR PLAN OF THE KILLER �THE
COHOSTAGE MURDERER	 IS CLEAR� &IRST� THE ÀENDÁ IS THE INTELLIGIBLE� DESIRABLE GOOD OF
OBTAINING RELEASE FOR HIMSELF AND OTHER HOSTAGES� SECOND� THE ÀMEANSÁ IS HIS ÀKILLING A
MANÁ �THE HOSTAGETAKER HAS MADE IT CLEAR THAT THE HOSTAGE MUST BE MADE DEAD NOT JUST
INJURED	� (ERE� THE BASIC GOOD OF LIFE PARTICIPATED BY AND INSTANTIATED IN THE VICTIMÁS
EXISTENCE IS UTTERLY� COMPLETELY AND INTENTIONALLY ANNIHILATED BY THE KILLER� 4HIS IS A CLEAR
EXAMPLE OF A VIOLATION OF THE INTERMEDIATE PRINCIPLE AT ISSUE� AND� THROUGH THE
SELFDETERMINATION OF CHARACTER FORMED BY ONEÁS CHOICES� THE COHOSTAGE MAKES HIMSELF
INTO A MANKILLER����

ƒĺƐĺ ��$��$���ķ ������ ��	 "�	� ���$"

"UT WHAT ABOUT SITUATIONS WHEN A PERSON HAS A PLAN OR PROPOSAL THAT DOES NOT INCLUDE
ÀKILLING A MAN�Á THE CONDUCT IS INTENTIONALLY CHOSEN ENTIRELY FOR OTHER REASONS� !T THE SAME
TIME� HOWEVER� THE CONDUCT DOES HAVE ÀKILLING A MANÁ AS A FORESEEABLE RESULT� PERHAPS EVEN
WITH SUBSTANTIAL CERTAINTY� &INNIS IS EMPHATIC THAT SUCH CONSEQUENCES� PLAYING NO ROLE IN
ONEÁS PLAN OR PROPOSAL� ARE NOT INTENDED�

;3=TATES OF AFFAIRS WHICH ARE CONNECTED� PERHAPS EVEN VERY CLOSELY AND

DIRECTLY� WITH THE CARRYING OUT AND THE OUTCOME OF ONEÁS ACTION� BUT WHICH

ARE NEITHER NEEDED NOR WANTED AS PART OF ONEÁS WAY OF BRINGING ABOUT WHAT

ONE PROPOSES TO DO AND BRING ABOUT� ARE UNINTENDED EFFECTS� SIDE EFFECTS�

4HOUGH THEY ARE CAUSED BY ONEÁS CHOICE AND ACTION� THEY ARE NOT CHOSEN� THAT

IS� ARE NOT INTENDED� EVEN IF THEY ARE FORESEEN �EVEN FORESEEN AS CERTAIN	�

2ATHER THEY ARE PERMITTED� THAT IS � � � ACCEPTED����

)N SUPPORT OF THIS CLAIM� HE PROVIDES TWO STARK HYPOTHETICALS ILLUSTRATING HIS POSITION� Ã4HE
FIRST IS THE BLOWING UP OF AN AIRCRAFT IN FLIGHT IN ORDER TO COLLECT THE CARGO OR HULL INSURANCE�
THEREBY KILLING THE PILOT� THIS IT IS SAID IS A CLEAR CASE OF � � � INTENDING TO KILL�Ä &INNISÁ
RESPONSE IS SOBERING�

��� &)..)3� SUPRA NOTE ���� AT ���
��� &OR FURTHER ELABORATION OF THIS POINT� SEE ,YONS� )N )NCOGNITO� 4HE 0RINCIPLE OF $OUBLE %FFECT IN !MERICAN

#ONSTITUTIONAL ,AW� SUPRA NOTE �� AT ���� ���� ����
��� &)..)3� SUPRA NOTE ���� AT �����

���
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)T IS IN NO SENSE A CASE OF INTENDING TO KILL� INTENTION TO ILL� OR INTENT TO KILL � � �

� ;4=HE BOMBÁS EFFECTS ON THE PILOT� � � � ARE NOT INTENDED� &OR THEY ARE NO PART

OF THE ACCUSEDÁS END OR MEANS AS THESE FIGURE IN THE PROPOSAL HE ADOPTED BY

CHOOSING TO BLOW UP THE PLANE� 4HEY ARE SIDE EFFECTS IN THE MORALLY RELEVANT

SENSE����

(E ADDS A SECOND AIRCRAFT EXAMPLE�

4ERRORISTS HIJACK A PLANE� /NE OF THEM IS CARRYING A TIMING DEVICE PRIMED TO

DETONATE A BOMB IN A CITY� THE INSTRUMENT CAN BE DESTROYED ONLY BY FREEFALL

FROM A GREAT HEIGHT� 4HE TERRORISTÁS CALL FOR A PARACHUTE TO BE PREPARED� SO THAT

THE WOMAN AMONG THEM CAN EXIT DURING THE FLIGHT� 4HE STEWARD SELECTS TWO

PARACHUTES AND CUTS OFF THE RIPCORD OF ONE OF THEM� PLANNING �A	 TO GIVE OVER

THE DUD PARACHUTE IF THE EXITING TERRORIST IS CARRYING THE TIMING DEVICE� BUT

�B	 TO GIVE OVER THE GOOD PARACHUTE IS SHE IS NOT� THE STEWARDS CONCERN IS THAT THE

TIMING DEVICE BE DESTROYED� � � � ;4=HE TERRORIST WHO ASKS FOR THE PARACHUTE IS

CARRYING THE DEVICE� SO SHE IS GIVEN THE DUD CHUTE AND FALLS TO HER DEATH����

&INNIS CONCLUDES Ã;-=Y STORYÁS STEWARD � � � MANIFESTLY DID NOT INTEND TO KILL THE TERRORIST�
THOUGH HE FORESAW AND ACCEPTED THAT HIS OWN CHOICE WOULD CERTAINLY BRING ABOUT HER
DEATH� (ER FREEFALL AND DEATH ARE SIDE EFFECTS OF THE STEWARDÁS PLAN TO DESTROY THE TIMING
DEVICE�Ä���

)N BOTH THESE EXAMPLES� THE DEATH CAUSE PLAYED NO ROLE IN THE SPECIFIC PROPOSAL OF
THE PLOTTERS OR THE STEWARDS AS AN END OR MEANS� !S ONE SCHOLAR COMMENTS IN THIS CONTEXT
Ã;4=HE HARM � � � IS NOT PART OF THE PROPOSAL ) ADOPT BY CHOICE� ALTHOUGH THE PHYSICAL ACTION
OF HARMING � � � IS INCLUDED INMY PHYSICAL ACT � � � � BRINGING ABOUT THIS HARM IS NOT A REASON
FOR ACTION �EITHER INTRINSIC OR INSTRUMENTAL	�Ä��� 5NLIKE THE DEATH IN THE HOSTAGE EXAMPLE�
WHICH ITSELF IS CHOSEN AS THE PRECISE MEANS TO PROMISED RELEASE� DEATHS OF THE PILOT AND
THE HIJACKERTERRORIST PLAY NO ROLE IN THE PLANS OR PROPOSALS OF THOSE CAUSING THESE KILLINGS�
4HE DEATHS ARE UNINTENDED� FORESEEABLE CONSEQUENCES OF DOINGWHAT THEY ARE INTENTIONALLY
DOING�

(ERE� TWO POINTS REQUIRE FURTHER CLARIFICATION�

��� #% 6OL� ))� SUPRA NOTE �� AT ���� &INNIS APPENDS TO THIS CONCLUSION A SEMANTIC NOTE� Ã/NE MUST IMMEDIATELY
ADD� HOWEVER� THAT BY A NUANCE OF OUR LANGUAGE� IT IS A CASE IN WHICH THE ACCUSED CANNOT BE SAID TO HAVE
KILLED UNINTENTIONALLY¿FOR ÀUNINTENTIONALLYÁ CONNOTES ACCIDENT OR MISTAKE OR LACK OF FORESIGHT�Ä !DOPTING THIS
AWKWARD LIQUISTIC USAGE¿WITHOUT CHANGING ANY OF THE FOREGOING ANALYSIS¿ IT COULD CONSISTENTLY BE SAID� THAT
THE THOUGH THE KILLING WAS NOT INTENDED� IT WAS NOT UNINTENTIONAL BECAUSE IT WAS NOT AN ACCIDENT� OR MISTAKE�
OR DUE TO A LACK OF FORESIGHT¿Ä� )D�

��� )D�
��� )D�
��� 0ATRICK ,EE� $ISTINGUISHING "ETWEEN 7HAT IS )NTENDED AND &ORESEEN 3IDE %FFECTS �� !-� *� *52)3� ���� ��� �����	�

���



/& 0%!#/#+3� 45,)03� !.$ 3(/4'5.3� ).4%.4)/.3 !.$ 3)$% %&&%#43 ). */(. &)..)3Á���

ƒĺƑĺ ��$��$��� ��	 ļ"&�"$��$��� ��!$���$+Ľ

&IRST� FOR THOSE TRAINED IN COMMON LAW� IT MAY PROVE DIFFICULT TO DISCARD THE VIEW THAT
INTENT IS ESTABLISHED IF THE ACTOR CAUSES AN UNLAWFUL EFFECT WITH ÃSUBSTANTIAL CERTAINTY�Ä
4HE 2ESTATEMENT �3ECOND	 OF 4ORTS� FOR EXAMPLE� PROVIDES� Ã4HE WORD ÃINTENTÄ IS USED
THROUGHOUT THE 2ESTATEMENT OF ;4ORTS= TO DENOTE THAT THE ACTOR DESIRES TO CAUSE THE
CONSEQUENCES OF HIS ACT� OR THAT HE BELIEVES THAT THE CONSEQUENCES ARE SUBSTANTIALLY CERTAIN TO
RESULT FROM ITÄ �EMPHASIS ADDED	����

)N #OMMENTARY TO THIS SECTION� THE 2ESTATEMENT DRAFTERS CLEARLY CONCEDE THAT
DEFINING ÃSUBSTANTIAL CERTAINTYÄ AS INTENT IS PURE LEGAL FICTION�

!LL CONSEQUENCES WHICH THE ACTOR DESIRES TO BRING ABOUT ARE INTENDED� AS THE

WORD IS USED IN THIS 2ESTATEMENT� )NTENT IS NOT� HOWEVER� LIMITED TO

CONSEQUENCES WHICH ARE DESIRED� )F THE ACTOR KNOWS THAT THE CONSEQUENCES

ARE CERTAIN� OR SUBSTANTIALLY CERTAIN� TO RESULT FROM HIS ACT� AND STILL GOES

AHEAD� THE LAW TREATS HIM AS IF HE HAD IN FACT DESIRED TO PRODUCE THE RESULT

�EMPHASIS ADDED	����

"UT TREATING ÀSUBSTANTIAL CERTAINTYÁ AS IF IT WERE INTENT� THE DRAFTERS IN PRINCIPLE
ACKNOWLEDGE A CLEAR DISTINCTION BETWEEN THE VOLITIONAL DESIRE �INTENT	 TO ACHIEVE SOME
END AND THE KNOWLEDGE THAT SUCH A RESULT WILL OCCUR� 7HATEVER PRACTICAL RATIONALES MAY
EXIST FOR DEFINING INTENT SO EXPANSIVELY �E�G�� EVIDENTIARY CONSIDERATIONS	���� THIS FICTION
DOES NOT COMPORT WITH THE PROPERLY PHILOSOPHICAL UNDERSTANDING OF ÀINTENTÁ AS DESCRIBED
BY &INNIS ABOVE����

ƒĺƒĺ "�	� ���$" ��	 �&�������$+

3ECOND� BY CONCLUDING THE TWO AIRCRAFT HYPOTHETICALS WITH THE ASSERTION THAT THE DEATHS
CAUSED ARE NOT INTENDED� &INNIS DOES NOT MEAN TO SUGGEST THAT THE ACTORS ARE NOT CULPABLE
AND HAVE NO MORAL OR LEGAL RESPONSIBILITY FOR CAUSING THOSE SIDE EFFECTS� /N THE CONTRARY�
HE STATES� Ã#ERTAINLY ONE HAS MORAL RESPONSIBILITY FOR WHAT ONE THUS KNOWINGLY AND
ÃDELIBERATELYÄ CAUSES OR BRINGS ABOUT� "UT THAT RESPONSIBILITY IS NOT THE SAME AS ONEÁS

��� 2ESTATEMENT �3ECOND	 OF 4ORTS� e �! �!M� ,AW )NST�� ����	�
��� )D�� e �! CMT� B�
��� ,YONS� )N )NCOGNITO� 4HE 0RINCIPLE OF $OUBLE %FFECT IN !MERICAN #ONSTITUTIONAL ,AW� SUPRA NOTE �� AT �������
��� 2ESTATEMENT �4HIRD	 OF 4ORTS� 0HYS� � %MOT� (ARM e � �!M� ,AW )NST�� ����	 FOLLOWS THE SAME PATTERN�

ALTHOUGH IT REPLACES THE ÀDESIRE TO CAUSE THE CONSEQUENCESÁ TO ÀACTS WITH THE PURPOSE OF PRODUCING THAT
CONSEQUENCE�Á ! PERSON ACTS WITH THE INTENT TO PRODUCE A CONSEQUENCE IF� �A	 THE PERSON ACTS WITH THE
PURPOSE OF PRODUCING THAT CONSEQUENCE� OR �B	 THE PERSON ACTS KNOWING THAT THE CONSEQUENCE IS SUBSTANTIALLY
CERTAIN TO RESULT�

���
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RESPONSIBILITY FOR WHAT ONE CHOOSES �INTENDS	 AS PART �WHETHER AS END OR MEANS	 OF ONEÁS
PROPOSAL���� )N SHORT� &INNIS RECOGNIZES THAT ASSERTING THAT A RESULT WAS NOT INTENDED�
MAY� AS *�,� !USTIN WARNED ABOUT EXCUSES� ONLY GET ONE ÃOUT OF THE FIRE INTO THE FRYING
PAN�Ä���

)N SUCH CASES� HOWEVER� THE WRONGFULNESS� IF IT IS WRONGFUL� OF CAUSING THE SIDE
EFFECT� DOES NOT HAVE SUPERADDED TO IT THE SAME MORAL BLAMEWORTHINESS AS IT WOULD HAD
THE HARM BEEN CAUSED INTENTIONALLY� 4HOUGH THE ACTOR MAY BE CULPABLE BECAUSE HE OR SHE
CAUSED AN UNINTENDED SIDE EFFECT� SHE WAS NOT THE TYPE OF PERSON THAT BROUGHT THAT EFFECT
ABOUT BECAUSE SHE WANTED AND CHOSE IT� I�E�� INTENDED IT�

"EFORE CONSIDERING IN MORE DETAIL THE MORALITY OF UNINTENDED BUT FORESEEABLE
DEATHS CAUSED IN THE AIRCRAFT HYPOTHETICALS� IT WILL BE USEFUL TO CONSIDER TWO REALLIFE
SITUATIONS IN WHICH &INNIS BELIEVES THAT CAUSING FORESEEN KILLINGS AS SIDE EFFECTS OF ACTION
CARRIES NO MORAL CULPABILITY�

ƒĺƒĺƐĺ ��!���+ �����$���� "�	� ���$"

ƒĺƒĺƐĺƐĺ "��Ŋ	���"�

&INNISÁ ACCOUNT OF SELFDEFENSE� GENERALLY COINCIDESWITH THE GENERAL PATTERN OF THE DEFENSE
PROPOSED BY 4HOMAS !QUINAS ���������	 AND THUS IS INFORMED BY WHAT HAS COME TO BE
KNOWN AS THE À0RINCIPLE OF $OUBLE %FFECT�Á��� �0$%	 !S SEEN IN THE FOLLOWING EXCERPT FROM
!QUINASÁ LOCUS CLASSICUS FOR 0$%� THE JUSTIFICATION FOR THE MORALITY OF CAUSING DEATH IN THE
CASE OF DEFENDING ONESELF IS ROOTED IN THE VERY DISTINCTION BETWEEN INTENT AND SIDE EFFECTS
ADOPTED BY &INNIS���� 0RIOR TO CONSIDERATION OF !QUINASÁ TEXT� HOWEVER� IT IS NECESSARY TO
NOTE THAT HE MAINTAINED THAT IT WAS ALWAYS IMPERMISSIBLE FOR A PRIVATE INDIVIDUAL TO INTEND
THE DEATH OF ANOTHER PERSON� UNLESS SANCTIONED BY THE STATE� Ã;)=IT IS NOT LAWFUL FOR A MAN
TO INTEND KILLING A MAN IN SELFDEFENSE� EXCEPT FOR SUCH AS HAVE PUBLIC AUTHORITY�Ä���

)N HIS 3UMMA 4HEOLOGIAE� !QUINAS PROPOSES THAT ONE ACT CAN HAVE TWO EFFECTS� ONE
EFFECT IS INTENDED AND THE OTHER NOT INTENDED� !S LONG AS THERE IS A REASONABLE PROPORTION
BETWEEN THE GOOD OBJECTIVE �I�E�� THE FOCUS OF THE ACTORÁS INTENT AND CHOICE	 AND THE

��� +ILLING OF &)..)3� SUPRA NOTE ���� AT ���
��� *�,� !USTIN� ! 0LEA FOR %XCUSES� �� 02/#%%$).'3 /& 4(% !2)34/4%,)!. 3/#)%49 �� �����	�
��� 3EE ,YONS� )N )NCOGNITO� 4HE 0RINCIPLE OF $OUBLE %FFECT IN !MERICAN #ONSTITUTIONAL ,AWÅ SUPRA NOTE �� AT �������

&OR A COMPREHENSIVE REVIEW OF THE 0$% COVERING ITS UNDERSTANDING� APPLICATION� AND HISTORY SEE #!6!.!5'(�
SUPRA NOTE ��

��� 3EE SUPRA e )))�!���� NOTE ��� AND ACCOMPANYING TEXT�
��� Ã)LLICITUM EST QUOD HOMO INTENDAT OCCIDERE HOMINEM UT SEIPSUM DEFENDAT� NISI EI QUI HABET PUBLICAM

AUCTORITATEM�Ä 4(/-!3 !15).!3� 35--! 4(%/,/')!% ))))� Q� ��� ART� �� CORP� �&ATHERS OF THE %NGLISH
$OMINICAN 0ROVINCE TRANS�� "ENZIGER ����	 �������	�

���



/& 0%!#/#+3� 45,)03� !.$ 3(/4'5.3� ).4%.4)/.3 !.$ 3)$% %&&%#43 ). */(. &)..)3Á���

UNINTENDED SIDE EFFECT� �USUALLY SOME FORM OF FORESEEABLE HARM	� THE REQUIREMENTS OF
MORALITY ARE SATISFIED AND CAUSING THE UNINTENDED SIDE EFFECT�S	 IS JUSTIFIED�

)T IS TO BE STATED THAT NOTHING PREVENTS THERE FROM BEING TWO EFFECTS OF ONE ACT�

OF WHICH ONLY ONE IS IN INTENTION ;IN INTENTIONE= AND THE OTHER OUTSIDE INTENTION

;PRAETER INTENTIONEM=� -ORAL ACTS� HOWEVER� RECEIVE THEIR CHARACTER FROM WHAT

IS INTENDED AND NOT FROM WHAT IS OUTSIDE OF INTENTION� � � � &ROM THE ACT OF

DEFENDING ONESELF� THEREFORE� TWO EFFECTS MAY FOLLOW� ONE BEING PRESERVATION

OF ONEÁS LIFE AND THE OTHER THE KILLING OF AN ATTACKER� .OW AN ACT OF THIS TYPE�

INSOFAR AS THE PRESERVATION OF ONEÁS OWN LIFE IS INTENDED� IS NOT ILLICIT SINCE IT IS

NATURAL FOR EVERY BEING TO KEEP ITSELF ALIVE TO THE EXTENT POSSIBLE � � � � )T IS NOT

NECESSARY � � � THAT A MAN REFRAIN FROM CARRYING OUT A MEASURED ACT OF DEFENSE

TO AVOID THE KILLING OF ANOTHER� ! PERSON HAS A GREATER OBLIGATION TO PROVIDE

FOR HIS OWN LIFE THAN FOR THAT OF ANOTHER����

4HUS� FOR !QUINAS� CAUSING THE ÃDEATH OF THE ATTACKERÄ PLAYS NOPART IN THE AGENTÁS INTENTION
WHEN PROPERLY ACTING IN SELFDEFENSE���� 4HE VICTIM DOES NOT IPSO FACTO ÃINTENDÄ TO KILL
JUST BECAUSE HE CAN KEEP HIMSELF ALIVE ONLY BY ENGAGING IN CONDUCT TO STOP THE ATTACKER
THAT IS SO FORCEFUL THAT IT ALSO HAS THE FORESEEN EFFECT OF CAUSING THE ATTACKERÁS DEATH� )N
SUCH INSTANCE� THE ACTORÁS CONDUCT IS PERMISSIBLE AND JUSTIFIED PRECISELY BECAUSE THE DEATH
RESULTING FROM REPELLING THE ATTACK IS UNINTENDED� AND THE INTENTION TO PROTECT ONEÁS LIFE
IS A SIGNIFICANT ENOUGH GOOD TO JUSTIFY CONDUCT THAT CAUSES THE FORESEEABLE DEATH OF THE
ATTACKER AS AN UNINTENDED SIDE EFFECT�

!S &INNIS SUMMARIZES ALL THIS�

!QUINAS DENIES THAT ONE WHO IS DEFENDING HIMSELF MAY RIGHTLY INTEND THE

DEATH OF HIS ASSAILANT� EVEN AS A MEANS OF SELFDEFENSE� THOUGH ONE MAY� IF

NECESSARY� ADOPT A MEANS OF SELFDEFENSE� WHICH ONE KNOWS WILL CAUSE DEATH

AS AN UNINTENDED SIDE EFFECT� 1UITE A FEW IN THE TRADITION HAVE DISAGREED� BUT

MANY HAVE AGREED� AS ) DO����

��� )D� ;$ICENDUM QUOD NIHIL PROHIBET UNIUS ACTUS ESSE DUOS EFFECTUS� QUORUM ALTER SOLUM SIT IN INTENTIONE� ALIUS VERO
SIT PRAETER INTENTIONEM� -ORALES AUTEM ACTUS RECIPIUNTSPECIEM SECUNDUM ID QUOD INTENDITUR� NON AUTEM AB EO QUOD
EST PRAETERINTENTIONEM � � � � %X ACTU IGITUR ALICUIUS SEIPSUM DEFENDENTIS DUPLEX EFFECTUS SEQUIPOTEST� UNUS QUIDEM
CONSERVATIO PROPRIAE VITAE� ALIUS AUTEM OCCISIO INVADENTIS�!CTUS IGITUR HUIUSMODI EX HOC QUOD INTENDITUR CONSERVATIO
PROPRIAE VITAE� NONHABET RATIONEM ILLICITI� CUM HOC SIT CUILIBET NATURALE QUOD SE CONSERVET IN ESSEQUANTUM POTEST� � � �
.EC EST NECESSARIUM � � � UT HOMO ACTUM MODERATAE TUTELAE PRAETERMITTAT AD EVITANDUM OCCISIONEM ALTERIUS� QUIA PLUS
TENETUR HOMO VITAE SUA EPROVIDERE QUAM VITAE ALIENA�=

��� /F COURSE IT IS OFTEN POSSIBLE� OR EVEN PROBABLE� THAT SOME PERSONS DO IN SELFDEFENSE INTEND THE DEATH OF AN
ASSAILANT� 4HIS� AS INDICATED ABOVE� SEE SUPRA NOTE ���� !QUINAS EXCLUDES AS ALWAYS ILLICIT� &OR &INNIS OF COURSE�
INTENDING THE DEATH OF ANY PERSONWOULD ALWAYS BE PROSCRIBED BY THE INTERMEDIATE PRINCIPLE� Ã$O NOT CHOOSE
DIRECTLY AGAINST A BASIC VALUE�Ä 3EE SUPRA NOTE ��� AND ACCOMPANYING TEXT�

��� &)..)3� SUPRA NOTE ���� AT ���

���
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'IVEN THE PERVASIVE INFLOW OF TELEVISED BATTLEFIELD REPORTAGE� IT IS A COMMONLY KNOWN FACT
THAT MILITARY ADVERSARIES OFTEN PLACE ASSETS OF MILITARY VALUE NEAR� OR EMBEDDED IN� NON
COMBATANT POPULATIONS� )N SITUATIONS OF MILITARY CONFLICT� OPPOSING FORCES MAY ATTEMPT
TO DESTROY SUCH FACILITIES� OFTEN THROUGH AERIAL BOMBING� 4HIS HAS LED TO SOME COUNTRIES
EFFORTS TO LIMIT� AS FAR AS POSSIBLE� SUCH ÀCOLLATERAL DAMAGE�Á 4HIS CONCEPT HAS BEEN DEFINED
AS� Ã5NINTENTIONAL OR INCIDENTAL INJURY OR DAMAGE TO PERSONS OR OBJECTS THAT WOULD NOT BE
LAWFULMILITARY TARGETS � � � 3UCH DAMAGE IS NOT UNLAWFUL SO LONG AS IT IS NOT EXCESSIVE IN LIGHT
OF THE OVERALLMILITARY ADVANTAGE ANTICIPATED FROM THE ATTACK�Ä��� /NE AUTHOR DESCRIBES THE
THINKING ABOUT ÃNOT UNLAWFULÄ COLLATERAL DAMAGE AS FOLLOWS�

)N THIS SCENARIO OF FORESEEN� BUT UNINTENTIONAL KILLING� THE MILITARY HAS SET A

CERTAIN LEVEL OF ACCEPTABLE RISK FOR COLLATERAL DAMAGEDEATH OR INJURY� !TTEMPTS

TO REDUCE THE NUMBER OF CIVILIANS HARMEDWILL BEMADE� "UT THE OPERATIONMAY

BE ALLOWED TO PROCEED ON THE JUDGMENT THAT THE CIVILIAN LOSSES ARE JUSTIFIED IN

LIGHT OF THE VALUE OF THE MILITARY OBJECTIVE � � � AND THAT THERE WAS NO OTHER

WAY TO BE EFFECTIVE � � � ����

)N GENERAL� THIS EXAMPLE OF RESTRAINED TACTICAL BOMBING FOLLOWS THE GENERAL PATTERN OF
LAWFUL SELFDEFENSE DESCRIBED IN THE PRECEDING SECTION� -ILITARY AIR COMMAND DETERMINES
THAT DESTRUCTION OF SOME MILITARY INSTALLATION IS REASONABLY NECESSARY IN LIGHT OF ITS GOAL
OF VICTORY AGAINST ITS OPPONENTS� 4HE INTENTION IS NOT TO DAMAGE THE LIVES OF SURROUNDING
CIVILIANS� BUT ONLY TO DESTROY THE ENEMYÁSÁ WARMAKING POWER� !SSUMING THERE IS A
TRUTHFUL BALANCING OF HARM BETWEEN THE GOOD INTENDED �THE VALUE OF THE DESTRUCTION OF
ENEMY FACILITIES	 AND THE UNINTENDED HARM �DAMAGE AND INJURY TO CIVILIANS	� GENERALLY
THE DAMAGE TO CIVILIANS �EVEN DEATH	� IF NECESSARY TO THE ACHIEVING A SERIOUS LEGITIMATE
MILITARY GOAL� HAS BEEN REGARDED AS MORALLY ÀJUSTIFIED�Á

4HUS� BOTH IN SELFDEFENSE AND THIS TYPE OF RESTRICTED TACTICAL BOMBING SCENARIO
THERE NEED BE NO INTENT TO BRING ABOUT THE DEATH OF THE ASSAILANT� IN THE FIRST� ANS THE
CIVILIANS� IN THE SECOND� 7HAT IS INTENDED IS WHATEVER FORCE IS NECESSARY TO STOP THE
ATTACK OR DESTROY THE MILITARY FACILITY� !LTHOUGH THE DEATH OF THE ASSAILANT� ON THE ONE
HAND� AND THE DEATH OF INNOCENT CIVILIANS� ON THE OTHER� MAY BE RISKED OR FORESEEN� AND
PERCHANCE FORESEEN WITH SUBSTANTIAL CERTAINTY� THOSE DEATHS NEED PLAY NO PART IN THE
PRACTICAL REASONING OF THE ACTOR� BUT MAY REASONABLY BE REGARDED� THOUGH TRAGIC� AS
UNINTENDED FORESEEABLESIDE EFFECTS OF THE ACTION THEY DID INTEND� )T FOLLOWS� OF COURSE�
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THAT MILITARY OPERATIONS SUCH AS STRATEGIC BOMBING¿WHERE MASSIVE DEATHS OF CIVILIANS AND
DEMORALIZATION OF THE ENEMY� ARE CHOSEN PRECISELY AS THE INTENDED MEANS TO
VICTORY¿WOULD NOT BE JUSTIFIED UNDER EITHER !QUINASÁ OR &INNISÁ APPLICATION OF 0$%����

ƒĺƒĺƑĺ ��!���+ &������$���� "�	� ���$"ĵ

2ETURNING TO THE TWO AIRCRAFT EXAMPLES OF UNINTENDED CAUSING OF DEATH DESCRIBED BY
&INNIS ABOVE���� )T IS APPROPRIATE TO CONSIDER WHETHER SIMILAR EXCULPATORY CONCLUSIONS
CAN BE REACHED REGARDING THE DEATHS CAUSED IN THESE OTHER SCENARIOS�

7ITH RESPECT TO THE FIRST HYPOTHETICAL¿IN WHICH THE PILOT WAS KILLED AS A SIDE
EFFECT OF A BOMBER BLOWING UP AN AIRCRAFT IN ORDER TO COLLECT INSURANCE ON IT¿&INNIS STATES
VERY CLEARLY� Ã;4=HE PILOT KILLED BY THE CARGO BOMBERS � � � IS TREATED WITH GROSS
INJUSTICE�Ä��� 2ELATING THIS WRONG BACK TO THE INTERMEDIATE PRINCIPLES OF PRACTICAL REASON�
HE EXPLAINS THAT THE BOMBER VIOLATES THE SECOND INTERMEDIATE PRINCIPLE PROSCRIBING
ÃARBITRARY PREFERENCES AMONGST PERSONS�Ä��� &INNIS OBSERVES� Ã;4=HE BOMBER VIOLATES THE
'OLDEN 2ULE SINCE HE WOULD NOT WISH HIS OWN LIFE TO BE THUS WILLFULLY DESTROYED BY OTHERS
ACTING NOT PURSUANT TO ANY MORAL RESPONSIBILITY �FOR EXAMPLE � OF DEFENSE OF SELF OR
OTHERS	 BUT TO DESIRE FOR GAIN�Ä��� "Y REJECTING PRACTICAL REASONÁS GRASP OF ANOTHERÁS BASIC
GOOD OF LIFE AS SIMILAR TO ONEÁS OWN¿AND SHARED EQUALLY BY ONESELF AND THE OTHER¿THE
CARGO BOMBER ACTS UNFAIRLY IN WILLINGLY���� IF NOT INTENTIONALLY� CAUSING THE FORESEEN
DESTRUCTION OF THE OTHERÁS �THE PILOTÁS	 BASIC GOOD OF LIFE�

)N FURTHER ELABORATING THE INJUSTICE DONE TO THE CARGO PILOT� &INNIS ADDS ÃHIS LIFE IS
SIMPLY TREATED AS IF IT WERE OF LESS VALUE THAN THE INSURANCE MONEY GAINED BY THE

��� #ONSIDER &INNISÁ COMMENTS ON THE BOMBING OF (IROSHIMA�
;4=HE REASON FOR SELECTING (IROSHIMA FOR ATOMIC ATTACK WAS NOT THAT ITS MODEST
MILITARY INSTALLATION CHALLENGED THE 53 OR ITS FORCES � � � � )T WAS RATHER THAT (IROSHIMA
MET THE REQUIREMENT THAT SOME *APANESE CITY BE DESTROYED� WITHOUT WARNING� BY AN
ATTACK DESIGNED TO MAXIMIZE THE SHOCK OF DESTRUCTION OF PEOPLE AND STRUCTURES� AND
SO OVERCOME *APANESE WILLINGNESS TO CONTINUE THE WAR � � � � 4HE MORALLY SIGNIFICANT
INTENT OF THOSE WHO PLANNED AND ORDERED THE OPERATION AGAINST (IROSHIMA WAS NOT
MERELY TO DESTROY THE MILITARY TARGET BUT RATHER TO DESTROY THE CITY AND MANY OF ITS
INHABITANTS�

.5#,%!2 $%4%22%.#%� SUPRA NOTE �� AT ���
��� 3EE SUPRA e )))���!��� NOTES ������ AND ACCOMPANYING TEXT�
��� #% 6OL� ))� SUPRA NOTE �� AT ����
��� 3EE SUPRA NOTES ������ AND ACCOMPANYING TEXT�
��� #% 6OL� ))� SUPRA NOTE �� AT ���� (ERE &INNIS TACITLY CONCEDES THAT AT TIMES AN ACTOR CAN AND MUST RECOGNIZE

THE RIGHTS OF OTHERS TO INTERFERE WITH ONEÁS OWN PURSUIT OF BASIC GOODS�
��� &INNIS USES ÀWILLFULLYÁ HERE IN THE SAME SENSE AS ÃNOT UNINTENTIONALLYÄ WHICH HE USES TO MEAN UNINTENDED�

BUT NOT THE RESULT OF ACCIDENT� MISTAKE� OR LACK OF FORESIGHT� Ã"Y ANOTHER NUANCE OF OUR LANGUAGE� IS IT ALSO A
CASE� ) THINK� OF ÀWILLFULLYÁ KILLING¿FOR ÀWILLFULLYÁ� TO MY EAR� MEANS NOT UNINTENTIONALLY� )D� 3EE SUPRA NOTE ����
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BOMBER�Ä��� (ERE� HIS LANGUAGE SUGGESTS THAT HE SEES THE CARGO BOMBERÁS CONDUCT AS ALSO
VIOLATING THE INTERMEDIATE PRINCIPLE PROSCRIBING ÃARBITRARY PREFERENCES AMONGST
VALUES�Ä��� !S NOTED IN PRIOR DISCUSSION OF THIS PRINCIPLE� &INNIS WRITES� Ã;4=HERE MUST BE
NO LEAVING OUT OF ACCOUNT� OR ARBITRARY DISCOUNTING OR EXAGGERATION� OF ANY OF THE BASIC
HUMAN VALUES�Ä��� 4HE CARGO BOMBERÁS PREFERENCE� HOWEVER� FOR A MERE INSTRUMENTAL
GOOD� I�E�� MONEY� �PERHAPS DESIRED AS A MEANS TO ENHANCE HIS OWN BASIC GOOD OF LIFE	
ENTIRELY DISREGARDS THE VALUE OF THE PILOTÁS BASIC GOOD OF LIFE� !S NOTED IN DISCUSSION OF
THIS PRINCIPLE ABOVE� IT IS UNREASONABLE TO PURSUE ONE BASIC GOOD TO THE TOTAL EXCLUSION OF
OTHER BASIC GOODS� +NOWINGLY� EVEN IF NOT INTENTIONALLY� CAUSING DESTRUCTION OF AN
INSTANTIATION OF THE BASIC GOOD OF LIFE AS A SIDE EFFECT� WITHOUT PROPER JUSTIFICATION IS NOT
JUSTIFIED� 4O CAUSE AS A SIDE EFFECT� THE COMPLETE DESTRUCTION OF ANOTHERÁS PARTICIPATION IN
THE BASIC GOOD OF LIFE� FOR THE SAKE OF AN INTENTIONAL CHOICE OF A LIMITED INSTRUMENTAL GOOD�
E�G�� MONEY� COULD NEVER BE RATIONALLY JUSTIFIED BY THE DIRECTIVENESS OF PRACTICAL REASON
TOWARD ALL THE BASIC GOODS�

4URNING TO THE SECOND AIRCRAFT HYPOTHETICAL¿WHERE THE STEWARD GIVES A DISABLED
PARACHUTE TO THE BOMBLADEN HIJACKERTERRORIST FORESEEING THAT SHE WOULD FALL TO CERTAIN
DEATH¿&INNIS STATES WITHOUT ELABORATION� ÃTHE STEWARDÁS TREATMENT OF THE
HIJACKERTERRORIST ÃDOES THE TERRORIST NO INJUSTICE� ONE GOING ABOUT TO KILL OTHERS IS NOT
TREATED UNFAIRLY BY LETHAL COUNTER MEASURES�Ä��� (ERE &INNIS IS CLEARLY REFERRING TO THE
EXCULPATORY ANALYSES ILLUSTRATED IN THE SELFDEFENSE AND TACTICALBOMBING SITUATIONS
PRESENTED ABOVE���� 5NDER THAT ANALYSIS� FOLLOWING !QUINAS� A PERSON UNJUSTLY SUBJECT TO
A THREAT OF DEATH OR SERIOUS HARM BY ANOTHER MAY ACT TO PROTECT THEMSELVES BY USING
FORCE� EVEN DEADLY FORCE TO STOP THE THREAT� 7ITHOUT ENTAILING ANY INTENTION ON THE PART
OF THE ACTOR TO KILL� THE ACTORÁS EFFORTS AND THE FORCE REQUIRED TO ÀTERMINATE THE THREAT�Á
MAY PERMISSIBLY CAUSE� UNDERSTOOD AS A SIDE EFFECT� THE DEATH OF THE PERSON�S	 CREATING
THE THREAT�

&INNISÁ CONCLUSION THEN PROPOSES THAT THE STEWARD� WHO DISABLED THE PARACHUTE
THUS CAUSING THE FEMALE TERRORISTÁS FORESEEN DEATH IS GUILTLESS OF ANY MORAL FAULT� 4HE
STEWARDÁS ACTIONS ARE ENTIRELY JUSTIFIED BY THE THREAT POSED BY THE HIJACKER� AND THE
INTENDED PROTECTION OF THREATENED PERSONS� 4HE CARGO BOMBER� OF COURSE� HAS NO SUCH
DEFENSE�

��� #% 6OL� ))� SUPRA NOTE �� AT ����
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ƒĺƒĺƑĺƐĺ ����� �����$+ �! ��&"��� ����"Ľ ��!���+ &������$����ķ
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3O WHAT IS THE APPROPRIATE TREATMENT FOR THE BOMBER IN THIS SITUATION� &INNIS DOES NOT
HESITATE TO ASSIGN HIM THE HIGHEST FORM OF CRIMINAL LIABILITY� I�E�� MURDER� (E� HOWEVER�
NOTES A PROBLEM GIVEN THE LIMITED AND RESTRICTED CATEGORIES AVAILABLE TO HIS PROSECUTORS IN
HOMICIDE CASES�

)N A LEGAL SYSTEM WHICH DIVIDES ALL CRIMINAL HOMICIDE INTO TWO SHARPLY

DISTINGUISHED CATEGORIES¿MURDER AND MANSLAUGHTER¿ RANKED IN GRAVITY� IT

IS EASY TO SYMPATHIZE WITH THE PRESSURE TO ASSIGN THE CARGO BOMBER TO THE

MORE SERIOUS CATEGORY� NOTWITHSTANDING THAT THE CATEGORIZATION CENTRES ON

THE DISTINCTION BETWEEN THE INTENDED AND THE NONINTENDED BUT RECKLESS OR

CULPABLY NEGLIGENT CAUSING OF DEATH� THAT THAT THE CARGO BOMBERÁS KILLING IS

NOT A CASE OF INTENDING TO CAUSE DEATH����

&INNIS HERE CLEARLY EXPRESSES DISSATISFACTION WITH HIS ENVISIONED OPTIONS FOR LEGAL
PROSECUTION OF THE CARGOBOMBER� !LTHOUGH THE PILOTÁS DEATH FOR &INNIS� IS¿STRICTLY
UNDERSTOOD¿AN UNINTENDED� ALBEIT FORESEEN� SIDE EFFECT� NO JUSTIFICATION EXISTS FOR THE
CARGOBOMBERÁS WILLINGLY��� CAUSING THAT DEATH� !S SEEN IN BOTH THE SELFDEFENSE AND
TACTICALBOMBING SITUATIONS� PROPORTIONATE GOODS WERE INTENDED THAT BALANCED AND
JUSTIFIED THE UNINTENDED CAUSING OF DEATHS IN THOSE SCENARIOS� 4HE CARGOBOMBERÁS KILLING
OF THE PILOT� HOWEVER� IS NOT SIMILARLY JUSTIFIED� !CCORDINGLY� &INNIS DOES NOT HESITATE TO
ASSERT THAT THE CARGOBOMBER IS DESERVING OF CONVICTION FOR HOMICIDE AT THE HIGHEST LEVEL
OF CULPABILITY AND PUNISHMENT� I�E�� MURDER�

&INNISÁ PROSECUTOR� HOWEVER� HAS ONLY ONE TYPE OF HOMICIDE THAT CAN BE
PROSECUTED FOR MURDER� INTENTIONAL HOMICIDE� 4HEREFORE�¿BECAUSE THE PILOTÁS DEATH WAS�
EX HYPOTHESI� NOT INTENDED¿ THE CARBOBOMBER CANNOT BE CHARGED WITH MURDER� 4HE ONLY
OPTIONS� THEN� THAT REMAIN FOR &INNISÁ PROSECUTOR ARE� MANSLAUGHTER FOR RECKLESSNESS� OR
THE THIRD LEVEL OF HOMICIDE FOR CRIMINAL NEGLIGENCE� .ONE OF THESE� HOWEVER� SATISFY
&INNIS GIVEN THE ÃPRESSUREÄ TO METE OUT A PROPER PUNISHMENT DUE THE EGREGIOUS NATURE OF
THE CARGOBOMBERÁS CONDUCT�

)N RESPONSE TO THIS DISSATISFACTION� &INNIS PROPOSES AS AN ALTERNATIVE� Ã;4=HE CLEAR
HEADED WAY OF ACCEDING TO THIS PRESSURE IS� ) SUGGEST TO BROADEN THE DEFINITION OF MURDER
TO INCLUDE NOT ONLY �A	 KILLING WITH INTENT TO KILL BUT ALSO �B	 DOING WITHOUT LAWFUL
JUSTIFICATION OR EXCUSE AN ACT WHICH ONE IS SURE WILL KILL�Ä��� /F COURSE� THE OPTION OF A

��� #% 6OL� ))� SUPRA NOTE �� AT ����
��� &OR &INNISÁ USE OF ÀWILLINGLYÁ AS INCLUDING ÀNOT INTENDEDÁ SEE SUPRA NOTE ����
��� #% 6OL� ))� SUPRA NOTE �� AT ����
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MURDER PROSECUTION UNDER SECTION �B	 OF &INNISÁ PROPOSED STATUTE WOULD APPLY TO THE
CARGOBOMBER� )N VIEW OF HIS UNLAWFUL ACT OF BLOWING UP THE AIRCRAFT FOR MONEY� KNOWING
THE PILOT WOULD INDUBITABLY PERISH� 4HE CARGOBOMBER WOULD HAVE NO JUSTIFICATION OR
EXCUSE DEFENSE� 4HE AIRCRAFTSTEWARD ON THE OTHER HAND� IF CHARGED WITH MURDER� WOULD
PRESUMABLY BE ENTITLED TO THE ÀDEFENSE OF OTHERSÁ JUSTIFICATION DEFENSE�

&INNISÁ PLIGHT� HOWEVER� WOULD BE FULLY RESOLVED BY THE -ODEL 0ENAL #ODE SECTIONS
DEALING WITH MURDER� AND ITS CORRESPONDING GRADES AND DEFINITIONS���� -0# e ��� BEGINS
WITH A GENERAL DEFINITION OF HOMICIDE� Ã#RIMINAL (OMICIDE� ��	 ! PERSON IS GUILTY OF
CRIMINAL HOMICIDE IF HE PURPOSELY� KNOWINGLY� RECKLESSLY OR NEGLIGENTLY CAUSES THE DEATH
OF ANOTHER HUMAN BEING�Ä 3UBSECTION ��	 ADDS Ã#RIMINAL HOMICIDE IS MURDER�
MANSLAUGHTER� OR NEGLIGENT HOMICIDE�Ä 4HIS� OF COURSE� IS GENERALLY CONSISTENT WITH
&INNISÁ ACCOUNT OF HOMICIDE STATED ABOVE� WHERE THE OPTIONS ARE MURDER� MANSLAUGHTER�
OR NEGLIGENT HOMICIDE� 4HE ADVANTAGE OF THE -0# PROVISIONS� HOWEVER� IS FOUND IN ITS
SPECIFICATION OF MULTIPLE CULPABILITY STATES OF MIND �MENS REA	 SUFFICIENT FOR INDICTMENT
AND CONVICTION FOR MURDER� e ������ -URDER PROVIDES�

��	 #RIMINAL HOMICIDE CONSTITUTES MURDER WHEN�

�A	 IT IS COMMITTED PURPOSELY OR KNOWINGLY� OR

�B	 IT IS COMMITTED RECKLESSLY UNDER CIRCUMSTANCES MANIFESTING
EXTREME INDIFFERENCE TO THE VALUE OF HUMAN LIFE�

4HE CRUCIAL ISSUES� OF COURSE� RELATE TO HOW THE -0# DEFINES ITS TERMS� 4HE
RELEVANT DEFINITION OF ÃKNOWINGLYÄ APPLICABLE TO THE -0# PROVIDES�

e������B	 +NOWINGLY

! PERSON ACTS KNOWINGLY WITH RESPECT TO A MATERIAL ELEMENT OF AN OFFENSE

WHEN� �II	 IF THE ELEMENT INVOLVES A RESULT OF HIS CONDUCT� HE IS AWARE THAT IT IS

PRACTICALLY CERTAIN THAT HIS CONDUCT WILL CAUSE SUCH A RESULT �EMPHASIS ADDED	����

)N SHORT� THE -0# MURDER PROVISION SOLVES ALL OF &INNISÁ CONCERNS� )T WOULD APPEAR� FOR
EXAMPLE THAT A PROSECUTOR COULD PROCEED� CONFIDENT OF CONVICTION� DIRECTLY AGAINST THE
#ARGOBOMBER FOR MURDER UNDER e ��������	�A	 ÀKNOWINGLYÁ PRONG�

4HE PRECEDING SECTION HAS ILLUSTRATED THAT &INNISÁ ACCOUNT OF INTENTION AND SIDE
EFFECTS DOES NOT DO AWAY WITH CULPABILITY FOR SIDE EFFECTS� IN FACT HE CLEARLY INDICATES THAT
PUNISHMENT� EVEN PUNISHMENT FOR MURDERS BROUGHT ABOUT AS FORESEEN SIDE EFFECTS� CAN
BE APPROPRIATE� Ã;/=NE WHO INFLICTS DEATH� EVEN AS A SIDE EFFECT� IN ORDER TO EFFECT SUCH
AN INSTRUMENTALIZATION OF ANOTHER HAS IN THE FULLEST SENSE� ÀNO EXCUSEÁ FOR THUS KNOWINGLY

��� 3EE-ODEL 0ENAL #ODE� e���� AND e����� �!M� ,AW )NST� ����	�
��� )D�� e�����
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CAUSING DEATH� 7E SHOULD NOT COMPLAIN IF BOTH LAW AND COMMON MORAL THOUGHT TREAT THIS
AS MURDER�Ä���

!T THE SAME TIME� HOWEVER� &INNIS CAUTIONS THAT¿WHILE IT MAY BE APPROPRIATE TO
TREAT UNINTENDED� BUT UNFAIRLY ACCEPTED FORESEEN DEATHS AS MURDER¿ THIS SHOULD NOT BE
AN OCCASION TO WARP THE AUTHENTIC AND PHILOSOPHICALLY CORRECT CONCEPT OF ÀINTENT�Á 4HE
CARGO BOMBERÁS KNOWLEDGE THAT THE PILOTÁS DEATH WOULD FOLLOW WITH PRACTICAL CERTAINTY�
THOUGH A VALID BASIS FOR A MURDER CHARGE IN THAT CASE� DOES NOT MAKE� AND SHOULD NOT BE
UNDERSTOOD TO IMPLY� THAT SUCH KNOWLEDGE IS IN REALITY A FORM OF INTENT� !S &INNIS WRITES�
REFERRING TO SITUATIONSWHERE ÃKNOWINGLYÄWILL SUPPORT AMURDER CONVICTION� Ã;.=OR SHOULD
WE DISTORT OUR UNDERSTANDING OF INTENTION SO AS TO BRING THIS WITHIN THE CATEGORY OFMURDER
SUPPOSED� TOO CASUALLY� TO BE LIMITED TO INTENT TO KILL �OR SERIOUSLY HARM	�Ä��� 4HUS� WHILE
ACCEPTING IN PRINCIPLE ANY DEFINITION OF MURDER� LIKE THE -0#ÁS� AS ABLE TO BE COMMITTED
EITHER ÃPURPOSELY OR KNOWINGLY�Ä &INNIS SEEKS TO EMPHASIZE THAT THEY ARE NOT ONE AND THE
SAME AND SHOULD NOT BE CONFLATED�

Ɠĺ �(�!(��)

4HE FOREGOING SECTIONS OF THIS ARTICLE HAVE ELABORATED CENTRAL FACETS OF &INNISÁ NATURAL LAW
THEORY� 4O RECAP� &INNIS PROPOSES THAT HUMAN LIFE IS� AMONG OTHERS� A BASIC GOOD OF
PRACTICAL REASON� AND THUS CAN NEVER BE INTENTIONALLY DAMAGED OR DESTROYED� 4O DO SO
WOULD GENERATE COGNITIVE SCHIZOPHRENIA� PITTING A PERSON AGAINST HIS OWN NATURAL
INCLINATIONS AND FIRST PRINCIPLES OF ACTION� WHICH IN THEIR INTEGRAL DIRECTIVENESS ESTABLISH
THE EXPERIENCE OF ÀMORAL OUGHT�Á (IS THEORY OF INTENTION AND CHOICE HIGHLIGHTS THE
IMPORTANCE OF A METICULOUSLY PRECISE UNDERSTANDING OF INTENTIONS AS BEARING ON ONEÁS
RATIONALLY AND FREELY CHOSEN ENDS AND MEANS� "Y MEANS OF FORMING INTENTIONS� I�E�� THE
INTEGRAL PARTS OF THEIR PLANS OR PROPOSALS ADOPTED BY CHOICE� ACTORS REFLEXIVELY DETERMINE
THEIR OWN MORAL CHARACTER�

!T THE SAME TIME� AS A COROLLARY TO THESE PREVIOUS INSIGHTS� &INNIS CLARIFIES THE
OFTEN OVERLOOKED ROLE PLAYED IN MORAL PHILOSOPHY BY SIDE EFFECTS� I�E�� CONSEQUENCES OF
CHOICES AND ACTIONS THAT ARE NOT INTENDED BUT WHICH ARE OFTEN FORESEEN WITH GREATER OR
LESSER CERTITUDE� &INNIS� UNSURPRISINGLY� DOES NOT APPROVE OF EVERY HARMFUL ACTION SIMPLY
BECAUSE ITS BAD CONSEQUENCES MAY BE UNINTENDED� 2ATHER� GIVEN THE COMPLEXITY OF
HUMAN LIFE� WITH ITS THREATS AND DANGERS� HE OFFERS A RESOLUTION TO THE DILEMMA THAT WOULD

��� #% 6OL� ))� SUPRA NOTE �� AT ����
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BE CREATED BY PROHIBITING ANY AND ALL DAMAGE TO BASIC GOODS� A HUMAN IMPOSSIBILITY� (E
PROPOSES AN EQUITABLE RESOLUTION TO ANY SUCH ABSOLUTIST NORM� #AUSING EVIL� EVEN DEATH OF
ANOTHER PERSON� MAY AT TIMES� PERMISSIBLY BE CAUSED AS A FORESEEN OR FORESEEABLE SIDE
EFFECT� I�E�� WHEN THE DEATH ITSELF DOES NOT PLAY ANY ROLE IN AN ACTORÁS PLANS OR PURPOSE�
WHEN THE ACTOR DOES NOT CHOOSE THE DEATH AS AN END OR A MEANS� &OLLOWING !QUINAS� HE
ADDS THE REQUIREMENT THAT THERE MUST BE A REASONABLE PROPORTION BETWEEN THE GOOD
INTENDED AND THE UNINTENDED EVIL CAUSED� REFLECTION MUST BE GIVEN TO THE INTENDED GOOD
OF THE ACTION WEIGHED AGAINST THE SERIOUSNESS OF THE UNINTENDED HARM BROUGHT ABOUT�

Ɣĺ ���	�$����� ��$��$���"

)N THIS CONCLUDING PART OF THE PRESENT ARTICLE� CONSIDERATIONWILL BE GIVEN TO &INNISÁ ACCOUNT
OF ÃCONDITIONAL INTENTIONS�Ä (E ELABORATES THIS CONCEPT IN REFERENCE TO TWO PIVOTAL %NGLISH
SPRINGGUN CASES NOTED IN THE )NTRODUCTION� )LOTT V� 7ILKES �+INGÁS "ENCH ����	��� AND ITS
PROGENY "IRD V� (OLBROOK �#OURT OF #OMMON 0LEAS ����	���� "OTH EXAMINE CLAIMS BROUGHT
WITH RESPECT TO THE CONTROVERSIAL USE OF THESE POTENTIALLY LETHAL ÃMANTRAPSÄ SET TO DETER
WOULDBE TRESPASSERS�

!S WILL BECOME CLEAR IN THE ENSUING REFLECTIONS� &INNIS CONTENDS THAT AN ACTOR WHO
ENGAGES IN THIS SORT OF DEFENSIVE PRACTICE IS� ALBEIT CONDITIONALLY� JUST INTENDING� I�E�� CHOOSING
DIRECTLY AGAINST A BASIC GOOD� IN CAUSING TRESPASSERS TO BE SHOT AND EITHER KILLED OR SEVERELY
WOUNDED� &INNIS CONTENDS THAT EVEN IF THE LANDOWNER HAS NO DESIRE TO HARM �IN FACT THERE
MAY BE A DESIRE NOT TO HARM	� THE HARM IF IT SHOULD OCCUR WOULD BE INTENDED� CONDITIONALLY�
ON THE PART OF THE ACTOR�

&INNIS DESCRIBES THE PRACTICE AT ISSUE IN THE FOLLOWING MANNER�

4HE TYPICAL MANTRAP WAS IN FACT A SPRING GUN� A HEAVILY LOADED SHOTGUN� ITS

TRIGGER ATTACHED TO SPRINGS AND WIRES ARRANGED IN HIDDEN LINES ALONG WHICH

THE BLAST OF SHOT WOULD TRAVEL WHEN ANYBODY TRIPPED THEM� 4YPICALLY� SUCH

GUNS WERE SET IN WOODS AND GARDENS TO DETER� DISABLE� AND PUNISH PERSONS WHO

UNDER THE LAW OF THE DAY WERE NO MORE THAN TRESPASSERS����

3USTAINED DISCUSSION OF THIS ISSUE IS FOUND IN HIS )NTENTION IN 4ORT ,AW ESSAY� AND COMMENCES
WITH ALLUSION TO *USTICE (OLMESÁ COMMENTS IN THE WELLKNOWN ���� ÃATTRACTIVE NUISANCEÄ

��� �����	 ��� %� 2� ��� �+�"�	 �5�+�	�
��� �����	 ��� %� 2� ��� �#�0�	 �5�+�	�
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CASE� 5NITED :INC #HEMICAL #O� V "RITT���� )N "RITT� CONTRASTING SITUATIONS WHERE ADULTS� RATHER
THAN CHILDREN� ARE INJURED UPON TRESPASS� (OLMES WROTE� Ã)F THE CHILDREN HAD BEEN ADULTS
THEY WOULD HAVE HAD NO CASE� 4HEY WOULD HAVE BEEN TRESPASSERS AND THE OWNER OF THE
LAND WOULD HAVE OWED NO DUTY TO REMOVE EVEN HIDDEN DANGER� IT WOULD HAVE BEEN ENTITLED
TO ASSUME THAT THEY WOULD OBEY THE LAW AND NOT TRESPASS�Ä��� )F� HOWEVER� THE LANDOWNER
PREPARES A HIDDEN TRAP FOR THE TRESPASSER� (OLMES NOTES THE DIFFERENCE� Ã4HE LIABILITY FOR
SPRING GUNS AND MANTRAPS ARISES FROM THE FACT THAT THE DEFENDANT HAS � � � EXPECTED THE
TRESPASSER AND PREPARED AN INJURY THAT IS NOMORE JUSTIFIED THAN IF HE HAD HELD THE GUN AND
FIRED IT�Ä���

ƔĺƐĺ �&$"ķ $&���"ķ �������"ķ ��	 "��$�&�"

&INNISÁ DISCUSSION� HOWEVER� IMMEDIATELY TURNS TO CONSIDERATION OF THE IMPORTANT %NGLISH
TORT CASE DECIDED JUST OVER ��� YEARS BEFORE 5NITED :INC�

ƔĺƐĺƐĺ ���$$ (ĸ )����" ���"��" �(�! ��$��$Ĺ ���	�$����� �!
�$��!)�"�

)N THIS CASE� THE PLAINTIFF )LOTT TRESPASSED DURING DAYLIGHT HOURS WITH A COMPANION ONTO
DEFENDANT 7ILKESÁ �� TO �� ACRE PRIVATE WOOD���� 4HEIR PURPOSE WAS TO GATHER NUTS� 4HE
PRIVATE WOOD WAS SITUATED ALONG A PUBLIC WAY� AND 7ILKES HAD PLACED NINE OR TEN SPRING
GUNS AT VARIOUS HIDDEN LOCATIONS ON HIS PROPERTY CONCEALED BY TRIP WIRES���� )N ADDITION�
Ã;S=EVERAL BOARDS WERE AFFIXED� CONTAINING NOTICE TO THE PUBLIC THAT SUCH INSTRUMENTS WERE
SO PLACED�Ä��� )LOTTÁS COMPANION SPECIFICALLY WARNED HIM ABOUT THE PRESENCE OF THE GUNS�
AND REFUSED TO ENTER UNLESS )LOTT PROCEEDED FIRST� 4HEY ENTERED ONTO THE PROPERTY AND )LOTT
WAS INJURED WHEN HE TREAD UPON A WIRE CONNECTED TO ONE OF THE SPRINGGUNS���� !T THE END
OF TRIAL IN THIS CASE� THE JUDGES UNANIMOUSLY REJECTED PLAINTIFF )LOTTÁS ARGUMENTS� AND FOUND
THAT NO ACTION COULD BE MAINTAINED AGAINST DEFENDANT LANDOWNER 7ILKES�

��� 5NITED :INC� � #HEMICAL #O� V� "RITT� ��� 5�3� ��� �����	�
��� )D� AT ����
��� )D�
��� �����	 ��� %�2� ��� �+�"�	 �5�+�	�
��� Ã$EFENDANT � � � HAD SET A CERTAIN SPRINGGUN CHARGED WITH GUNPOWDER AND LEADEN SHOT� IN A CERTAIN PART

OF SAID WOOD AND PREMISES� NEAR THOSE PARTS OVER WHICH THE RIGHT OF WAY EXTENDED� WITH A CERTAIN WIRE
COMMUNICATING WITH THE LOCK AND OTHER PARTS OF THE SAID SPRINGGUN BY THE TREADING ON OR TOUCHING OF WHICH
WIRE� THE SAID GUN COULD BE LET OFF AND FIRED � � � �Ä )D� AT ����

��� )D�
��� )D�

���
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)N HIS ARTICLE� )NTENTION IN 4ORT ,AW���� &INNIS PROVIDES A CRITIQUE OF THE VARIOUS JUDGESÁ
OPINIONS IN )LOTT� (E INTRODUCES HIS DISCUSSION� HOWEVER� WITH CONSIDERATION OF SOME
CONTEMPORANEOUS EDITORIAL COMMENTS ON THE CASE OFFERED BY 3YDNEY 3MITH���� A POPULAR
��TH CENTURY %NGLISH EDITORIALIST� 3MITHÁS COMMENTS ALONG WITH &INNISÁ ADDED EMPHASIS
SET THE TONE AND NICELY ENCAPSULATE &INNISÁ CRITIQUE OF THE )LOTT OPINION�

) DO NOT SAY THAT THE SETTER OF THE TRAP OR GUN ALLURES THE TRESPASSER INTO IT� BUT

) SAY THAT THE PUNISHMENT HE INTENDS FOR THE MAN WHO TRESPASSES AFTER NOTICE

IS DEATH� (E COVERS HIS SPRING GUN WITH FURZE AND HEATH� AND GIVES IT THE MOST

NATURAL APPEARANCE HE CAN� AND IN THAT GUN HE PLACES SLUGS BYWHICH HEMEANS

TO KILL THE TRESPASSER� 4HE KILLING OF AN UNCHALLENGED� UNRESISTING PERSON� )

REALLY CANNOT HELP CONSIDERING TO BE AS MUCH MURDER AS IF THE PROPRIETOR HAD

SHOT THE TRESPASSER WITH HIS GUN � � � $OES IT ;MATTER= WHOSE HAND OR WHOSE

FOOT PULLS THE STRING WHICH MOVES THE TRIGGER�¿THE REAL MURDERER IS HE WHO

PREPARES THE INSTRUMENT OF DEATH� AND PLACES IT IN A POSITION THAT SUCH HAND OR

FOOT MAY TOUCH IT� FOR THE PURPOSES OF DESTRUCTION�Ä���

&INNIS� FULLY ENDORSING 3MITHÁS EDITORIAL OPINION� RESTATES IT IN THE FOLLOWING WAY

0UT STRICTLY IN THE LANGUAGE OF INTENT� � � � JUST AS PERSONALLY SHOOTING A

TRESPASSER ENGAGED IN NO ACT OR THREAT OF VIOLENCE IS SIMPLY KILLING OR

WOUNDING WITH INTENT TO KILL OR WOUND� 3O TOO SETTING A SPRING GUN INVOLVES

INTENDING �CONDITIONALLY BUT REALLY	 TO DO THE SAME ÀWITHOUT FIRING THE SHOT�Á

!ND WHAT ONE CANNOT� LAWFULLY� WITH INTENT� ACCOMPLISH ÀDIRECTLYÁ �IN PERSON	

ONE CANNOT� WITH THE SAME INTENT� ACCOMPLISH ÀINDIRECTLYÁ �MECHANICALLY	

�EMPHASIS ADDED	����

4HUS� &INNIS SUMMARIZES IN ONE SHORT PARAGRAPH THE ARGUMENT THAT� AS HE STATES� ÃWAS IN
FACT PUT SQUARELY BY THE PLAINTIFF ÁS COUNSEL � � � AND UNANIMOUSLY REJECTED BY FOUR
WELLREGARDED JUDGES OF THE #OURT OF +INGÁS "ENCH� %XPRESSLY CONTRARY� HOWEVER� TO
&INNISÁ CONTENTION THAT 7ILKES HAD A CONDITIONAL INTENTION TO KILL OR SERIOUSLY INJURE
TRESPASSERS� THE JUDGES OF THE COURT UNANIMOUSLY HELD THAT )LOTTÁS INJURY WAS NOT CAUSED

��� 3EE� E�G�� &INNIS� SUPRA NOTE ��
��� 3EE� E�G�� Ã3YDNEY 3MITH� �BORN *UNE �� ����� 7OODFORD� %SSEX� %NG�¿DIED &EB� ��� ����� ,ONDON	�

ONE OF THE FOREMOST %NGLISH PREACHERS OF HIS DAY� AND A CHAMPION OF PARLIAMENTARY REFORM� �
� � 3MITH WAS ALSO FAMOUS FOR HIS WIT AND CHARM�Ä 3YDNEY 3MITH� %.#9#,/0%$)! "2)4!..)#!
HTTPS���WWW�BRITANNICA�COM�BIOGRAPHY�3YDNEY3MITH�

��� &INNIS� )NTENTION IN 4ORT ,AW� SUPRA NOTE �� AT �������
��� )D� AT ����

���
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INTENTIONALLY BY 7ILKES� AND THEREFORE )LOTT COULD MAINTAIN NO LEGAL ACTION AGAINST 7ILKES
FOR HIS INJURY����

"ASED ON VARIOUS ASPECTS OF &INNIS THEORY OF INTENT AND CHOICE CONSIDERED ABOVE�
AND BASED ON VARIOUS STATEMENTS OF THE JUDGES IN )LOTT AND ITS PROGENY "IRD V� (OLBROOK����

GOOD REASONS SUPPORT THE CONCLUSION THAT &INNIS SIMPLY BEGS THE QUESTION WHEN HE
CONCLUDES¿AS IN THE QUOTE ABOVE¿THAT A PERSON WHO SETS A SPRING GUN NECESSARILY
INTENDS TO KILL CONDITIONALLY� I�E�� IF A TRESPASSER SHOULD DISREGARD WARNINGS AND ENTER� )N
ORDER TO DRAW OUT REASONS IN SUPPORT OF THIS CONCLUSION� IT WILL BE NECESSARY TO CONSIDER
THE ACTUAL REASONING FOUND IN THE JUDGESÁ OPINIONS�

)N THE OPENING PARAGRAPHS OF )LOTT� A SHORT OPINION AUTHORED BY #HIEF *USTICE
!BBOTT� THE JUDGE FIRST NOTES THAT THE CASE DOES NOT REQUIRE THE COURT TO DECIDE ÃWHETHER
A TRESPASSER SUSTAINING AN INJURY FROM A LATENT ENGINE OF MISCHIEF� PLACED IN A WOOD OR IN
GROUNDS WHERE HE HAD NO REASON TO APPREHEND PERSONAL DANGER� MAY OR MAY NOT
MAINTAIN AN ACTION�Ä��� 7HILE !BBOTT EXPRESSES HIS BELIEF THAT THE USE OF SUCH ENGINES IS
INHUMANE� HE NEVERTHELESS ADDS� ÃAT THE SAME TIME ) CANNOT BUT ADMIT THAT REPEATED AND
INCREASING ACTS OF AGGRESSION TO PROPERTY MAY PERHAPS REASONABLY CALL FOR INCREASED
MEANS OF DEFENSE AND PROTECTION�Ä���

!FTER THIS INTRODUCTORY REMARK� !BBOTT PROPOSES�

) BELIEVE THATMANY PERSONSWHO CAUSE ENGINES OF THIS DESCRIPTION TO BE PLACED

ON THEIR GROUNDS DONOT DO SOWITH THE INTENTION OF INJURING ANY ONE� BUT REALLY

BELIEVE THAT THE NOTICES THEY GIVE OF SUCH ENGINES BEING THERE� WILL PREVENT ANY

INJURY FROM OCCURRING� AND THAT NO PERSON WHO SEES THE NOTICE WILL BE WEAK

AND FOOLISH ENOUGH TO EXPOSE HIMSELF TO THE PERILOUS CONSEQUENCE LIKELY TO

ENSUE FROM HIS TRESPASS����

)N RESPONSE TO THIS JUDICIAL FINDING OF NO INTENT� &INNIS COUNTERS� Ã4HE FALLACIES ABOUT
INTENTION ARE IN EACH CASE CLEAR ENOUGH � � � � ;5=NLESS HE WAS SUPPOSING A HIGH DEGREE OF
IGNORANCE OR SELFDECEPTION ABOUT THE FREQUENT ÀACCIDENTSÁ INVOLVING SPRING GUNS�
;!BBOTT= CLEARLY CONFUSES INTENDING WITH HOPING�Ä��� (ERE &INNIS SUGGESTS THAT !BBOTT
ERRONEOUSLY BELIEVED THAT WHEN LANDOWNERS SET SPRING GUNS THEY SUBJECTIVELY HOPED THAT

��� 3EE� E�G�� !BBOTTÁS CONCLUDING SENTENCE AND FINAL HOLDING� Ã) AM OF THE OPINION THAT THIS ACTION CANNOT BE
MAINTAINED�Ä )LOTT AT ����

��� 3EE �����	 ��� %�2� ��� �#�0�	 �5�+�	�
��� 4HIS QUESTION WAS NOT IN PLAY� BECAUSE )LOTT� AS NOTED IN THE RECITATION OF FACTS� WAS ON ACTUAL NOTICE THAT

GUNS WERE PLACED ON THE PROPERTY� 4HE QUESTION� HOWEVER� WAS DECIDED IN "IRD V� (OLBROOK EIGHT YEARS AFTER
)LOTT� !S WILL BE SHOWN INFRA SEE NOTES ��� AND ��� AND ACCOMPANYING TEXT THE QUESTION IS RELEVANT TO THE
CONSIDERATION OF THE )LOTT HOLDING�

��� )D��
��� )LOTT� AT ����
��� &)..)3� )NTENTION IN 4ORT ,AW� SUPRA NOTE �� AT ����

���
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NO TRESPASSER WOULD BE KILLED� !CCORDING TO &INNIS� HOWEVER� !BBOTT WAS WRONG� AND THE
LANDOWNERS IN FACT INTENDED TO KILL TRESPASSERS� !S &INNIS EXPLAINS� Ã,ANDOWNERS OF THIS
KIND ;!BBOTT= ENVISAGES MAY WELL BOTH DESIRE AND HOPE THAT NO ONE WILL TRESPASS AND THUS
THAT NO ONE WILL BE SHOT� YET THEY CLEARLY DO INTEND THAT THOSE �IF ANY	 WHO DO TRESPASS
WILL BE SHOT�Ä���

-OVING ON TO 3YDNEY 3MITHÁS DIRECT COMMENTS CONCERNING !BBOTTÁS STATEMENTS
ON THE SUBJECT OF THE THE LANDOWNERSÁ BELIEFS� 3MITH WRITES�

"UT IF THIS BE THE REAL BELIEF OF THE ENGINEER¿IF HE THINK THE MERE NOTICE WILL

KEEP PEOPLE AWAY¿THEN HEMUST THINK IT AMERE INUTILITY THAT THE GUNS SHOULD

BE PLACED AT ALL� )F HE THINK THAT MANY WILL BE DETERRED� AND A FEW COME� THEN

HEMUSTMEAN TO SHOOT THOSE FEW� (E WHO BELIEVES HIS GUN WILL NEVER BE CALLED

UPON TO DO ITS DUTY� NEED SET NO GUN� AND TRUST TO RUMOUR OF THEIR BEING SET� OR

BEING LOADED� FOR HIS PROTECTION � � � � (E WHO SETS A LOADED GUNMEANS IT SHOULD

GO OFF IF IT IS TOUCHED����

(ERE &INNIS� AGAIN APPROVINGLY ADOPTS 3MITHÁS LOGIC� Ã-EANS TOÁ IS ANOTHER SYNONYM FOR
ÀINTENDS TOÁ�Ä���

! FEW REMARKS REGARDING 3MITHÁS COMMENTS ARE IN ORDER� &IRST� 3MITHÁS POINT
HINGES ON THE BELIEF THAT THE POPULATION OF SURREPTITIOUS TRESPASSERS AND POACHERS WAS
GULLIBLE AND EASILY HOODWINKED� 9ET� THESE QUALITIES ARE NOT OFTEN ATTRIBUTED TO PERSONS OF
SUCH STEALTHY ILK� 0RESUMABLY� IF THE FACTS PLAYED OUT AS SUGGESTED BY 3MITH� IT WOULD
ARGUABLY NOT TAKE LONG FOR THE RUSE TO BE DISCOVERED� SPREAD BY ÃRUMOUR�Ä AND THE
FAUXDETERRENT RENDERED IMPOTENT� 7ITH RESPECT TO NECESSITY OF THE PLACEMENT AND
CONCEALMENT OF THE GUNS FOR PURPOSES OF DETERRENCE� *USTICE "AYLEY OBSERVES�

4HE ;PLAINTIFF ÁS= DECLARATION STATES THAT THE PLAINTIFF HADNONOTICE OF THE PLACES

OR OF THE DIRECTION IN WHICH THE GUNS THEMSELVES WERE PLACED� OR WHERE THE

WIRES COMMUNICATING WITH THE GUNS WERE PLACED� BUT IT IS NOT NECESSARY TO

GIVE NOTICE TO THE PUBLIC THAT GUNS ARE PLACED IN SUCH PARTICULAR SPOTS IN SUCH

PARTICULAR FIELDS� FOR THAT WOULD DEPRIVE THE PROPERTY OF THE INTENDED PROTECTION� �

� )T IS SUFFICIENT FOR A PARTY GENERALLY TO SAY� Ã4HERE ARE SPRING GUNS IN THIS

WOODÄ �EMPHASIS ADDED	����

(ERE "AYLEY ILLUSTRATES HIS CLEAR UNDERSTANDING THAT IT IS THE CONCEALMENT OF THE GUNS�
COMBINED WITH THE POSTING OF WARNINGS THAT FUNCTIONS AS THE DETERRENT AGAINST UNLAWFUL

��� )D�
��� )D�
��� )D�
��� )LOTT� AT ����

���
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ENTRY ONTO THE PREMISES� 4HE MOST SECURE WAY FOR A LANDOWNER TO GUARANTEE THE EFFICACY
OF THIS DETERRENT AGAINST TRESPASS �FOR WHATEVER REASON	¿AND DISPEL ANY PUBLIC DOUBT
ABOUT THE REALITY OF THE WARNINGS¿ WOULD BE TO ACTUALLY LOAD AND SET THE GUNS �PERHAPS IN
THE PRESENCE OF TRUSTWORTHY CITIZENS	� 3MITHÁS AND &INNISÁ PROPOSED SUBTERFUGE REEKS OF
GLIB CLEVERNESS EXUDED BY UPPER CLASS CITY GENTLEMEN WHO HAVE NO GARDENS OR FIELDS TO
PROTECT FROM TRESPASS�

/F COURSE� THE PRINCIPAL ISSUE BEFORE THE COURT� AS EVIDENCEDBY THE JUDGESÁ LASERLIKE
FOCUS ON THE QUESTION OF INTENT� IS WHETHER 3MITH IS CORRECT WHEN HE STATES� Á(E WHO SETS A
LOADED GUNMEANS IT SHOULD GO OFF IT IF IS TOUCHED�Á AND� WHETHER &INNIS� IS CORRECT IN ADDING
À-EANS TOÁ IS ANOTHER SYNONYM FOR ÀINTENDS TOÁ���� 4HESE STATEMENTS OF 3MITH AND &INNIS�
HOWEVER� IN POINT OF FACT� APPEAR TO MISS THE ENTIRE OBJECT OF THE SPRINGGUN DETERRENT AS
IT FUNCTIONS IN )LOTT� 4HIS POINT DID NOT ESCAPE THE JUDGES HEARING THE CASE� *USTICE "AYLEY
WROTE�

3UCH INSTRUMENTS MAY BE UNDOUBTEDLY PLACED WITHOUT ANY INTENTION OF DOING

INJURY� AND FOR THE MERE PURPOSE OF PROTECTING PROPERTY BY MEANS OF TERROR�

AND IT IS EXTREMELY PROBABLE THAT THE DEFENDANT IN THIS CASE WILL FEEL AS MUCH

REGRET AS ANY MAN FOR THE INJURY THAT THE PLAINTIFF HAS SUSTAINED����

7ITH RESPECT TO "AYLEYÁS POINT HERE� &INNIS RESPONDS THAT IT ÃFAILS TO RECALL THAT ONE INTENDS
NOT ONLY ONEÁS ULTIMATE ENDS �SAY� PROTECTING ONEÁS PROPERTY	 BUT ALSO ALL THE MEANS ONE
HAS CHOSEN TO FURTHER THOSE ENDS �SAY� INJURING OR KILLING POACHERS AS A PUNISHMENT� AND
AS A DETERRENT TO AND DISABLEMENT FROM FUTURE POACHING	� /NE CHOSEN MEANS ARE INDEED�
ONEÁS PROXIMATE ENDS�Ä���

��� &)..)3� )NTENTION IN 4ORT ,AW� SUPRA NOTE �� AT ����
��� )LOTT� AT ����
��� )D� (ERE &INNIS� AGAIN FOLLOWING !QUINAS� NOTES THAT A CHOSEN A MEANS TO SOME END� MAY ITSELF BECOME

A PROXIMATE END� WHICH IN TURN MAY REQUIRE DELIBERATION AND CHOICE ABOUT THE MEANS BY WHIHOW THAT
INTERMEDIATE END IS TO BE ACHIEVED�

;)=NTENTION REGARDS THE END AS A TERMINUS OF THE MOVEMENT OF THE WILL� .OW A
TERMINUS OF MOVEMENT MAY BE TAKEN IN TWO WAYS� &IRST� THE VERY LAST TERMINUS�
WHEN THE MOVEMENT COMES TO A STOP� THIS IS THE TERMINUS OF THE WHOLE MOVEMENT�
3ECONDLY� SOME POINT MIDWAY� WHICH IS THE BEGINNING OF ONE PART OF THE MOVEMENT�
AND THE END OR TERMINUS OF THE OTHER� 4HUS IN THE MOVEMENT FROM ! TO # THROUGH "�
# IS THE LAST TERMINUS� WHILE " IS A TERMINUS� BUT NOT THE LAST� !ND INTENTION CAN BE OF
BOTH� #ONSEQUENTLY THOUGH INTENTION IS ALWAYS OF THE END� IT NEED NOT BE ALWAYS OF
THE LAST END�

;)NTENTIO RESPICIT FINEM SECUNDUM QUOD EST TERMINUSMOTUS VOLUNTATIS� )N MOTU AUTEM POTEST ACCIPI TERMINUS DUPLICITER�
UNO MODO� IPSE TERMINUS ULTIMUS� IN QUO QUIESCITUR� QUI EST TERMINUS TOTIUS MOTUS� ALIO MODO� ALIQUOD MEDIUM� QUOD
EST PRINCIPIUM UNIUS PARTIS MOTUS� ET FINIS VEL TERMINUS ALTERIUS� 3ICUT IN MOTU QUO ITUR DE A IN C PER B� C EST TERMINUS
ULTIMUS� B AUTEM EST TERMINUS� SED NON ULTIMUS� %T UTRIUSQUE POTEST ESSE INTENTIO� 5NDE ETSI SEMPER SIT FINIS� NON TAMEN
OPORTET QUOD SEMPER SIT ULTIMI FINIS�= 4(/-!3 !15).!3� 35--! 4(%/,/')!% )))� Q� ��� ART� �� CORP� �&ATHERS OF THE
%NGLISH $OMINICAN 0ROVINCE TRANS�� "ENZIGER ����	 �������	�

���
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(ERE� &INNIS REVEALS HIS CLEAREST ASSESSMENT OF HOW A LANDOWNERÁS PRACTICAL REASONING
UNFOLDS� !PPARENTLY� AS HE ENVISIONS IT� THE LANDOWNER BEGINS HIS PRACTICAL DELIBERATION
WITH A GRASP OF THE BENEFIT OF PROTECTING HIS PROPERTY FROM TRESPASS� POACHING� THEFT� ETC�
4HEN� HAVING VOLITIONALLY SET THAT AS HIS END� HE PROCEEDS TO DELIBERATE ABOUT MEANS� I�E��
HOW HE CAN ACHIEVE THAT PROTECTION� !T THE END OF THIS DELIBERATIVE PROCESS� ACCORDING TO
&INNIS� THE LANDOWNER CHOOSES ÀTO KILL OR INJURE POACHERSÁ AS THE MEANS� �I�E�� PUNISHMENT�
DETERRENT AND DISABLEMENT OF TRESPASSERS	 TO THAT END�

&INNISÁ CONCLUSION HERE� HOWEVER� OPENLY IMPUGNS THE UNANIMOUS FACTUAL FINDINGS
OF THE COURTÁS MEMBERS IN )LOTT� 4HAT THE JUDGES HIGHLIGHT THE QUESTION OF INTENT CONFIRMS
THAT THERE WAS NO CONFUSION ABOUT THE CRITICAL ISSUE� WHETHER THE LANDOWNER INTENDED TO
KILL OR INJURE AS A MEANS TO PROTECT THEIR PROPERTY� 4HEY ALL CONCLUDED HE DID NOT HAVE ANY
SUCH INTENTION� &OR &INNIS OF COURSE� AS EXPLAINED ABOVE���� HAVING THE INTENTION THAT HE
ATTRIBUTES TO THE LANDOWNERS� TO KILL OR INJURE TO PROTECT PROPERTY� REQUIRES LANDOWNERS TO
CHOOSE THE SETTING OF SPRINGGUNS PRECISELY ÀIN ORDER TO KILL OR INJUREÁ AS THE MEANS TO THAT
END���� 4O REPEAT &INNISÁ POSITION ON INTENT� CHOICE� AND MEANS�

7HAT CONSEQUENCES� RESULTS� OUTCOMES OF ONEÁS CHOOSING AND DOING ARE TO BE

JUDGED INTENDED � � � � IS SETTLED SIMPLY BY CONSIDERING WHY ONE IS DOING

WHAT ONE IS DOING� COUNTING AS WITHIN THE PROPOSAL ONE HAS ADOPTED BY CHOICE�

EVERYTHING WHICH ONE WANTS FOR ITS OWN SAKE ;END= OR FOR THE SAKE OF WHAT ONE

WANTS FOR ITS OWN SAKE ;MEANS TO END=����

4HEREFORE� ON &INNISÁ ACCOUNT OF THE LANDOWNERSÁ INTENTION� IN ANSWER TO THE QUESTION OF
WHY THE LANDOWNERS SET THE SPRINGGUNS� THEY� IF TRUTHFUL� MUST ANSWER� À) WANT TO
PROTECT MY PROPERTY FROM TRESPASSERS BY MEANS OF KILLING OR SERIOUSLY INJURING THEM�Á )F
THIS ADEQUATELY DESCRIBES THE PLAN OR PROPOSAL OF THE LANDOWNERS� IN &INNISÁ MIND THIS
WOULD INDEED ENTAIL A CONDITIONAL INTENTION TO KILL OR INJURE� IF THEY TRESPASS� /F COURSE�
BASED ON &INNISÁ THEORY OF CHOICE THIS WOULD ALSO ENTAIL THAT THE LANDOWNERS MUST BE
UNDERSTOOD TO CHOOSE IN A VERY PRECISE AND SPECIFIC WAY¿THE VERY DEATHS OR SERIOUS INJURY
OF THE TRESPASSERS¿AS AN INTEGRAL PART OF THEIR PLAN AND PROPOSAL TO PROTECT THEIR
PROPERTY FROM TRESPASSERS�

*USTICE "AYLEY IN )LOTT� HOWEVER� IN THE ACT OF HOLDING THAT LANDOWNERS WHO SET UP
THE SPRINGGUNS DO SO ÃWITHOUT ANY INTENTION OF DOING INJURY � � �Ä� IMMEDIATELY ADDS ÃFOR
THE MERE PURPOSE OF PROTECTING PROPERTY BYMEANS OF TERROR �EMPHASIS ADDED	�Ä )F� HOWEVER�
AS "ALEY AFFIRMS� A LANDOWNER WHO SETS UP A LOADED SPRINGGUN HAS NO INTENTION TO INJURE�

��� 3EE SUPRA e )))�!� NOTE ��� AND ACCOMPANYING TEXT�
��� 3EE ESP� SUPRA NOTE ��� AND TEXT�
��� #% 6OL� ))� SUPRA NOTE �� AT ����

���
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HOW CAN THE JUDGE SIMULTANEOUSLY AFFIRM IN THE SAME BREATH THAT THE LANDOWNERÁS TRUE
INTENT IS ÃPROTECTING PROPERTY BY MEANS OF TERROR�Ä )F A LANDOWNERÁS INTENT IS NOT TO INJURE
OR KILL� HOW THEN COULD SETTING SPRING GUNS ACHIEVE ITS DETERRENT PURPOSE� AS *USTICE "ALEY
HIMSELF PROPOSES� ÃBY MEANS OF TERROR�Ä

! CLOSE REVIEW OF THE )LOTT OPINIONS REVEALS THE CLEAR ANSWER TO THIS QUESTION¿AN
ANSWER TO WHICH &INNIS DEVOTES SCANT ATTENTION� )N THE COURSE OF THEIR INDIVIDUAL
OPINIONS THE JUDGES REPEATEDLY EMPHASIZE THAT THEIR HOLDING RESTS SOLIDLY UPON THE FACT
THAT NOTICE OF THE PRESENCE OF SPRINGGUNS WAS CLEARLY COMMUNICATED TO )LOTT AND THE
PUBLIC AT LARGE� )N SHORT� THE JUDGES CONCLUDE THAT )LOTT HAS NO ACTION AGAINST 7ILKES BASED
ON HIS INTENTIONAL� VOLUNTARY DECISION TO ENTER ONTO THE PROPERTY DESPITE KNOWING THE
CHARACTER OF THE RISK� 4HE JUDGES GO ON TO EXPLAIN THIS TRIGGERS TWO DISTINCT BUT RELATED
LEGAL GROUNDS FOR ABSOLVING 7ILKES OF RESPONSIBILITY� �	 GIVEN THE NOTICES� )LOTT VOLUNTARILY
ASSUMED THE RISK OF DEATH OR SERIOUS INJURY� AND �	 )LOTTÁS INTENTIONAL CHOICE TO ENTER THE
PROPERTY� HAVING BEEN APPRISED OF THE DANGER� IS THE ÀPROXIMATE CAUSEÁ OF HIS OWN
INJURIES� THUS CUTTING OFF ANY LIABILITY OF 7ILKES�

ƔĺƐĺƐĺƐĺ ���$$Ľ" �""&��$��� � $�� !�"�

)N SUPPORT OF )LOTTÁS ÀASSUMPTION OF THE RISKÁ �VOLENTI NON FIT INJURIA	 ÃTO THE WILLING THERE IS NO
INJURYÄ DOCTRINE� CONSIDER THE FOLLOWING STATEMENTS OF THE JUDGES�

)T IS SUFFICIENT FOR A PARTY GENERALLY TO SAY Ã4HERE ARE SPRINGGUNS IN THEWOOD�Ä

AND IF ANOTHER THEN TAKES UPON HIMSELF TO GO INTO THE WOOD� KNOWING THAT HE

IS IN THE HAZARD OF MEETING WITH THE INJURY WHICH THE GUNS ARE CALCULATED TO

PRODUCE� IT SEEMS TO ME THAT HE DOES IT AT HIS OWN PERIL� AND MUST TAKE THE

CONSEQUENCES OF HIS OWN ACT� 4HE MAXIM OF LAW� VOLENTI NON FIT INJURIA APPLIES�

FOR HE VOLUNTARILY EXPOSES HIMSELF TO THE MISCHIEF WHICH HAS HAPPENED����

)N THIS CASE IT IS FOUND BY THE JURY THAT THE PLAINTIFF ACTUALLY KNEW THAT THE

SPRING GUNS WERE SET IN THIS WOOD� � � � ;7=E CANNOT SAY THAT AN ACTION MAY BE

MAINTAINED AGAINST THE DEFENDANT FOR DOING AN ACT LIKE THE ONE IN QUESTION����

4HE JURY HAVE FOUND THAT THE PLAINTIFF �BEFORE HE ENTERED THE WOOD	 KNEW THAT

ENGINES LIKE THAT BY WHICH HE SUFFERED IN CONSEQUENCE OF HIS TRESPASS WERE

PLACED THERE� TO HIM THEREFORE� THEY CEASED BE LATENT ENGINES OF MISCHIEF� ���

��� )LOTT� AT ����
��� )D� AT ����
��� )D�

���
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#ONSIDERING THE PRESENT ACTION MERELY ON THE GROUND OF NOTICE� AND LEAVING

UNTOUCHED THE GENERAL QUESTION AS TO THE LIABILITY INCURRED BY PLACING SUCH

ENGINES AS THESE WHERE NO NOTICE IS BROUGHT HOME TO THE PARTY INJURED� ) AM

OF OPINION THAT THIS ACTION CANNOT BE MAINTAINED����

7HERE AMAN � � � IS ACTUALLY APPRISED BEFORE HE ENTERS THAT THE GUNS ARE THERE�

HE CANNOT AFTERWARD COMPLAIN THAT THERE HAS NOT BEEN A PROPER AND SUFFICIENT

NOTICE GIVEN����

;4=HE PARTY WHO SO ENTERS� WITH FULL KNOWLEDGE OF THE DANGER� IS HIMSELF THE

CAUSE OF THE MISCHIEF THAT ENSUES AND FALLS WITHIN THE PRINCIPLE OF LAW� VOLENTI

NON FIT INJURIA� FOR AS HE KNEW THAT THE SPRING GUNS WERE PLACED� THERE� HE CAN

HAVE NO RIGHT OF ACTION FOR AN INJURY WHICH RESULTED FROM HIS OWN ACT ALONE����

;)=T CANNOT BE UNLAWFUL TO SET SPRINGGUNS IN AN ENCLOSED FIELD� AT A DISTANCE

FOR ANY ROAD� GIVING SUCH NOTICE THAT THEY ARE SET� AS TO RENDER IT� IN THE HIGHEST

DEGREE� PROBABLE� THAT ALL PERSONS IN THE NEIGHBOURHOODMUST KNOW THAT THEY

ARE SO SET����

ƔĺƐĺƐĺƑĺ �� �!�*���$� ��&"�

)N SUPPORT OF A FINDING OF NO ÀPROXIMATE CAUSEÁ BETWEEN7ILKESÁ CONDUCT AND )LOTTÁS INJURIES
CONSIDER THE FOLLOWING COURT STATEMENTS�

4HE ONLY DOUBT WHICH ) HAVE ENTERTAINED DURING THE COURSE OF THE ARGUMENT
ARISES OUT OF THAT MAXIM OF LAW� THAT A MAN CANNOT DO THAT INDIRECTLY WHICH
HE CANNOT DO DIRECTLY� ) AM NOW � HOWEVER� SATISFIED � THAT THAT PRINCIPLE HAS
NO APPLICATION TO THE PRESENT CASE� WHERE THE PLAINTIFF HAD EXPRESS NOTICE THAT
THE SPRINGGUNS WERE PLACED ON PREMISES WHERE HE WRONGFULLY ENTERED� � � �
IN THAT CASE THE ACT OF FIRING OFF THE GUN� WHICHWAS THE CAUSE OF THE INJURY� WAS
HIS ACT� AND NOT THE ACT OF THE PERSON WHO PLACED THE GUN THERE����

.OW IN THE PRESENT CASE� IN ORDER TO MAKE THE FIRING OFF OF THIS GUN THE ACT OF

THE PERSON WHO PLACED IT THERE� WE MUST CONSIDER HIM AS DOING INDIRECTLY THE

SAME THING AS IF HE HAD TAKEN UP THE GUN AT THE TIME AND SHOT THE PLAINTIFF�

AND WE MUST CONSIDER THE LATTER AS A MERE INSTRUMENT� NOT AN ACTOR� )F HE

HAD SEEN THE WIRES AND TROD ON THEM WITH THE INTENTION OF FIRING OFF THE GUN�

IT IS CLEAR THAT THAT WOULD HAVE BEEN HIS OWN ACT� (ERE HE ENTERED THE WOOD
��� )D� AT ����
��� )D� AT ����
��� )D�
��� )D� AT ����
��� )D� AT ����
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WITH FULL NOTICE THAT THOSE ENGINES WERE PLACED THERE� AND WITH THE

KNOWLEDGE� THEREFORE� THAT THE DANGER WAS UNAVOIDABLE� 3O FAR AS WAS

CONCERNED� THE CAUSE OF THE MISCHIEF COULD NOT BE CONSIDERED AS LATENT� AND

THE ACT OF LETTING OFF THE GUN� WHICH WAS THE CONSEQUENCE OF HIS TREADING ON

THE WIRE� MUST BE CONSIDERED WHOLLY AS HIS ACT� AND NOT THE ACT OF THE PERSON

WHO PLACED THE GUN THERE����

4HE JUDGESÁ INSISTENT FOCUS ON THE ROLE OF NOTICE� VIZ�� THE POSTED WARNINGS� IN
PRONOUNCING 7ILKESÁ INNOCENCE� CLARIFIES THAT THEY ENVISIONED THE ÃTERRORÄ BY WHICH THE
LANDOWNERS LAWFULLY INTENDED TO DETER TRESPASSERS AND POACHERS� WAS NOT¿AS &INNIS
CONTENDS¿THE INTENTIONAL ÀKILLINGÁ OF SUCH PERSONS� 2ATHER� THE CONCLUSION MOST
CONSISTENT WITH THE FINDING OF THE JUDGES AND COMMON SENSE WAS THAT FIRST AND FOREMOST�
THE LANDOWNERSÁ TRUE PLAN WAS TO PROTECT THEIR PROPERTY BY INTENTIONALLY GENERATING AS A
DETERRENT A GREAT FEAR OF DEATH �I�E�� TERROR	� 4HIS� IT IS SUGGESTED� IS A MORE PLAUSIBLE
ACCOUNT OF THE LANDOWNERÁS INTENT� 2ATHER THAN INTENDING TO KILL� THEY INTENDED TO DETER
TRESPASSERS BY BOTH SETTING REAL GUNS AND THEN ADEQUATELY WARNING� AS 7ILKES DID� ABOUT
THEIR LETHAL PRESENCE� 4HAT THIS WAS THEIR INTENTION� AND NOT KILLING� IS EVIDENCED
PRECISELY BY THE FACT THAT WARNINGS WERE POSTED� AS WAS EXPLICITLY RECOGNIZED BY ALL THE
JUDGES OF THE +INGÁS "ENCH IN )LOTT� )F THE LANDOWNERSÁ TRUE INTENTION IN SETTING UP SPRING
GUNS WAS TO DETER BY KILLING OR SERIOUSLY INJURING TRESPASSERS� THEY WOULD NOT HAVE POSTED
WARNINGS�

)N ORDER TO CONFIRM THIS INTERPRETATION OF )LOTT V� 7ILKES� IT WILL BE USEFUL TO BRIEFLY
CONSIDER ITS COMPANION CASEWHICH AROSE EIGHT YEARS AFTER THE DECISION IN )LOTT AND INWHICH
NO NOTICES OF HIDDEN SPRING GUNS WERE POSTED�

ƔĺƐĺƑĺ ��!	 (ĸ ����!��� ŐƐѶƑѶő

)N THIS CASE���� (OLBROOK� THE DEFENDANT� HAD RENTED A ÃWALLED GARDENÄ AND WAS GROWING
AND SELLING ÃVALUABLE FLOWERROOTS� PARTICULARLY TULIPS� OF THE CHOICEST AND MOST EXPENSIVE
DESCRIPTION�Ä��� (OLBROOK AND HIS WIFE LIVED IN A SMALL SUMMERHOUSE IN THE MIDDLE OF THE
GARDEN� (OLBROOK HAD BEEN ROBBED� SHORTLY BEFORE THE EVENTS GIVING RISE TO THE LITIGATION�
OF FLOWERS AND ROOTS VALUED AT ��b���� 3OON AFTER THAT THEFT AND IN ORDER TO PROTECT HIS
PROPERTY� (OLBROOK WITH THE AID OF ANOTHER MAN�

��� )D� AT ����
��� 3EE ALSO �����	 ��� %� 2� ��� �#�0�	 �5�+�	�
��� "IRD� AT ����
��� 3EE� E�G�� ��b 0OUNDS 3TERLING IN ���� WAS THE EQUIVALENT OF ������ 5�3� DOLLARS IN ����� #ALCULATED AT
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PLACED IN THE PROPERTY A SPRING GUN� THE WIRES CONNECTED WITH WHICH WERE

MADE TO PASS FROM THE DOORWAY OF THE SUMMER HOUSE TO SOME TULIP BEDS� AT

THE HEIGHT OF ABOUT FIFTEEN INCHES FROM THE GROUND� AND ACROSS THREE OR FOUR OF

THE GARDEN PATHS� WHICH WIRES WERE VISIBLE FROM ALL PARTS OF THE GARDEN OR THE

GARDEN WALL� BUT IT WAS ADMITTED BY THE $EFENDANT� THAT THE 0LAINTIFF HAD NOT

SEEN THEM� AND THAT HE HAD NO NOTICE OF THE SPRING GUN AND THE WIRES BEING

THERE� AND THAT THE 0LAINTIFF HAD GONE INTO THE GARDEN FOR AN INNOCENT PURPOSE�

TO GET BACK A PEAFOWL ;PEACOCK= THAT HAD STRAYED����

)T WAS ALSO PROVED AT TRIAL THAT (OLBROOK HAD BEEN ASKED BY TWO PERSONS ON TWO SEPARATE
OCCASIONS PRIOR TO THE INCIDENT WHETHER HE HAD PUT UP ANY NOTICE OF THE SPRING GUNS� ONE
PERSON ADVISED HIM TO DO SO� (OLBROOK� HOWEVER� RESPONDED THAT HE DID NOT ÃCONCEIVE THAT
THERE WAS ANY LAW TO OBLIGE HIM TO DO SO�Ä AND THE $EFENDANT DESIRED SUCH PERSON NOT TO
MENTION TO ANYONE THAT THE GUNWAS SET� ÃLEST THE VILLAIN SHOULD NOT BE DETECTED�Ä��� /N THE
EVENING OF -ARCH ��� ����� A NEIGHBORÁS PEACOCK FLEW INTO (OLBROOKÁS GARDEN� "IRD� A ��
YEAROLD MALE� CLIMBED (OLBROOKÁS GARDEN WALL TO HELP A SERVANT OF THAT NEIGHBOR RETRIEVE
THE PEACOCK� !FTER CALLING OUT TO SEE IF ANYONE WAS IN THE GARDEN AND RECEIVING NO ANSWER�
"IRD JUMPED DOWN INTO THE GARDEN� Ã!ND THE BOYÁS FOOT COMING IN CONTACT WITH � � � THE
WIRES� CLOSE TO � � � WHERE THE GUN WAS SET� IT WAS THEREBY DISCHARGED� AND � � � ITS CONTENTS�
CONSISTING OF LARGE � � � SHOT� WERE LODGED IN � � � HIS KNEEJOINT� AND CAUSED A SEVERE
WOUND�Ä���

)N )LOTT� AS NOTED ABOVE� #HIEF *USTICE!BBOTT HAD SPECIFICALLY OBSERVED THAT THAT CASE
DID NOT REQUIRE THE COURT TO DECIDE ÃWHETHER A TRESPASSER SUSTAINING AN INJURY FROMA LATENT
ENGINE OF MISCHIEF� PLACED IN A WOOD OR IN GROUNDS WHERE HE HAD NO REASON TO APPREHEND
PERSONAL DANGER� MAY OR MAY NOT MAINTAIN AN ACTION�Ä��� 4HIS QUESTION� AS CAN BE GLEANED
FROM THE FACTS RELATED ABOVE� WAS THE PRECISE ISSUE RAISED BY "IRDÁS ACTION AGAINST (OLBROOK�
)N THIS CASE� WHICH NEITHER #HIEF *USTICE !BBOTT NOR *USTICE "AYLEY PARTICIPATED IN� THE COURT
UNANIMOUSLY HELD� CITING REASONING IN ))LOTT V� 7ILKES� THAT AN ACTION COULD BE MAINTAINED
BY "IRD AGAINST (OLBROOK�

7ITHOUT BELABORING THE DETAILS OF THE COURTÁS ANALYSIS� THE FOLLOWING STATEMENT IN
"IRD OF #HIEF *USTICE "EST� WHO DID PARTICIPATE IN )LOTT� SUFFICES TO SUMMARIZE ITS MAIN LINE
OF REASONING� !FTER QUOTING A NUMBER OF STATEMENTS FROM )LOTT RELATING TO THE REQUIREMENT
THAT NOTICE OF SPRINGGUNS BE POSTED BY LANDOWNERS IF THEY ARE TO AVOID LIABILITY� #HIEF
*USTICE "EST WRITES�

��� "IRD� AT ����
��� )D� AT �������
��� )D� AT ����
��� 3EE SUPRA NOTE ��� AND ACCOMPANYING TEXT�
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) AM� THEREFORE� CLEARLY OF THE OPINION THAT HE WHO SETS SPRING GUNS� WITHOUT

GIVING NOTICE� IS GUILTY OF AN INHUMAN ACT� AND THAT IF INJURIOUS CONSEQUENCES

ENSUE� HE IS LIABLE TO YIELD REDRESS TO THE SUFFERER� "UT THIS CASE STANDS ON

GROUND DISTINCT FROM ANY THAT HAVE PRECEDED IT� )N GENERAL� SPRING GUNS HAVE

BEEN SET FOR THE PURPOSE OF DETERRING� THE $EFENDANT PLACED HIS FOR THE EXPRESS

PURPOSE OF DOING INJURY� FOR WHEN CALLED ON TO GIVE NOTICE� HE SAID� Ã)F ) GIVE

NOTICE� ) SHALL NOT CATCH HIM�Ä (E INTENDED THEREFORE� THAT THE GUN SHOULD BE

DISCHARGED� AND THAT THE CONTENTS SHOULD BE LODGED IN THE BODY OF THIS VICTIM�

FOR HE COULD NOT BE CAUGHT IN ANY OTHER WAY�Ä ���

"IRD THUS CONFIRMS THAT WHEN NO POSTED WARNINGS ARE PROVIDED� ALL THE VIEWS OF &INNIS
ABOUT THE SETTING OF SPRING GUNS AND CONDITIONAL INTENTIONS TO KILL IF A TRESPASSER ENTERS
ARE VERIFIED� &INNIS IS CORRECT THAT THE LANDOWNER MUST INTEND THAT IF A PERSON ENTERS THE
PROPERTY�THE INTRUDER WILL BE SEVERELY INJURED OR KILLED� 4O WHAT OTHER MOTIVATION� APART
FROM GROSS CARELESSNESS� CAN A CONSCIOUS FAILURE TO POST WARNINGS BE ATTRIBUTED�

ѵĺ "�!���Ŋ�&�"ķ 	��$� ��	 "�	� ���$"

(AVING EXPLORED THE CONTOURS OF THE JUDGESÁ LOGIC IN THEIR OPINIONS IN )LOTT AND "IRD� IT IS
POSSIBLE TO RESPOND DIRECTLY TO 3YDNEY 3MITHÁS AND &INNISÁ ARGUMENT THAT� Ã(E WHO SETS
A LOADED GUN MEANS IT SHOULD GO OFF IT IF TOUCHED�Ä !ND &INNIS IMMEDIATELY ADDS À;M=EANS
TOÁ IS ANOTHER SYNONYM FOR ÀINTENDS TO�Á Ä��� )T IS RELEVANT AND PROPER TO INQUIRE HOW THE
LANDOWNER IN )LOTT WOULD RESPOND TO THE ACCUSATION OR BETTER THE QUESTION� ÃWHAT DID YOU
INTEND BY SETTING A LOADED GUN THAT WILL GO OFF IF IT IS TOUCHED� &OR� IF LOADING THE GUN WAS
PART OF THE LANDOWNERÁS PLAN OR PROPOSAL HE SHOULD BE ABLE TO PROVIDE SOME EXPLANATION�

ƕĺ "�!���Ŋ�&�"ķ ���	�$����� ��$��$���"ķ ��	 "�	� ���$"

4HE PRECEDING STATEMENT OF #HIEF *USTICE "EST IN "IRD SHEDS� AS DESCRIBED WITH A TERM
DEAR TO &INNIS���� ÃDIAPHANOUSÄ LIGHT ON )LOTT� !S EXPLAINED ABOVE� THE JUDGES IN "IRD� A

��� "IRD� AT ���
��� )D�
��� 3EE GENERALLY &INNIS� )NTENTION IN 4ORT ,AW� SUPRA NOTE �� AT ����
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CASE OF FIRST IMPRESSION���� CLEARLY REJECT &INNISÁ CONTENTION THAT SETTING SPRING GUNS
NECESSARILY ENTAILS A CONDITIONAL INTENTION TO KILL� 2ATHER� AS ARGUED ABOVE WITH RESPECT TO
)LOTT� THE JUDGES UNANIMOUSLY INTERPRETED THE POSTING OF CLEAR WARNINGS AS EVIDENCE THAT
THE INJURY CAUSED BY THE SPRINGGUN WAS NOT INTENDED� BUT INSTEAD THE SPRINGGUNS WERE
ÃSET FOR THE PURPOSE OF DETERRINGÄ¿NOT BY KILLING AS &INNIS WOULD HAVE IT¿BUT BY MEANS
OF TERROR AND FEAR� 4HE COURT GOES ON TO FIND� CONTRARIWISE� THAT (OLBROOK� BY FAILING TO
GIVE WARNING� ÃPLACED HIS ;GUNS= FOR THE EXPRESS PURPOSE OF DOING INJURY�Ä #ONTINUING AND
TYING THE FAILURE TO WARN WITH ITS PROPER IMPLICATION� THE COURT FOUND THAT DEFENDANT
(OLBROOK ÃINTENDED THEREFORE THAT THE GUN SHOULD BE DISCHARGED� AND THAT THE CONTENTS
SHOULD BE LODGED IN THE BODY OF THE VICTIM�Ä

ƕĺƐĺ ���	�$����� ��$��$���" $� ���� ��	 ��$��$ $� 	�$�! �+ ��!
��	 $�!!�!

4HESE DICTA IN "IRD CONFIRM THE PLAUSIBILITY OF THE PRECEDING INTERPRETATION OF )LOTT OFFERED
IN RESPONSE TO 3MITHÁS AND &INNISÁ QUERY ABOVE� )N ANSWER TO THE QUESTION ÃWHYÄ SET LOADED
GUNS� THE JUDGES IN BOTH )LOTT AND "IRD APPRECIATED THAT 7ILKESÁ SETTING THE SPRINGGUNS
NEED NOT� AS &INNIS VIGOROUSLY MAINTAINS� ENTAIL AN INTENTION� EVEN CONDITIONALLY� ÀTO KILLÁ
AS AMEANS TO ENSURE PROTECTION OF PROPERTY� )NSTEAD¿HAVING GIVEN ABUNDANT NOTICE OF THE
PRESENCE OF THE LETHAL GUNS WHICH HAD BEEN SET¿HIS INTENTION IN SETTING SPRINGGUNS CAN
COHERENTLY BE INTERPRETED AS BEING SOLELY ÃFOR THE PURPOSE OF DETERRINGÄ BY MEANS OF FEAR
AND TERROR� NOT A CONDITIONAL INTENTION TO DETER BY KILLING AS IS CLEARLY THE CASE IN "IRD�

!CCORDINGLY� THE RESPONSE TO 3YDNEY 3MITH AND &INNISÁ QUESTION WOULD BE SIMPLY
TO PROPOSE THAT THE QUESTION IS A NONSEQUITUR� 4HE LANDOWNERSÁ REAL INTENTION IN ÀSETTING
A SPRINGGUNCUMWARNINGÁ IS PRECISELY THAT NO ONE ENTER THE PROPERTY TO BEGIN WITH� NOT
TO SEIZE OR DISABLE THE TRESPASSER FOR CAPTURE AS IN "IRD� 4HE FURTHER RESPONSE THAT COULD
BE GIVEN� AS CONSIDERED ABOVE���� WOULD BE FOR THE LANDOWNER TO EXPLAIN THAT TO BE
EFFECTIVE THE GUNS MUST ACTUALLY BE LOADED AND CONCEALED IN ORDER¿NOT TO KILL¿BUT TO
MAKE THE WARNING BELIEVABLE TO THE OCCUPANTS OF THE COMMUNITY� EFFICACIOUS TO DETER
TRESPASSERS OUT OF REAL TERROR AND FEAR� !S SUCH� THE INTENT OF THE LANDOWNERS IN REALITY IS
THAT THEIR DETERRENT PREVENT WOULDBE TRESPASSERS FROM ENTERING THE PROPERTY� 7ILKESÁ
INTENTION WAS THAT THE TERROR OF THE HIDDEN GUNS AND WARNINGS� WITH TOWNSPEOPLE
CONFIRMING THEIR LETHAL NATURE� WOULD EFFECTIVELY SCARE TRESPASSERS OFF� 3TATED IN TERMS OF
&INNISÁ ACCOUNT OF INTENTION� THE LANDOWNER COULD RESPOND � ÀMY PLAN OR PROPOSAL WAS

���3EE "IRD AT ���� Ã;4=HIS CASE STANDS ON GROUND DISTINCT FROM ANT THAT HAVE PRECEDED IT�Ä
��� 3EE SUPRA NOTES ������ AND ACCOMPANYING TEXT�
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THAT BY LETTING NEIGHBORS CLEARLY OBSERVE THAT THE GUNS WERE ACTUALLY LOADED AND BY
PLACING ABUNDANT WARNINGS� WORD WOULD SPREAD� ) WOULD BE ABLE TO PROTECT MY PROPERTY
BY INTIMIDATING AWAY INTRUDERS BY FEAR AND TERROR OF CERTAIN DEATH OR SERIOUS INJURY�Á )F A
LANDOWNER EXECUTES CONDUCT IN ACCORD WITH THIS PROPOSAL¿A PLAN THAT SHOULD REASONABLY
DETER TRESPASSERS FROM ENTERING IN THE FIRST PLACE¿IT IS DISINGENUOUS THEN TO ACCUSE HIM
OF INTENDING� AS PART OF HIS PLAN OR PROPOSAL� THAT ÃIF SOMEONE DOES COME ON THE LANDÄ THEY BE
KILLED OR SERIOUSLY INJURED� 4HEIR PLAN OR PROPOSAL WAS THAT THE DETERRENT WOULD BE
EFFECTIVE� AND NO TRESPASSER ENTER ONTO THE LAND�

ƕĺƐĺƐĺ �������" ����""�!+ �! $�� 	�$�!!��$ $� ������ ���$�(�ĵ

7HILE THIS INTERPRETATION OF )LOTT IS CONSISTENT WITH THE REASONING OF THE COURT IN )LOTT AND
"IRD� BEFOREMOVING ON� IT IS NECESSARY TO CONSIDER YET ONE FINAL ARGUMENT OF &INNIS SEEKING
TO ESTABLISH KILLING OF TRESPASSERS IS PART OF THE LANDOWNERSÁ INTENT I�E�� PART OF THEIR ÀPLAN
OR PROPOSAL�Á IN SETTING SPRINGGUNS� &INNIS WRITES Ã4HE DETERRENT ÀOBJECTÁ �INTENT	 WILL BE
ATTAINED ONLY BY THE INFLICTION OF INJURY OR DEATH ON AT LEAST A FEW TRESPASSERS� CULPABLE OR
INNOCENT� SUCH INJURY IS THUS INTENDED AS A MEANS TO ACHIEVING THE DETERRENT OBJECTÄ����

&INNIS� HERE PROPOSES THAT IN ORDER FOR THE BONA FIDES OF THE DETERRENT TO BE
ESTABLISHED� AT LEAST A FEW PERSONS� PRESUMABLY EITHER ON THE OWNERÁS LAND OR ANOTHERÁS�
WOULD HAVE TO ATTEMPT TRESPASS AND BE KILLED OR INJURED IN THEIR EFFORTS� !ND SO� PACE
&INNIS� THOSE DEATHS MUST BE INTENDED� 4HIS LAST REPRISE OF &INNIS¿AGAIN CONTRARY TO THE
FINDINGS OF THE JUDGES IN )LOTT AND "IRD¿WORKS OFF THE QUESTIONBEGGING SUPPOSITION�
ARGUED AGAINST ABOVE� THAT THE LANDOWNERS HAVE A CONDITIONAL INTENTION TO KILL�

7ITHOUT ANY EVIDENCE SUPPORTING THIS ASSERTION� &INNIS ASSUMES AS FACT WHAT IS IN
REALITY A PURELY CONTINGENT� AND PERHAPS DOUBTFUL� MATTER� I�E�� THAT TRESPASSERS WOULD NOT
BELIEVE THE TRUTH OF THE POSTED WARNINGS UNTIL A FEW WERE ACTUALLY KILLED OR INJURED BY THE
GUNS� )N POINT OF FACT� MOST TRESPASSERS� REGARDLESS OF RECENT HISTORY� WOULD BE AWARE THAT
SPRINGGUNS� LIKE ANY SHOTGUNS� ARE EXTREMELY DANGEROUS AND� AT THE LEAST� CAPABLE OF
SERIOUSLY MAIMING� IF NOT KILLING� 4HIS KNOWLEDGE OF THE REALITY OF THE DETERRENT TO ANY
WOULDBE TRESPASSERS COULD ALSO BE GAINED� IF THE LANDOWNER TOOK� AS SUGGESTED ABOVE�
REASONABLE MEASURES TO ENSURE KNOWLEDGE OF THE TRUTH OF THE THREAT� )N SHORT� IT IS MERE
SPECULATION THAT THE ÃOBJECTÄ INTENDED AS A DETERRENT COULD ÃBE ATTAINED ONLY BY THE
INFLICTION OF INJURY OR DEATH UPON A FEW TRESPASSERS�Ä

��� &)..)3� )NTENTION IN 4ORT ,AW� SUPRA NOTE �� AT ����
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/N THE OTHER HAND� ON &INNISÁ BEHALF� IT IS NOT UNREALISTIC TO FORESEE¿THAT WITH MANY
LANDOWNERS EMPLOYING SPRINGGUNS¿SOME RASH TRESPASSERS AND POACHERS MIGHT VENTURE
THEIR FORTUNES AND DESPITE POSTED WARNINGS� BREACH THE CLOSE AND BE INJURED OR KILLED BY
ACTIVATION OF SPRINGGUNS� $OES THIS CONFIRM &INNISÁ POINT� $OES THE LANDOWNERÁS PLAN OR
PROPOSAL INCLUDE A CONDITIONAL ÀINTENT TO INJURE OR KILLÁ AT LEAST A FEW IN ORDER FOR THE
DETERRENT TO BE TAKEN SERIOUSLY� /NE CANNOT� OF COURSE� DENY THAT THE DEATH OF
TRESPASSERS BY SPRINGGUNS DESPITE THE POSTED WARNINGS IS AN ASSOCIATED RISK OF EMPLOYING
THAT MODE OF DETERRENCE� "UT� EVEN ASSUMING A PARTICULAR LANDOWNER MIGHT FORESEE THAT
POSSIBILITY WITH GREATER OR LESSER CERTAINTY� DOES THIS PROVE &INNISÁ CONTENTION THAT SUCH
DEATHS ARE THEREFORE CONDITIONALLY INTENDED BY THE LANDOWNER�

4HIS ARTICLE HAS ARGUED¿CONSISTENT WITH THE JUDGESÁ HOLDINGS IN BOTH )LOTT AND IN
"IRD¿THAT LANDOWNERS WHO SET SPRINGGUNS WITH ADEQUATE WARNINGS NEED HAVE NO INTENT
TO KILL� CONDITIONALLY OR OTHERWISE� 2ATHER� THEIR INTENTION� I�E�� THEIR PLAN OR PROPOSAL� IS TO
DETER TRESPASSERS BY MEANS OF GENUINE TERROR ACHIEVED BY SETTING GUNS ACTUALLY LOADED
WITH POWDER AND SHOT� AND BY POSTING CLEAR WARNINGS OF THEIR LETHAL PRESENCE� )N THIS
SITUATION� IF AN INTRUDER RECKLESSLY IGNORES THE WARNINGS AND PROCEEDS TO ENTER THE LAND
AND IS KILLED OR SERIOUSLY INJURED� WOULD IT NOT BE APPROPRIATE� GIVEN &INNISÁ OWN THEORY� TO
REGARD THESE INJURIES NOT AS INTENDED BUT RATHER AS FORESEEN YET UNINTENDED SIDE EFFECTS OF
THE LANDOWNERÁS CONDUCT�

)N PROPOSING THE ARGUMENT THAT SUCH KILLINGS OR INJURIES MUST NECESSARILY BE
INTENDED� &INNIS APPEARS TO HAVE DISREGARDED HIS OWN CENTRAL THESIS REGARDING THE
RELATIONSHIP BETWEEN INTENT AND FORESEEABLE CONSEQUENCES¿INCLUDING DEATHS
FORESEEABLY CAUSED EVEN WITH CERTAINTY� )T IS DIFFICULT TO ENVISION WHY A LANDOWNER IN
THESE CIRCUMSTANCES COULD NOT BE UNDERSTOOD TO BE SITUATED IN A WAY AT LEAST ANALOGOUS TO
THOSE DESCRIBED BY &INNIS ABOVE WITH RESPECT TO THE CARGO BOMBER� TERRORISTHIJACKER� AND
COMMANDER ORDERING TACTICAL BOMBING���� )N EACH OF THOSE SCENARIOS� &INNIS HAD NO
DIFFICULTY IN CONCLUDING THAT THE DEATHS¿WHICH WERE DIRECTLY CAUSED BY THE ACTORS AND
FORESEEN BY THEM WITH SUBSTANTIAL CERTAINTY¿WERE NOT CAUSED INTENTIONALLY� BUT RATHER�
WILLINGLY CAUSED AS UNINTENDED SIDE EFFECTS����

4HE SAME REASONING APPLIES TO SITUATIONS WHERE THERE MAY BE KILLINGS OR INJURY
CAUSED BY SPRINGGUNS WITH ADEQUATE WARNINGS POSTED� )S IT NOT PLAUSIBLE THAT THE DEATH
OR SERIOUS INJURY OF A TRESPASSER PLAYS NO PART IN THE PLAN OR PROPOSAL CHOSEN BY THE
LANDOWNER� 4HE LANDOWNER DOES NOT WANT OR NEED TRESPASSERS TO BE ÀMADE DEADÁ OR
SERIOUSLY INJURED IN ORDER TO ATTAIN THE GOAL OF PROPERTY PROTECTION� !LL HE NEEDS TO

��� 3EE GENERALLY SUPRA e )))�!��� NOTES ������ AND ACCOMPANYING TEXT�
��� &OR THE NONINTENTIONAL SENSE OF ÀWILLINGLYÁ USED HERE� SEE SUPRA NOTE ����
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PROTECT HIS PROPERTY IS TO AVERT� DIVERT� OR FORESTALL ENTRY� (IS INTENTION� ACCORDING TO A
FAIR READING OF THE ESTEEMED JUDGESÁ OPINIONS IN )LOTT AND "IRD� WAS SOLELY TO DETER
UNLICENSED ENTRANCE �TRESPASS	 ONTO PROPERTY BY MEANS OF FEAR AND TERROR� NOT BY MEANS
OF KILLING� 4HUS� ON THIS ANALYSIS ANY DEATHS WHICH MIGHT FORESEEABLY OCCUR� THOUGH
TRAGIC� WOULD NOT OCCUR AS PART OF THE LANDOWNERS PLAN OR PROPOSAL� 3TATED IN TERMS OF
&INNISÁ OWN THEORY� IT WOULD ONLY BE FAIR TO CONSTRUE THEM AS UNINTENDED SIDE EFFECTS� !S
&INNIS APTLY SUMMARIZES ALL THIS IN ANOTHER CONTEXT�

7HATEVER CONSEQUENCES LIE OUTSIDE ONEÁS PROPOSAL� BECAUSE NEITHERWANTED FOR

THEIR OWN SAKE NOR NEEDED AS A MEANS� ARE NOT SYNTHESIZED INTO ONEÁS WILL�

4HOUGH ONE MAY FORESEE THESE RESULTS AND ACCEPT THAT ONE WILL BE CAUSING

THEM� OR THE RISK OF THEM� ONE IS NOT ADOPTING THEM� 4HEY ARE SIDE EFFECTS�

INCIDENTALS����

ƕĺƐĺƑĺ � �) 	��$�" )��� "$!���$��� $�� 	�$�!!��$ ���$

/N THE OTHER HAND� ONE MIGHT ASK� WHAT IS THE IMPLICATION IF ANY UNINTENDED DEATHS THAT
MIGHT OCCUR ARE WELCOMED BY THE LANDOWNER INSOFAR AS THEY WILL INCREASE THE DETERRENT
EFFECT OF SPRINGGUNS� 7OULD THIS CHANGE THE EVALUATION OF THE LANDOWNERÁS INTENT�

0RECISELY SUCH A QUESTION IS CONSIDERED BY &INNIS WITH RESPECT TO THE TACTICAL
BOMBING SCENARIO DEVELOPED ABOVE���� 2ECALL THAT IN THAT SITUATION� THE DEATHS OF
CIVILIANS¿LIVING OR WORKING IN PROXIMITY TO MILITARY INSTALLATIONS TO BE BOMBED¿MIGHT
BE FORESEEN WITH SUBSTANTIAL CERTAINTY� 9ET� THOSE DEATHS WOULD BE UNINTENDED� AND COME
ABOUT AS A SIDE EFFECT� !S WAS EXPLAINED� IN CERTAIN SITUATIONS� IF THE MILITARY OBJECTIVE IS
SIGNIFICANT ENOUGH� SUCH UNINTENDED DEATHS ARE OFTEN REGARDED AS MORALLY JUSTIFIED� /F
COURSE� FOR &INNIS� THE INTENTIONAL BOMBING OF INNOCENT CIVILIANS TO LOWER AND DEMORALIZE
AN ENEMY AND UNDERMINE ITS DETERMINATION TO FIGHT� WOULD ALWAYS BE WRONG AS AN
INTENTIONAL DESTRUCTION OF INSTANTIATIONS OF THE BASIC GOOD OF LIFE� THUS VIOLATING VARIOUS
INTERMEDIATE PRINCIPLES���� 4HE QUESTION POSED HERE� HOWEVER� CONSIDERS THE SITUATION
WHERE MORALLY PERMISSIBLE UNINTENDED DEATHS OF CIVILIANS CAUSED BY SUCH BOMBING HAVE
THE FURTHER CONSEQUENCE OF WEAKENING THE MORALE OF THE ENEMY� AND PLAY AN
INCREMENTAL� ALBEIT CRITICAL ROLE IN ACHIEVING VICTORY FOR THE SIDE OF THE TACTICAL BOMBERS�
!S &INNIS DESCRIBES IT� Ã4HE COMMANDERS OF A BOMBING FORCE MAY REGARD CIVILIAN

��� &)..)3� )NTENTION IN 4ORT ,AW� SUPRA NOTE �� AT ����
��� 3EE SUPRA e )))�!���A�II� NOTES ������ AND ACCOMPANYING TEXT�
��� 3EE SUPRA e ))�!���B�� NOTE ��� AND ACCOMPANYING TEXT�
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CASUALTIES AND THE CONSEQUENT DEMORALIZATION AND HIGHWAYOBSTRUCTING CIVILIAN REFUGEE
COLUMNS AS A WELCOME BONUS� YET NOT INTEND THEM�Ä���

$OES THAT BONUS BENEFIT� POSSIBLY FORESEEABLE� OF THE UNINTENDED DEATHS OF
CIVILIANS� WHICH WOULD BE IMMORAL IF CAUSED INTENTIONALLY BY STRATEGIC BOMBING� CAUSE
THE BOMBING DEATHS TO BE DEEMED INTENTIONAL� &INNISÁ RESPONSE IS CONSISTENT WITH HIS
THEORY OF INTENTION AND CHOICE�

!NY WHO WELCOME AND REJOICE IN AN EFFECT OF THEIR ACTIONS� BUT WHO IN NOWAY

ADAPT THEIR PRACTICAL REASONING �AND THUS THE PLAN THEY ADOPT AND EXECUTE	

WITH A VIEW TO BRINGING ABOUT THAT EFFECT� DO NOT INTEND IT � � � � ;3=UCH BONUS

SIDE EFFECTS CAN BE GENUINELY SIDE EFFECTS EVEN WHEN FORESEEN �IF THEY ARE IN

NO WAY PROVIDED FOR IN THE CHOSEN PROPOSAL	 � � � ����

!CCORDINGLY� EVEN IF TRAGIC BUT UNINTENDED DEATHS OF TRESPASSERS OCCUR AND THEREBY ENSURE�
TO THE SATISFACTION OF THE LANDOWNER� A GREATER EFFICACY OF THE DETERRENT CREATED BY THE
POSTED WARNINGS AND SETTING OF SPRINGGUNS� THIS WOULD NOT MAKE THOSE DEATHS INDIRECTLY
INTENDED� 3O LONG AS THE LANDOWNERS DID NOT INCORPORATE ACHIEVING THIS BENEFIT INTO THEIR
PRACTICAL PLAN OR PROPOSAL� THIS BENEFICIAL BUT UNINTENDED SIDE EFFECT WOULD� ONEMIGHT SAY�
REMAIN THE UNINTENDED SIDE EFFECT OF UNINTENDED SIDE EFFECTS�

ƕĺƑĺ ���	�$����� ��$��$���" ļ$� ����Ľ ��	 ��$��	��� $� ļ"$�� $��
$!�"��""Ľ

4HE PRECEDING SECTION OFFERED ONE POSSIBLE DEFENSE OF THE VIEW� SUPPORTED BY THE
UNANIMOUS FINDINGS OF JUDGES IN )LOTT AND "IRD� THAT LANDOWNERS WHO SET LOADED
SPRINGGUNS WITH WARNINGS HAD NO INTENTION� CONDITIONALLY OR OTHERWISE� TO KILL OR INJURE�
2ATHER� IT WAS ARGUED THE LANDOWNERS INTENDED TO DETER SOLELY BY FEAR AND TERROR�
&URTHER� IT WAS REASONED THAT IF ANY TRESPASSER FLOUTED THE WARNINGS� THEIR DEATHS COULD
BE UNDERSTOOD AS UNINTENDED SIDE EFFECTS OF THE LANDOWNERÁS CONDUCT�

/NE ADDITIONAL RETORT� HOWEVER� CAN BE BROUGHT AGAINST &INNISÁ AND 3MITHÁS
SUSTAINED EFFORT TO IMPUTE INTENTIONAL KILLING TO LANDOWNERS� 7HETHER OR NOT ONE FINDS
PLAUSIBLE THE ARGUMENTS OFFERED ABOVE ASSERTING THAT THE PLAN OR PROPOSAL OF THE

��� #% 6OL� ))� SUPRA NOTE �� AT ����
��� )D� AT ���� %LABORATING THIS POINT &INNIS STATES�

4HIS IS POSSIBLE� PROVIDED THAT �A	 THEY DO NOT REGARD CIVILIAN CASUALTIES AND THEIR
WELCOME EFFECTS AS EVEN A SECONDARY AIM� AND �B	 THEY SELECT ONLY MILITARY TARGETS�
CALIBRATE THE BOMBS AND PLAN THE BOMBING RUNS EXCLUSIVELY FOR THE PURPOSE OF
DESTROYING THOSE TARGETS� AND DESIST FROM BOMBING AREAS CONTAINING CIVILIANS AS SOON
AS THE MILITARY TARGETS ARE REMOVED�

)D� AT ����

���



/& 0%!#/#+3� 45,)03� !.$ 3(/4'5.3� ).4%.4)/.3 !.$ 3)$% %&&%#43 ). */(. &)..)3Á���

LANDOWNER IS PRIMARILY INSPIRED BY AN INTENTION TO DEFEND PROPERTY BY MEANS OF FEAR AND
TERROR� NOT BY KILLING� STILL ONE OTHER ANOTHER APPROACH CAN BE PROPOSED� )F A TRESPASSER
ACTUALLY BEGINS THE PROCESS OF UNLAWFUL PHYSICAL INTRUSION� SCORNING THE POSTED WARNINGS�
THE GUNS MIGHT BE PLACED BY THE LANDOWNERS AS A LAST DEFENSIVE RESORT� TO ÀSTOP IN ITS
TRACKSÁ SO TO SPEAK� AN ATTEMPTED TRESPASS�

4HE PRINCIPAL PLAN OR PROPOSAL OF THE LANDOWNER WOULD BE PRIMARILY TO DETER ALL
SUCH PERSONS OUT OF FEAR AND TERROR OF BEING SHOT GIVEN THE PRESENCE OF THE WARNINGS AND
ACTUALLY LOADED GUNS� )N THE EVENT THAT THIS DETERRENT FAILS� HOWEVER� AND THE TRESPASSER
ACTUALLY BEGINS TO ENTER� THE RESERVE PLAN OF THE LANDOWNER MIGHT BE THAT THE ACTIVATION
OF THE GUNS WILL ACHIEVE THE FINAL DEFENSE OF THE PROPERTY� EITHER BY INJURING OR KILLING THE
TRESPASSER�

/F COURSE� THIS MAY APPEAR A DIRECT CAPITULATION TO &INNISÁ ARGUMENT THAT THE
KILLING OR INJURING WOULD BE ÃCONDITIONALLY INTENTIONALÄ IF THE TRESPASSER ENTERS� 4HE
CRITICAL QUESTION� HOWEVER� IS WHETHERTHIS SECOND TYPE OF DEFENSIVE INJURING OR KILLING
MUST� IN THESE CIRCUMSTANCES� BE CONSIDERED INTENTIONAL�

(ERE� HOWEVER� IT IS AGAIN POSSIBLE� USING &INNISÁ OWN LOGIC� TO ARGUE THAT THE
LANDOWNERÁS CAUSING OF HARM TO THE TRESPASSERS IN THIS SITUATION BE UNDERSTOOD AS NOT
INTENDED� !PPLYING INTENTION IN THE STRICT SENSE HE PROPOSES���� THE LANDOWNERÁS
INTENTION COULD BE CONSTRUED AS AIMED SOLELY TO ÀDEFEND AGAINSTÁ OR ÀSTOP UNLAWFUL
INTRUSION�Á )F ALL THIS PLAYS OUT¿A WOULDBE TRESPASSER IGNORES ALL POSTED DETERRENT
WARNINGS� BEGINS TO ENTER� AND IS KILLED OR SERIOUSLY INJURED¿MUST IT BE CONCLUDED THAT
THE TRESPASSER WAS INTENTIONALLY KILLED OR INJURED BY THE LANDOWNER� &OR &INNIS THE
ANSWER IS ABSOLUTE AND UNPROBLEMATIC� Ã0UT STRICTLY IN THE LANGUAGE OF INTENT� � � � JUST AS
PERSONALLY SHOOTING A TRESPASSER ENGAGED IN NO ACT OR THREAT OF VIOLENCE IS SIMPLY KILLING
OR WOUNDING WITH INTENT TO KILL OR WOUND� 3O TOO SETTING A SPRING GUN INVOLVES INTENDING
�CONDITIONALLY BUT REALLY	 TO DO THE SAME ÀWITHOUT FIRING THE SHOT�ÁÄ���

!T THIS POINT� HOWEVER� IT IS OPPORTUNE TO CONSIDER VERY PRECISELY WHETHER &INNISÁ
CONTENTION HERE IS CONSISTENT WITH THE IMPLICATIONS OF HIS ENDORSEMENT OF THE
UNINTENDED NATURE OF THE KILLING OF THE CARGO PLANEÁS PILOT� THE HIJACKERTERRORIST����

ASSAILANTS IN JUSTIFIED SELFDEFENSE� AND CIVILIANS BY THE TACTICAL BOMBER���� )N EACH OF
THESE SITUATIONS� &INNIS DESCRIBES THE KILLINGS AS UNINTENDED� #ONSIDER AGAIN !QUINASÁ
ACCOUNT OF 0$% AS IT OPERATES IN SELFDEFENSE�

��� 3EE SUPRA e )))�!����NOTE ��� AND ACCOMPANYING TEXT�
��� #% 6OL� ))� SUPRA NOTE �� AT ����
��� 3EE SUPRA e )))�!���A�II� NOTES ������ AND ACCOMPANYING TEXT�
��� )D�
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)T IS TO BE STATED THAT NOTHING PREVENTS THERE FROM BEING TWO EFFECTS OF ONE ACT�

OF WHICH ONLY ONE IS IN INTENTION ;IN INTENTIONE= AND THE OTHER OUTSIDE INTENTION

;PRAETER INTENTIONEM=� -ORAL ACTS� HOWEVER� RECEIVE THEIR CHARACTER FROM WHAT

IS INTENDED AND NOT FROM WHAT IS OUTSIDE OF INTENTION� � � � &ROM THE ACT OF

DEFENDING ONESELF� THEREFORE� TWO EFFECTS MAY FOLLOW� ONE BEING PRESERVATION

OF ONEÁS LIFE AND THE OTHER THE KILLING OF AN ATTACKER� ���

7HAT PREVENTS THIS SAME LINE OF ANALYSIS FROM APPLYING IN THE SPRINGGUN�TRESPASSER
SITUATION� 3IMILAR TO THE PERSON EXERCISING SELFDEFENSE WHO SEEKS� WHILE EMPLOYING
LETHAL SELFDEFENSE� ONLY TO ÀSTOP THE ATTACK�Á SO TOO� WHETHER THE LANDOWNER STANDS AT THE
EDGE OF HIS PROPERTY WARNING THE TRESPASSER NOT TO ENTER� OR THE LANDOWNER PLACES THE
SPRINGGUN WITH WARNINGS ON THE EDGE OF HIS PROPERTY� CANÁT HIS INTENTION BE UNDERSTOOD
AS SOLELY TO ÀSTOP THE INVASION�Á 7OULD IT NOT BE ENTIRELY CONSISTENT FOR THE LANDOWNER TO
ASSERT� ANALOGOUS TO THE CASE OF SELFDEFENSE� THAT DEATH OR SERIOUS INJURY OF THE TRESPASSER
PLAYS NO PART OF HIS PLAN OR PROPOSAL AND BRINGS HIM NO BENEFIT� !LL THE LANDOWNER MAY
HAVE AS AN INTENTION BY USE OF LETHAL FORCE IS TO ÀSTOP THE INVASIONÁ� (AVING DISREGARDED THE
DETERRENT WARNING� THERE WOULD BE NO OTHER WAY TO PREVENT THE TRESPASSER FROM ENTERING�

!PPLYING !QUINASÁ SELFDEFENSE ANALYSIS MUTATIS MUTANDIS TO THE TRESPASSER
SITUATION� THE ACTIVATION OF THE SPRINGGUN� OR THE DIRECT SHOOTING AFTER WARNING IN
PERSON� WOULD HAVE TWO SIMULTANEOUS EFFECTS� FIRST� WITHIN THE INTENTION ;IN INTENTIONE= OF
THE LANDOWNER� IT WOULD ÀDIRECTLY THWART AND PREVENT UNLAWFUL ENTRY ONTO ONEÁS
PROPERTY�Á THE OTHER EFFECT� OUTSIDE THE LANDOWNERÁS INTENTION� ;PRAETER INTENTIONEM=
ÀFORESEEABLE HARM TO THE TRESPASSER�Á (ERE� UNLIKE THE EARLIER EXAMPLE OF THE HOSTAGE
KILLING� THE ACT OF THE LANDOWNER WOULD NOT BE ONE WHICH ÃOF ITSELF DOES NOTHING BUT
DAMAGE OR IMPEDE A REALIZATION OF OR PARTICIPATION IN � � � A BASIC FORM OF HUMAN GOOD�Ä���

&ROM ONE INDIVISIBLE ACT OF DEFENDING ONEÁS PROPERTY WITH LETHAL FORCE FROM UNLAWFUL
INVASION� TWO EFFECTS IMMEDIATELY FOLLOW� FIRST� �THE GOOD EFFECT	 THE PROTECTION OF LAND
AND POSSESSIONS FROM ILLEGAL INVASION� SECOND� �THE EVIL EFFECT	 UNINTENDED BUT FORESEEN
INJURY OR KILLING OF THE WOULDBE TRESPASSER�

ƕĺƒĺ ļ� ��� �����$ 	� ��	�!��$�+ )���� �� �����$ 	� 	�!��$�+Ľ

!T THIS POINT� IT IS APPROPRIATE TO RETURN TO THE DEPARTURE POINT WITH WHICH THIS ARTICLE
COMMENCED� )N HIS ARTICLE� )NTENTION IN 4ORT ,AW� &INNIS INTRODUCED HIS THEME WITH

��� 4(/-!3 !15).!3� 35--! 4(%/,/')!% ))))� Q� ��� ART� �� CORP� �&ATHERS OF THE %NGLISH $OMINICAN 0ROVINCE
TRANS�� "ENZIGER ����	 �������	� SEE ALSO SUPRA NOTE ��� AND ACCOMPANYING TEXT�

��� .,.2 �����	� SUPRA NOTE ��� AT ������

���
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DISCUSSION OF *USTICE (OLMESÁ COMMENTS IN 5NITED :INC #HEMICAL #O� V "RITT���� 4HERE�
(OLMES STATES� ÃLIABILITY FOR SPRING GUNS AND MANTRAPS ARISES FROM THE FACT THAT THE
DEFENDANT HAS � � � EXPECTED THE TRESPASSER AND PREPARED AN INJURY THAT IS NO MORE
JUSTIFIED THAN IF HE HAD HELD THE GUN AND FIRED IT�Ä��� (ERE OF COURSE� (OLMES IS EXPLICITLY
REFERRING TO THE WELLKNOWN MAXIM OF %NGLISH PROPERTY LAW� MENTIONED IN BOTH )LOTT AND
"IRD� )N )LOTT� *UDGE (OLROYD WROTE� ÃA MAN CANNOT DO INDIRECTLY WHICH HE CANNOT DO
DIRECTLY�Ä��� AND *USTICE "EST� ÃYOU CANNOT DO� INDIRECTLY� WHAT YOU ARE NOT PERMITTED TO
DO DIRECTLY�Ä��� "OTH OF THESE JUDGES� HOWEVER� DENIED APPLICABILITY OF THE MAXIM IN )LOTT�
BASED ON PLAINTIFF )LOTTÁS ASSUMPTION OF THE RISK AND PROXIMATE CAUSE ANALYSIS���� )N"IRD�
HOWEVER� WHERE THE DEFENDANT POSTED NO WARNINGS� AND ADMITTED TO SETTING THE GUN FOR
THE PURPOSE OF CATCHING THE TRESPASSER� 0LAINTIFF "IRDÁS ATTORNEY 3ERGEANT 7ILDE ARGUED�

;)=T IS CLEAR � � � THAT SUCH CONDUCT WOULD HAVE BEEN ILLEGAL� IF THE $EFENDANT

HAD BEEN PRESENT� AND HAD SEEN THE 0LAINTIFF ENTER HIS GARDEN� � � � .O MAN

IS PERMITTED TO DO INDIRECTLY THAT WHICH IT IS UNLAWFUL FOR HIM TO DO DIRECTLY�

4HE 0LAINTIFF WAS NOT ATTACKING THE $EFENDANTÁS PERSON� HEWAS NOT ATTEMPTING

A FELONY� AT THE UTMOST� HE WAS A BARE TRESPASSER� 4HE $EFENDANT� IF HE HAD

BEEN PRESENT� COULD NOT HAVE APPREHENDED� MUCH LESS HAVE SHOT HIM FOR THE

TRESPASS����

*USTICE "ORROUGH IN "IRD� ADOPTED THIS SAME REASONING� Ã4HE 0LAINTIFF WAS ONLY A TRESPASSER�
IF THE $EFENDANT HAD BEEN PRESENT� HE WOULD NOT HAVE BEEN AUTHORIZED EVEN IN TAKING HIM
INTO CUSTODY� AND NO MAN CAN DO INDIRECTLY THAT WHICH HE IS FORBIDDEN TO DO DIRECTLY�Ä���

0LAINTIFF ÁS COUNSEL IN )LOTT PRESENTED A SIMILAR BUT ULTIMATELY UNSUCCESSFUL
STATEMENT OF THE SAME LAW ON BEHALF OF HIS CLIENT )LOTT�

;!= MAN SHALL NOT DO INDIRECTLY THAT WHICH HE CANNOT DO DIRECTLY� 4HE
CIRCUMSTANCE OF THE PLAINTIFF ÁS HAVING NOTICE THAT THE GUNS WERE FIXED IN THIS
WOOD� CAN MAKE NO DIFFERENCE� FOR� IF THE DEFENDANT HAD HIMSELF STOOD AT THE
ENTRANCE WITH A LOADED GUN� AND GIVEN NOTICE TO A TRESPASSER THAT HE WOULD
SHOOT AT HIM IF HE ENTERED� SUCH AN ACT WOULD NOT THEREFORE BE JUSTIFIABLE����

;4=HE LAW HAS ASSIGNED CERTAIN SPECIFIC REMEDIES FOR THE PROTECTION OF

PROPERTY� AND EVEN IF THEY WERE INSUFFICIENT� IS IT NOT COMPETENT TO AN

��� 3EE 5NITED :INC�� ��� 5�3� AT ���� 3EE ALSO SUPRA NOTES ������ AND ACCOMPANYING TEXT�
��� )D�
��� )LOTT� AT ����
��� )D� AT ����
��� 3EE SUPRA e )6�!� ��A� I	 AND II	� NOTE ��� AND ACCOMPANYING AND FOLLOWING TEXT�
��� "IRD� AT ����
��� )D� AT ����
��� )LOTT� AT ����
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INDIVIDUAL TO HAVE RECOURSE TO A CONTRIVANCE� THE EFFECT OF WHICH MAY BE TO

INFLICT WOUNDS� OR EVEN DEATH� UPON A MERE TRESPASSER����

/F COURSE� APPLYING THE MAXIM TO THE FACTS OF "IRD BRINGS OUT ITS SENSE MOST LUCIDLY� !
LANDOWNER MAY NOT HIDE SPRINGGUNS AND PROVIDE NO WARNINGS WITH THE EXPRESS INTENTION
OF CATCHING TRESPASSERS BY KILLING OR INJURING� )N THESE CIRCUMSTANCES� THE MEANING OF THE
INJUNCTION� ÀA MAN SHALL NOT DO INDIRECTLY THAT WHICH HE CANNOT DO DIRECTLYÁ IS CLEAR� *UST
AS INTENTIONALLY KILLING OR INJURING A TRESPASSER IS WRONGFUL BECAUSE UNJUSTIFIED� SO TOO�
INTENTIONALLY� I�E�� PURPOSELY� KILLING OR INJURING HIM MECHANICALLY IS JUST AS WRONGFUL� )N
SUCH A CASE� (OLBROOKÁS CONDUCT ENTAILS� I�E�� NECESSARILY INVOLVES� AN INTENT TO KILL OR INJURE
TRESPASSERS�

ƕĺƓĺ $�� ��*�� ��	 &���$��	�	 ���$"ĺ

"UT HOW WOULD THE MAXIM APPLY IN VIEW OF THIS ARTICLEÁS CLAIM THAT A LANDOWNERÁS CAUSING
DEATH OR INJURY TO THE TRESPASSER CAN PLAUSIBLY BE INTERPRETED AS UNINTENDED�
3UMMARIZING AGAIN THE MAIN ARGUMENTS OF THIS SECTION� FIRST� IT WAS ARGUED� CONSISTENT
WITH THE HOLDINGS OF THE JUDGES IN )LOTT AND "IRD� THAT LANDOWNERS WHO POST WARNINGS DID
NOT HAVE AN INTENTION TO KILL OR SERIOUSLY INJURE TRESPASSERS BUT SOLELY TO DETER THEM BY
MEANS OF FEAR AND TERROR���� SECOND� IT WAS ARGUED THAT SETTING A SPRINGGUN OR EVEN
DIRECTLY SHOOTING AT A TRESPASSER AFTER GIVING A WARNING NOT TO ENTER� MAY BE
UNDERSTOOD¿ALONG THE LINES SUGGESTED BY &INNISÁ ADOPTION OF !QUINASÁ ACCOUNT OF
SELFDEFENSE¿AS CAUSING ONLY THE UNINTENDED SIDE EFFECTS OF INJURY OR DEATH�

"OTH ACTIONS COULD BE CARRIED OUT SOLELY WITH THE INTENTION OF ÃSTOPPING THE
INVASIONÁ NOT IN ORDER TO KILL OR INJURE� (ENCE THE LANDOWNERÁS CHOSEN PLAN OR PROPOSAL�
I�E�� HIS INTENTION� WOULD NOT ENTAIL AN INTENTION TO CAUSE DEATH OR SERIOUS INJURY AS MEANS
OR END� &OR� TO RECAP� THE LANDOWNER HAS NO NEED FOR THE TRESPASSER TO BE INJURED OR KILLED�
ONLY THAT THE INVASION BE HALTED� 4HEREFORE� WHETHER SUCH HALTING RESULTS DIRECTLY FROM A
SHOT FIRED BY THE LANDOWNER IN PERSON� OR INDIRECTLY AND MECHANICALLY WITH A SPRINGGUN�
IF WARNINGS ARE GIVEN� HARM TO THE TRESPASSER COULD BE UNDERSTOOD AS BROUGHT ABOUT AS AN
UNINTENDED SIDE EFFECT���� !ND THUS� ON &INNISÁ OWN TERMS� HIS CONTENTION THAT THE INJURY
OR KILLING CAUSED BY SPRINGGUNS MUST BE INTENDED� CONDITIONALLY OR OTHERWISE� IS FALSIFIED�

2EPHRASING THE MAXIM TO TAKE INTO ACCOUNT THE POSSIBILITY HERE DISCUSSED� I�E��
THAT THE HARMS ARE UNINTENDED� IT WOULD READ� À/NE CANNOT INDIRECTLY CAUSE AS AN

��� )D�
��� 3EE SUPRA e )6�"����NOTE ��� AND ACCOMPANYING TEXT�
��� 3EE SUPRA e )6�"���
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UNINTENDED SIDE EFFECT� WHAT ONE CANNOT DIRECTLY CAUSE AS AN UNINTENDED SIDE EFFECT�Á 4HE
CRITICAL QUESTION THAT REMAINS� THEN� IS WHETHER IT IS PERMISSIBLE TO DIRECTLY CAUSE AS AN
UNINTENDED SIDE EFFECT THE INJURY OR DEATH OF A MERE TRESPASSER� $ISCUSSION UP TO THIS
POINT OF THE ARTICLE HAS FOCUSED EXCLUSIVELY ON REFUTING &INNISÁ SPECIFIC CLAIM THAT THE USE
OF SPRINGGUNS NECESSARILY ENTAILED AN INTENTION TO KILL OR INJURE� 4HIS ARTICLE HAS ARGUED
THAT� ON &INNISÁ OWN PRINCIPLES� NO SUCH INTENTION IS ENTAILED� 4HE FUNDAMENTAL MORAL
QUESTION� HOWEVER� STILL REMAINS� I�E�� WHETHER SUCH UNINTENDED INJURY OR KILLING WOULD BE
MORALLY PERMISSIBLE�

Ѷĺ 	���"�� �!���!$+��	&���$��	�	�������"��&"�	�"
"�	� ���$"

!S DISCUSSED ABOVE IN LIGHT OF !QUINASÁ FULL ACCOUNT OF SELFDEFENSE¿CAUSING UNINTENDED
SIDE EFFECTS� STANDING ALONE¿DOES NOT IPSO FACTO LEGALLY OR MORALLY VINDICATE THE CONDUCT
AND ITS UNINTENDED EFFECT� !S !QUINAS WROTE� IN CONSIDERING THE PERMISSIBILITY OF CAUSING
THE UNINTENDED DEATH OR INJURY OF AN ASSAILANT�

.OW AN ACT OF THIS TYPE� INSOFAR AS THE PRESERVATION OF ONEÁS OWN LIFE IS

INTENDED� IS NOT ILLICIT SINCE IT IS NATURAL FOR EVERY BEING TO KEEP ITSELF ALIVE TO

THE EXTENT POSSIBLE� � � � )T IS NOT NECESSARY � � � THAT A MAN REFRAIN FROM

CARRYING OUT A MEASURED ACT OF DEFENSE TO AVOID THE KILLING OF ANOTHER� !

PERSON HAS A GREATER OBLIGATION TO PROVIDE FOR HIS OWN LIFE THAN FOR THAT OF

ANOTHER����

)N ORDER TO DETERMINE WHETHER THE UNINTENDED INJURY OR DEATH CAUSED TO A TRESPASSER
EITHER DIRECTLY BY SHOOTING OR INDIRECTLY BY A SPRINGGUN SET WITH WARNINGS MAY BE
JUSTIFIED¿ APPLYING !QUINASÁ 0$% ANALYSIS OF TWO EFFECTS¿IT IS NECESSARY TO COMPARE THE
NATURE OF THE GOOD INTENDED �IN INTENTIONE	 BY LANDOWNERS IN LIGHT OF THE UNINTENDED
�PRAETER INTENTIONEM	 EVIL EFFECT� )N OTHER WORDS� IN ORDER TO JUSTIFY CAUSING THE UNINTENDED
ÃEVIL EFFECTÄ �SERIOUS HARM OR DEATH OF THE TRESPASSER	� IT IS NECESSARY TO CONSIDER WHETHER
THE IMPORTANCE OF THE INTENDED EFFECT �PROTECTION OF PROPERTY FROM UNLAWFUL ENTRY�
POACHING� AND THEFT	 PROVIDES A REASONABLE JUSTIFICATION FOR CAUSING SUCH UNINTENDED
HARM� 4HE FOLLOWING SECTION WILL EXPLORE WHETHER COMMON LAW HAS PROVIDED A RESOLUTION
TO THIS QUESTION�

��� 3EE SUPRA NOTE ��� AND ACCOMPANYING TEXT�
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ѶĺƐĺ $�� (��&� � �&��� ��� &�	�! ������ ��)

!S SEEN IN THE PRECEDING SECTIONS���� UNDER COMMON LAW� IT WAS NOT PERMISSIBLE
INTENTIONALLY TO USE FORCE TO REPEL A MERE TRESPASS INVOLVING NO THREAT TO THE HOUSEHOLD
OR PERSON OF THE OWNER���� 9ET� SCANT ATTENTION IS GIVEN IN EITHER )LOTT OR "IRD BY WAY OF
EXPLANATION FOR THIS EXPANSIVE PROTECTION GIVEN TO TRESPASSERS� 4HE ���� !MERICAN CASE�
3IMPSON V� 3TATE���� HOWEVER� IS USEFUL ON THIS SCORE�

)T IS A SETTLED PRINCIPLE OF OUR LAW� THAT EVERYONE HAS THE RIGHT TO DEFEND HIS

PERSON� AND PROPERTY� AGAINST UNLAWFUL VIOLENCE� AND MAY EMPLOY AS MUCH

FORCE AS IS NECESSARY TO PREVENT ITS INVASION� � � � "UT WHEN IT IS SAID A MAN

MAY RIGHTFULLY USE AS MUCH FORCE AS IS NECESSARY FOR THE PROTECTION OF HIS

PERSON AND PROPERTY� IT MUST BE RECOLLECTED THE PRINCIPLE IS SUBJECT TO THIS

MOST IMPORTANT QUALIFICATION� THAT HE SHALL NOT� EXCEPT IN EXTREME CASES

INFLICT GREAT BODILY HARM� OR ENDANGER HUMAN LIFE� 4HE PRESERVATION OF

HUMAN LIFE� AND OF LIMB AND MEMBER FROM GRIEVOUS HARM� IS OF MORE

IMPORTANCE TO SOCIETY THAN THE PROTECTION OF PROPERTY� #OMPENSATION MAY

BE MADE FOR INJURIES TO� OR THE DESTRUCTION OF PROPERTY� BUT FOR THE

DEPRIVATION OF LIFE THERE IS NO RECOMPENSE� AND FOR GRIEVOUS BODILY HARM� AT

MOST� BUT A POOR EQUIVALENT� )T IS AN INFLEXIBLE PRINCIPLE OF THE CRIMINAL LAW

OF THIS 3TATE� AND WE BELIEVE OF ALL THE 3TATES� AS IT IS OF THE COMMON LAW� THAT

FOR THE PREVENTION OF A BARE TRESPASS UPON PROPERTY � � � HUMAN LIFE CANNOT

BE TAKEN� NOR GRIEVOUS BODILY HARM INFLICTED����

4HESE STATEMENTS DESCRIBING COMMON LAW LIMITATIONS ON THE USE OF FORCE IN ÀDEFENSE OF
PROPERTYÁ AND ITS RATIONALE� IN CONTEXT OF THE PRESENT DISCUSSION� CAN BE SUMMARIZED AS
FOLLOWS� A LANDOWNER� IN DEFENSE OF HIS PROPERTY INVOLVING A TRESPASSERWHO POSES NO THREAT
TO THE PERSON OF THE LANDOWNER OR WHO IS COMMITTING NO OTHER FELONY� CANNOT LAWFULLY
INJURE OR EVEN APPREHEND THE TRESPASSER� MUCH LESS KILL HIM� 5NDER COMMON LAW� IT WAS
NEVER PERMISSIBLE TO INFLICT SERIOUS HARM OR THREATEN HUMAN LIFE� MUCH LESS KILL� IN ORDER
SOLELY TO PROTECT ONEÁS PROPERTY� 4HE VALUE OF HUMAN LIFE AND THE PROTECTION OF BODILY
INTEGRITY ARE SUPERIOR TO ANY MERE PROPERTY INTEREST�

��� 3EE GENERALLY SUPRA e )6�"���� NOTE ������ AND ACCOMPANYING TEXT�
��� )D�
��� 3IMPSON V� 3TATE� �� !LA� �� � �����	�
��� )D� AT ��
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ѶĺƑĺƐĺ ��!�� �&�������$+

4HE COMMON LAW INTEREST IN SUBORDINATING THE VALUE AND PROTECTION OF PROPERTY TO THE
GOOD OF HUMAN LIFE INTERFACES NEATLY WITH &INNISÁ UNDERSTANDING OF THE BASIC GOOD OF LIFE
AND THE VARIOUS INTERMEDIATE PRINCIPLES OF MORALITY PROPOSED BY HIM���� /F COURSE� AT THE
SAME TIME� NONE OF THESE CONSIDERATIONS OF THE VALUE OF HUMAN LIFE EXPLICITLY TAKE UP THE
PERMISSIBILITY VEL NON OF CAUSING UNINTENDED HARM� .EVERTHELESS� WHEN CONSIDERING THE
MORAL EVALUATION OF WILLINGLY CAUSING SIDE EFFECTS� THE FOLLOWING REMARKS OF &INNIS ARE
CLEARLY GERMANE�

-ORAL RESPONSIBILITY AND CONSEQUENT LEGAL LIABILITY FOR INTENTIONAL INFLICTION

OF HARM ARE PARADIGMATIC� EXEMPLARY� !VOIDING SUCH WRONGS IS ONLY A

NECESSARY� NOT A SUFFICIENT CONDITION OF ACTING JUSTLY� "UT THE SAME RESPECT

FOR EACH INDIVIDUAL WHOM ONE MIGHT HAVE HARMED AS A MEANS TO AN END ;I�E��

AS PART OF ONEÁS PLAN OR PROPOSAL� INTENTIONALLY= CARRIES OVER INTO� AND

INFORMS� THE QUITE DIFFERENT PRINCIPLE OF FAIRNESS� (ERE ONE ENCOUNTERS THE

QUITE DIFFERENT PRINCIPLE OF COMMUTATIVE INJUSTICE INVOLVED IN THE IMPOSING

OF HARMFUL FORESEEN SIDE EFFECTS BY PERSONS WHO IN THEIR ACTIONS OR OMISSIONS

FAIL TO COMPLY WITH RATIONAL PRINCIPLES SUCH AS THE 'OLDEN 2ULE����

!PPLYING THIS TO THE PRECEDING CONSIDERATIONS� IT IS EVIDENT THAT CAUSING SERIOUS INJURY OR
DEATH TO A PERSONWHO IS A BARE TRESPASSER¿EVEN IF SUCH CONSEQUENCES OCCUR AS UNINTENDED
SIDE EFFECTS¿COULD NEVER BE JUSTIFIED BY APPEAL TO THE INTENDED GOOD OF MERE ÀPROTECTION
OF PROPERTYÁ�

&OR &INNIS� COMMUTATIVE JUSTICE ÃRECTIFIES OR REMEDIES INEQUALITIES WHICH ARISE IN
DEALINGS � � � BETWEEN INDIVIDUALS� 4HESE ÀDEALINGSÁ MAY BE EITHER VOLUNTARY � � � OR
INVOLUNTARY� AS WHERE ONE MAN ÀDEALS WITHÁ ANOTHER BY STEALING FROM HIM� MURDERING
HIM� OR DEFAMING HIM�Ä��� "ASED ON THE LACK OF PROPORTION BETWEEN THE GOOD INTENDED
ÀPROTECTION OF PROPERTY�Á AND THE SERIOUS HARMS CAUSED BY A LANDOWNER WHO� WITH
WARNINGS� DIRECTLY SHOOTS A TRESPASSER OR SETS A SPRINGGUNS� SUCH ACTION IS CLEARLY
UNJUSTIFIED� !ND THIS IS TRUE� EVEN IF THE CONSEQUENCES OF SUCH ACTIONS ARE¿STRICTLY
ANALYZED¿PROPERLY UNDERSTOOD AS UNINTENDED� 3UCH DAMAGE TO A TRESPASSERÁS LIFE AND
BODILY INTEGRITY CANNOT BE JUSTIFIED AS A LEGITIMATE MEANS FOR PROTECTION OF PROPERTY�
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3UCH CONDUCT IS CLEARLY A VIOLATION OF COMMUTATIVE JUSTICE� Ã#OMPENSATION MAY BE MADE
FOR INJURIES TO� OR THE DESTRUCTION OF PROPERTY� BUT FOR THE DEPRIVATION OF LIFE THERE IS NO
RECOMPENSE� AND FOR GRIEVOUS BODILY HARM� AT MOST� BUT A POOR EQUIVALENT�Ä���

5NDER A REVISED VERSION OF THE MAXIM� ITS COROLLARY� IT THEN FOLLOWS THAT A
LANDOWNER CANNOT ÀINDIRECTLY �WITH A SPRINGGUN	 CAUSE TO A MERE TRESPASSER AS
UNINTENDED DAMAGE WHAT HE COULD NOT DIRECTLY �BY SHOOTING HIM IN PERSON	 CAUSE TO HIM
AS UNINTENDED DAMAGE� 4HEREFORE� JUST AS DIRECTLY SHOOTING A TRESPASSER WITH A WARNING
ÀIN ORDER STOP THE ÀTRESPASS À WOULD BE WRONG� EVEN IF ITS RESULTS WERE UNINTENDED� SO TOO�
INDIRECTLY CAUSING THE SAME UNINTENDED RESULT BY SETTING A SPRINGGUN IS WRONG� I�E�� IS A
VIOLATION OF THE 'OLDEN 2ULE AND COMMUTATIVE JUSTICE�

&INNIS CONFIRMED IN HIS DISCUSSION OF THE CARGO BOMBER THAT CAUSING FORESEEN
SERIOUS HARM OR DEATH� EVEN IF UNINTENDED� CAN VIOLATE THE 'OLDEN 2ULE AGAINST ÃARBITRARY
PREFERENCES AMONGST PERSONS�Ä��� !PPLYING THOSE CONSIDERATIONS HERE� ONE WOULD
PRESUMABLY NOT WANT ONESELF OR ONEÁS LOVED ONES TO BE SUBJECT TO UNINTENDED SERIOUS
INJURY OR DEATH FOR A BARE TRESPASS SOLELY IN ORDER TO ALLOW A LANDOWNER TO PROTECT HIS
PROPERTY� "Y FAILING TO RESPECT PRACTICAL REASONÁS GRASP OF A TRESPASSERÁS BASIC GOOD OF
BODILY INTEGRITY� AN INSTANTIATION OF THE BASIC GOOD OF LIFE� LANDOWNERS WOULD WILLINGLY ACT
UNFAIRLY����

3IMILARLY� AS IN THE CARGO BOMBER CASE� CAUSING UNINTENDED HARM TO MERE
TRESPASSERS WOULD VIOLATE &INNISÁ INTERMEDIATE PRINCIPLE BARRING ÃARBITRARY PREFERENCES
AMONGST VALUES�Ä��� 4HE LANDOWNER MAY VIEW THE PROTECTION OF PROPERTY AS A MEANS OF
PROMOTING AND ENSURING HIS OWN WELLBEING FROM DISSIPATION DUE TO POACHING OR THEFT�
OR� PERHAPS AS VINDICATED BY THE SHAM RATIONAL THAT BY ÃALLOWING TRESPASSERS TO GO
UNPUNISHED WOULD BE UNJUST� )T WOULD ENCOURAGE TRESPASS AND BE A PERSONAL FAILURE TO
EXERCISE MY DUTY AS A CITIZEN TO AID IN ENFORCEMENT OF THE LAW�Ä (ERE� THE LANDOWNER
WOULD VIOLATE THIS INTERMEDIATE PRINCIPLE� BY EXAGGERATING THE VALUE OF HIS OWN FINANCIAL
WELLBEING AND SOCIAL REPUTATION� 4HESE GOODS� HOWEVER� ARE NOT DESIRABLE IN THEMSELVES
AS INSTANTIATIONS OF A BASIC GOOD� BUT ARE PURELY INSTRUMENTAL GOODS BENEFICIAL FOR
PROMOTING VARIOUS SUBORDINATE GOODS OF LIFE� )N NO CASE WOULD IT BE APPROPRIATE TO OFFER
DEFENSE OF PROPERTY AS A JUSTIFICATION FOR SERIOUSLY WOUNDING OR KILLING A MERE TRESPASSER�
EVEN IF THOSE CONSEQUENCES ARE UNINTENDED�
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BUT NOT THE RESULT OF ACCIDENT� MISTAKE� OR LACK OF FORESIGHT� Ã"Y ANOTHER NUANCE OF OUR LANGUAGE� IS IT ALSO A
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!CCORDINGLY� WITH RESPECT TO THE BREACH OF BOTH THESE INTERMEDIATE PRINCIPLES� A
LANDOWNERÁS DECISION TO SET SPRING GUNS TO SHOOT OR RISK SHOOTING A TRESPASSER� EVEN WITH
A WARNING� WOULD NOT BE IN HARMONY WITH THE FIRST PRINCIPLE OF MORALITY� ÀTHE INTEGRAL
DIRECTIVENESS OF PRACTICAL REASON�Á &OR TO VOLUNTARILY ENGAGE IN SUCH CONDUCT¿CAUSING
UNINTENDED HARM TO THE GOODS OF LIFE AND BODILY INTEGRITY OF A MERE
TRESPASSER¿LANDOWNERS MUST ÃFETTERÄ AND ÃDEFLECTÄ��� THE INTEGRAL DIRECTIVENESS OF
PRACTICAL REASON� 4HEY DO SO BY UNREASONABLY EXAGGERATING THE VALUE OF THEIR OWN
PARTICIPATION IN THE BASIC GOOD OF LIFE AND ITS INSTRUMENTAL NECESSITIES �PROPERTY� WEALTH�
ETC�	 AND BY FREELY EXCLUDING PRACTICAL REASONÁS APPRECIATION OF THE OTHERÁS INTEREST IN THE
SAME GOODS�

ѶĺƑĺƑĺ ����� �&�������$+

)N EARLIER CONSIDERATIONS RELATING TO THE SEARCH FOR A JUST CRIMINAL PUNISHMENT FOR THE
CARGO BOMBERÁS CAUSING OF THE UNINTENDED BUT FORESEEABLY CERTAIN DEATH TO THE PILOT� IT
WAS NOTED HOW &INNIS PROPOSED THAT THE MOST GRIEVOUS FORM OF HOMICIDE SHOULD BE
CHARGED� VIZ�� MURDER���� %XAMINING THE -ODEL 0ENAL #ODE IT WAS DETERMINED THAT THE
MOST FITTING CHARGE FOR THE CARGOBOMBER WOULD BE MURDER PURSUANT TO e �������	�A	 FOR
ÀKNOWINGLYÁ CAUSING HOMICIDE WITHOUT ADEQUATE JUSTIFICATION� !S &INNIS STATED IN THAT
CONTEXT� Ã;/=NE WHO INFLICTS DEATH� EVEN AS A SIDE EFFECT� IN ORDER TO EFFECT SUCH AN
INSTRUMENTALIZATION OF ANOTHER HAS IN THE FULLEST SENSE� ÀNO EXCUSEÁ FOR THUS KNOWINGLY
CAUSING DEATH� 7E SHOULD NOT COMPLAIN IF BOTH LAW AND COMMON MORAL THOUGHT TREAT THIS
AS MURDER�Ä���

7HAT OF THE LANDOWNERS CAUSING UNINTENDED HARM� EITHER BY SHOOTING DIRECTLY AT A
TRESPASSER IN ORDER TO ÀSTOP THE INVASION�Á OR� ALTERNATIVELY� THE LANDOWNERWHO SETS A SPRING
GUN INTENDING TO DETER BY FEAR AND TERROR� 'IVEN THE SERIOUS VIOLATION OF COMMUTATIVE
JUSTICE IN BOTH CASES� AND &INNISÁ EXPRESSED PROCLIVITY FOR HOMICIDE IN THIS CONTEXT� WHAT
CHARGE� IF ANY� COULD BE BROUGHT AGAINST SUCH LANDOWNERS UNDER -0# e���� /F COURSE� IN
THIS CONTEXT IT IS NECESSARY TO DISREGARD THE JUDGES CONCLUSION THAT 7ILKES WAS FREE FROM
GUILT DUE TO THE FACT THAT )LOTT ASSUMED THE RISK OR PROXIMATELY CAUSED HIS OWN DAMAGES�
!S &INNIS STATES� Ã)T IS THE SORT OF CONDUCT� THE SORT OF TRANSACTION BETWEEN PERSONS� WHICH
CANNOT BE JUSTIFIED BY ALLEGED ASSUMPTION OF RISK OR BY APPEAL TO THE MAXIM VOLENTI NON FIT
INJURIA�Ä���

��� 3UPRA NOTES ���� AND ACCOMPANYING TEXT�
��� 3EE #% 6OL� ))� SUPRA NOTE �� AT ����
��� )D�
��� )D� AT ����

���



����= 5.)6%23)49 /& "/,/'.! ,!7 2%6)%7 ;6OL� � ��

4O REPEAT� -0# e ��� PROVIDES�

��	 #RIMINAL HOMICIDE CONSTITUTES MURDER WHEN�

�A	 IT IS COMMITTED PURPOSELY OR KNOWINGLY� OR

�B	 IT IS COMMITTED RECKLESSLY UNDER CIRCUMSTANCES MANIFESTING

EXTREME INDIFFERENCE TO THE VALUE OF HUMAN LIFE�

!PPLYING THIS PROVISION TO THE CURRENT HYPOTHETICALS YIELDS VARYING RESULTS� &OR THE
LANDOWNER WHO SHOOTS DIRECTLY AT THE TRESPASSER WITHOUT INTENT TO KILL� AS DESCRIBED
ABOVE� BUT ONLY TO ÀSTOP THE TRESPASSÁ��� PRESUMABLY A ÀPURPOSELYÁ STATE OF MIND WOULD BE
EXCLUDED� )F THE LANDOWNER AIMED AND SHOT AT A VITAL SPOT OF THE TRESPASSER AS THE MOST
EFFECTIVE WAY TO STOP THE TRESPASS� A MURDER CHARGE MIGHT BE BROUGHT UNDER e �������	�A	
ÃKNOWINGLYÄ BECAUSE HE ARGUABLY WOULD KNOW WITH ÃPRACTICAL CERTAINTYÄ THAT THE
TRESPASSER WOULD BE KILLED� 4HIS RESULT IS EVEN MORE LIKELY GIVEN THE -0#ÁS FURTHER
PROVISION IN e ������	� Ã2EQUIREMENT OF +NOWLEDGE 3ATISFIED BY +NOWLEDGE OF (IGH
0ROBABILITYÄ� 7HEN KNOWLEDGE OF THE EXISTENCE OF A PARTICULAR FACT IS AN ELEMENT OF AN
OFFENSE� SUCH KNOWLEDGE IS ESTABLISHED IF A PERSON IS AWARE OF A HIGH PROBABILITY OF ITS
EXISTENCE ;�=Ä 4HUS EVEN IF THE LANDOWNER DOES NOT KNOW WITH PRACTICAL CERTAINTY THAT THE
DEATH OF THE TRESPASSER WOULD OCCUR� HE CAN BE CHARGED AND CONVICTED OF MURDER IF THE
LANDOWNER KNOWS WHEN HE SHOOTS THAT THE TRESPASSERÁS DEATH IS HIGHLY PROBABLE�

/N THE OTHER HAND� IF HE DOES NOT AIM AT A VITAL SPOT� HE CANNOT KNOWWITH PRACTICAL
CERTAINTY THAT DEATH WILL ENSUE� )N THIS CASE� THIS HYPOTHETICAL WOULD BE ASSIMILATED TO
THE OTHER HYPOTHETICAL WHERE THE LANDOWNER SETS A SPRINGGUN� AND IT ENDS UP CAUSING
UNINTENDED HARM OR DEATH TO THE TRESPASSER� &OR IN BOTH THESE SCENARIOS IT IS NEITHER THE
LANDOWNERÁS PURPOSE TO KILL NOR DOES HE KNOW WITH PRACTICAL CERTAINTY THAT THE TRESPASSER
WILL DIE� )N FACT� IN THE SPRING GUN CASE� THE LANDOWNER DOESNÁT EVEN KNOW WITH CERTAINTY
WHETHER A TRESPASSER WILL COME AT ALL� 4HE LANDLORD SHOULD BE VIEWED ONLY AS RISKING THE
DEATH OF THE TRESPASSER� )N SUCH CASE� THE ONLY REMAINING OPTION FOR AMURDER CHARGE BEING
BROUGHT AGAINST THE LANDOWNER WOULD BE ������B	 FOR RECKLESSLY CAUSING HOMICIDE�

������ -URDER�

��	 #RIMINAL HOMICIDE CONSTITUTES MURDER WHEN� � � �

�B	 IT IS COMMITTED RECKLESSLY UNDER CIRCUMSTANCES MANIFESTING

EXTREME INDIFFERENCE TO THE VALUE OF HUMAN LIFE�

4HE CRUCIAL ISSUE� OF COURSE� AGAIN RELATES TO HOW THE -0# DEFINES ITS TERMS� 4HE RELEVANT
DEFINITION OF ÃMURDERÄ UNDER -0# e ������	�B	 IS FOR RECKLESSNESS MANIFESTING ÃEXTREME
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INDIFFERENCE TO THE VALUE OF HUMAN LIFE�Ä 4HE -0# DEFINES RECKLESSLY IN THE FOLLOWING
MANNER�

2ECKLESSLY� ! PERSON ACTS RECKLESSLY WITH RESPECT TO A MATERIAL ELEMENT OF AN

OFFENSE WHEN HE CONSCIOUSLY DISREGARDS A SUBSTANTIAL AND UNJUSTIFIABLE RISK

THAT THE MATERIAL ELEMENT � � � WILL RESULT FROM HIS CONDUCT� 4HE RISK MUST BE

OF SUCH A NATURE AND DEGREE THAT� CONSIDERING THE NATURE AND PURPOSE OF THE

ACTORÁS CONDUCT AND THE CIRCUMSTANCES KNOWN TO HIM� ITS DISREGARD INVOLVES A

GROSS DEVIATION FROM THE STANDARD OF CONDUCT THAT A LAWABIDING PERSONWOULD

OBSERVE IN THE ACTORÁS SITUATION����

/FFICIAL COMMENTARY TO THIS SECTION EXPLAINS THAT e ����� ��	�B	 WAS ADOPTED TO CAPTURE A
KIND OF RECKLESSNESS MORE CULPABLE THAN THAT REQUIRED FOR MERE ÀRECKLESS MANSLAUGHTER�Á
Ã4HIS PROVISION REFLECTS THE JUDGMENT THAT THERE IS A KIND OF RECKLESS HOMICIDE THAT
CANNOT FAIRLY BE DISTINGUISHED IN GRADING TERMS FROM HOMICIDES COMMITTED PURPOSELY OR
KNOWINGLY�Ä��� -0# COMMENTARY FURTHER NOTES THAT THIS SUBSECTION WAS ADOPTED TO
CAPTURE COMMON LAW ÃDEPRAVED HEARTÄ MURDER����

4HE COMMENTARY CLARIFIES THAT THE CRITICAL DISTINCTION BETWEEN RECKLESS MURDER
AND THE LOWER GRADED RECKLESS MANSLAUGHTER RELATES TO THE NATURE OF THE RISK CREATED AND
CONSCIOUSLY APPRECIATED BY THE ACTOR GIVEN THE NATURE OF HIS CONDUCT� I�E�� THE SERIOUSNESS
OF THE ÃSUBSTANTIAL AND UNJUSTIFIABLE RISK�Ä 4HE COMMENTARY STATES THAT A DISTINCTION
BETWEEN THE RECKLESSNESS REQUIRED FOR MANSLAUGHTER VERSUS THAT FOR ÃEXTREME
INDIFFERENCEÄ RECKLESSNESS MURDER� ÃIS A MATTER OF DEGREE AND THE MOTIVES FOR RISK
CREATION MAY BE INFINITE IN VARIATION�Ä��� !CCORDINGLY� THE -0# PROVIDES THAT THE
DISTINCTION BETWEEN THE RECKLESSNESS MENS REA JUSTIFYING CONVICTION FOR MURDER VERSUS
MANSLAUGHTER CANNOT BE DEFINED MORE PRECISELY� Ã� � � ;)=IT MUST BE LEFT DIRECTLY TO THE
TRIER OF FACT UNDER INSTRUCTIONS WHICH MAKE IT CLEAR THAT RECKLESSNESS THAT CAN FAIRLY BE
ASSIMILATED TO PURPOSE OR KNOWLEDGE SHOULD BE TREATED AS MURDER AND THAT LESS EXTREME
RECKLESSNESS SHOULD BE PUNISHED AS MANSLAUGHTER�Ä���

(ERE� EVEN ASSUMING� AS JUST ARGUED ABOVE� THAT THE KILLINGS WERE NOT PRACTICALLY
CERTAIN TO FOLLOW BUT WERE RISKED AS UNINTENDED SIDE EFFECTS� THEY WOULD HAVE BEEN UTTERLY

��� -ODEL 0ENAL #ODE� e ������	�C	 �!M� ,AW )NST� ����	� !S APPLIED TO HOMICIDE� THE COMMENTARY INDICATES THAT
IT REQUIRES A FINDING THAT ÃPRESUPPOSES AN AWARENESS OF THE CREATION OF A SUBSTANTIAL HOMICIDAL RISK TOO GREAT
TO BE DEEMED JUSTIFIABLE BY ANY VALID PURPOSE THAT THE ACTORÁS CONDUCT SERVES�Ä

��� -ODEL 0ENAL #ODE� e ������	 CMT� � �!M� ,AW )NST� ����	�
��� Ã)NSOFAR AS 3UBSECTION ��	�B	 INCLUDES WITHIN THE MURDER CATEGORY CASES OF HOMICIDE CAUSED BY EXTREME

RECKLESSNESS� THOUGH WITHOUT PURPOSE TO KILL� IT REFLECTS BOTH THE COMMON LAW AND MUCH PREEXISTING
STATUTORY TREATMENT USUALLY CAST IN TERMS OF CONDUCT EVIDENCING A ÃDEPRAVED HEART REGARDLESS OF HUMAN
LIFEÄ OR SIMILAR WORDS�Ä )D�
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UNJUSTIFIED� !ND GIVEN THAT A SERIOUS UNJUSTIFIED RISK OF CAUSING DEATH WOULD RANK VERY
HIGH ON A CULPABILITY SCALE� IT WOULD CLEARLY INVOLVE ÃA GROSS DEVIATION FROM THE STANDARD
OF CONDUCT THAT A LAWABIDINGPERSONWOULD OBSERVE IN THE ACTORÁS SITUATION�Ä��� 4HE CALLOUS
AND RUTHLESS DISREGARD FOR TRESPASSERSÁ LIVES AND THEIR BODILY INTEGRITY� COMBINED WITH LACK
OF ANY TRULY JUSTIFYING CONSIDERATIONS� MAKES THIS SCENARIO A PARADIGMATIC ILLUSTRATION OF
ÀEXTREME INDIFFERENCE TO THE VALUE OF HUMAN LIFEÁ OR ÀDEPRAVED HEARTÁ MURDER�

!CCORDINGLY� NOTWITHSTANDING &INNISÁ RESOLUTE EFFORTS TO ATTRIBUTE CULPABILITY TO
LANDOWNERS BASED ON THEIR PURPORTEDLY INTENDED KILLING WHEN THEY SHOOT TRESPASSERS
DIRECTLY OR SET SPRINGGUNS� IN FACT THE PRECEDING ANALYSIS HAS SHOWN THAT ON HIS OWN
PRINCIPLES IT WOULD MAKE LITTLE DIFFERENCE IN TERMS OF MORAL OR LEGAL CULPABILITY� !S
EXPLAINED ABOVE� THE CARGO BOMBERÁS UNINTENDED CAUSING OF THE DEATH OF THE AIRCRAFT PILOT
WAS DESERVING OF THE HIGHEST FORM OF MORAL CENSURE AND THE HIGHEST LEVELS OF LEGAL
CULPABILITY �MURDER	� 3O TOO� FORESEEABLY CAUSING� OR RISKING CAUSING� WITHOUT
JUSTIFICATION� TRESPASSER DEATHS¿PLAUSIBLY CONSTRUED ON &INNISÁ OWN PRINCIPLES AS
UNINTENDED SIDE EFFECTS¿WOULD RIGHTLY BE CONDEMNED AS MORALLY CORRUPT AND DESERVING
OF THE MOST SEVERE CRIMINAL PUNISHMENT FOR MURDER BY ÃDEPRAVED HEART�Ä

�����&"���

4HE CENTRAL PURPOSE OF THE PRECEDING ARTICLE� AS STATED IN THE INTRODUCTION� HAS BEEN TO
CHALLENGE &INNISÁ CONTENTION THAT A LANDOWNER WHO SETS A SPRINGGUN OR USES OTHER LETHAL
FORCE TO DETER A TRESPASSER� EVEN IF THE LANDOWNER HAS POSTED CLEAR WARNINGS� ENTAILS THAT
THE LANDOWNER INTENTIONALLY KILLS OR SERIOUSLY INJURES THAT TRESPASSER� $EFENSE OF THE
THESIS� CHALLENGING &INNISÁ CONTENTION� CULMINATES IN THE ARGUMENTS PRESENTED IN THE LAST
PART� 0ART )6� 4HESE CONCLUDING ARGUMENTS PROPOSE� EMPLOYING &INNISÁ OWN PRINCIPLES�
THAT THREATENING A TRESPASSER WITH LETHAL FORCE� EITHER BY A HIDDEN SPRINGGUN� OR BY
DIRECTLY SHOOTING AT HIM SOLELY IN ORDER TO ÀSTOP THE TRESPASSÁ CAN¿BY ANALOGY TO !QUINASÁ
ACCOUNT OF SELFDEFENSE¿ CAUSE CONSEQUENCES THAT CAN BE REGARDED AS UNINTENDED SIDE
EFFECTS� AIMED SOLELY AND DEFENSIVELY AT ÀSTOPPING THE INVASIONÁ I�E�� THE TRESPASS� 7HILE
CAUSING SUCH UNINTENDED SIDE EFFECTS WOULD BE DESERVING OF THE MOST SEVERE CRIMINAL
PUNISHMENT� THIS ARTICLE HAS BEEN DEVOTED TO ARGUING� A FINE BUT CRITICAL POINT� VIZ�� THAT�
IN KEEPING WITH THE *UDGESÁ OPINIONS IN )LOTT AND "IRD AND BASED ON &INNISÁ OWN PRINCIPLES�
THEY ARE NOT NECESSARILY INTENTIONAL OR PART OF THE ACTORÁS INTENTION�

��� -ODEL 0ENAL #ODE�e������	�C	 �!M� ,AW )NST� ����	�
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-ORE SPECIFICALLY� THIS THESIS IS DEPENDENT UPON THE CONSIDERATIONS DEVELOPED IN EARLIER
PARTS OF THIS ARTICLE� &UNDAMENTALLY� ALL THESE CONSIDERATIONS FLOW FROM ANALYSIS OF &INNISÁ
NATURAL LAW THEORY OF BASIC GOODS� &OR� AS &INNIS EXPLAINS� THESE BASIC GOODS PROVIDE
INCIPIENTLY ALL THE REASONS FOR WHATEVER A PERSON MAY RATIONALLY CHOOSE AND DO� 4HIS
THEORY OF THE BASIC GOODS� IN TURN� LEADS &INNIS TO HIS FIRST PRINCIPLE OF MORALITY� THE
INTEGRAL DIRECTIVENESS OF PRACTICAL REASON� 4HIS PRINCIPLE� NATURALLY GRASPED BY PRACTICAL
REASON IN VIEW OF ALL THE BASIC GOODS� TAKEN INTEGRALLY� REQUIRES A PERSON IN ALL THEIR
DELIBERATIONS AND CHOICES TO RESPECT EACH OF THOSE BASIC GOODS� 4AKEN TOGETHER� IN THEIR
ENTIRETY� THEY ENGENDER A ÀMORALÁ SENSE OF ÀOUGHTÁ IN THE PRACTICAL COGNITION OF A HUMAN
PERSON� 4HIS MORAL OUGHT� HOWEVER� IS VIOLATED WHENEVER A PERSON CHOOSES� NOT FROM
ROBUST DELIBERATIONS TAKING INTO ACCOUNT ALL THE BASIC GOODS� BUT IN CIRCUMSTANCES WHERE
ONE HAS WILLINGLY PERMITTED THE FULLNESS OF PRACTICAL REASON TO BE ÀFETTEREDÁ DUE TO THE
INFLUENCE OF FEELINGS OR OTHER TRUNCATED CONSIDERATIONS� )N THESE SITUATIONS� THE PERSON
ACTS UNREASONABLY� I�E�� IMMORALLY BY FAILING TO APPLY ALL OF ONEÁS NATURALLY GRASPED
RATIONAL PRINCIPLES�

!T THE SAME TIME� &INNIS RECOGNIZES THAT IT IS IMPOSSIBLE TO ACT IN THEWORLDWITHOUT
CAUSING SOME HARM� EVEN TO INSTANTIATIONS OF BASIC GOODS� 4HE PRINCIPLE HE DEVELOPS TO
ACCOUNT FOR THIS IS THE MAXIM Ã2ESPECT FOR %VERY "ASIC 6ALUE IN %VERY !CT�Ä !CCORDINGLY�
THIS MAXIM FUNCTIONS AS A PROHIBITION ONLY ON INTENTIONALLY CAUSING DAMAGE OR DESTRUCTION
TO AN INSTANTIATION OF ANY ONE OF THE BASIC GOODS� &OR CHOOSING TO INTENTIONALLY DESTROY
OR SERIOUSLY DAMAGE AN INSTANTIATION OF A BASIC GOOD WOULD BE TO DENY AND PERVERT ONEÁS
VERY IDENTITY AS A RATIONAL ACTING PERSON� THUS CREATING A MORAL SCHIZOPHRENIA AND MAKING
ONESELF TO BE THE KIND OF PERSON WHO VOLUNTARILY ACTS IMMORALLY� !S &INNIS WRITES� 4HUS
ONE WHO INTENDS TO DESTROY� DAMAGE� OR IMPEDE SOME INSTANTIATION OF A BASIC HUMAN GOOD
NECESSARILY ACTS CONTRARY TO REASON�Ä���

4HIS ARTICLE� OF COURSE� HAS BEEN PRIMARILY CONCERNED WITH DAMAGE TO THE BASIC
GOOD OF ÀLIFE�Á 7HILE THE INTERMEDIATE PRINCIPLE PROHIBITS ALL DIRECT INTENTIONAL DAMAGE OR
DESTRUCTION OF BASIC GOODS� IT DOES NOT� AND FROM A PRACTICAL POINT OF VIEW CANNOT�
ABSOLUTELY FORBID CAUSING HARM TO BASIC GOODS� EVEN THE GOOD OF LIFE� &INNIS RESOLVES THIS
PROBLEM BY DEVELOPING A VERY PRECISE CONCEPTION OF INTENTION AND CHOICE� )N PARTICULAR
HE POSITS THAT AN INTENTION BEARS PRECISELY ON WHAT ONE CHOOSES AS PART OF ONEÁS PLAN OR
PROPOSAL IN ACTING� !NYTHING CAUSED BY ONEÁS CONDUCT THAT IS OUTSIDE OF THAT PLAN OR
PROPOSAL COMES ABOUT AS AN UNINTENDED SIDE EFFECT� /F COURSE� &INNIS FOLLOWING !QUINAS�
RECOGNIZES THAT JUST BECAUSE SOMETHING IS UNINTENDED ON THIS SCHEMA� DOES NOT MAKE IT
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MORALLY PERMISSIBLE� 2ATHER� CAUSING OR ACCEPTING UNINTENDED SIDE EFFECTS� CAN AND MUST
BE JUSTIFIED ONLY IN TERMS OF THE GOOD ONE DOES INTEND�

4HE CONCLUDING ARGUMENTS OF THIS ARTICLE EMPLOY &INNISÁ OWN VERY PRECISE
ACCOUNT OF INTENTION AND CHOICE� "UILDING UPON HIS GENERAL NATURAL LAW THEORY� IT
PROPOSES THAT USING LETHAL FORCE AGAINST A TRESPASSER IN ORDER TO ÀSTOP A TRESPASS�Á CAN BY
ANALOGY TO !QUINASÁ ACCOUNT OF SELFDEFENSE� AS ADOPTED BY &INNIS� BE REGARDED AS AN
UNINTENDED SIDE EFFECT PRAETER INTENTIONEM �OUTSIDE ONEÁS INTENTION	� !S &INNIS PUTS THIS
CRITICAL POINT� Ã7HATEVER CONSEQUENCES LIE OUTSIDE ONEÁS PROPOSAL� BECAUSE NEITHER
WANTED FOR THEIR OWN SAKE OR NEEDED AS A MEANS� ARE NOT SYNTHESIZED INTO ONEÁS WILL � � � �
4HEY ARE SIDE EFFECTS� INCIDENTALS�Ä

/F COURSE &INNIS ALSO POINTS OUT THAT SIMPLY BECAUSE SOME CONSEQUENCES OF
CONDUCT LIE OUTSIDE ONEÁS PLAN OR PROPOSAL AND CAN PROPERLY BE UNDERSTOOD AS
UNINTENDED� DOES NOT EO IPSO SETTLE THE QUESTION OF WHETHER THAT CONDUCT IS PERMISSIBLE�
I�E�� MORAL� 2EFERRING TO UNINTENDED SIDE EFFECTS� &INNIS STATES� Ã/NE MAY WELL BE CULPABLE
IN ACCEPTING THEM� "UT THE GROUND OF CULPABILITY WILL NOT BE THAT ONE INTENDED THEM� BUT
THAT ONE WRONGLY� FOR EXAMPLE UNFAIRLY� ACCEPTED THEM AS INCIDENTS OF WHAT ONE DID
INTEND�Ä���

4HIS ARTICLE� APPLYING THESE CRITICAL POINTS� ARGUES� IN KEEPING WITH THE OPINIONS
OF THE JUDGES IN )LOTT AND "IRDs THAT A LANDOWNERÁS INTENTION IN SETTING SPRINGGUNS WITH
WARNINGS IS NOT NECESSARILY TO KILL OR INJURE� EVEN CONDITIONALLY� BUT INSTEAD TO USE THE REAL
THREAT OF LETHAL FORCE TO DETER BY TERROR AND FEAR� &URTHER� THIS ARTICLE CONTENDS THAT IF
THAT DETERRENT FAILS� EVEN THE DIRECT APPLICATION OF LETHAL FORCE ÀTO STOP THE TRESPASSÁ AND ITS
SUBSEQUENT CAUSING OF SERIOUS HARM OR DEATH COULD BE VIEWED ON &INNISÁ OWN PRINCIPLES
AS UNINTENDED� ! LANDOWNER DOES NOT NEED THE TRESPASSER TO BE MADE DEAD OR SERIOUSLY
INJURED TO PROTECT HIS PROPERTY� (E ONLY NEEDS TO SCARE HIM OFF� &URTHER� JUST AS IN !QUINASÁ
SELFDEFENSE ARGUMENT� THE VICTIM DOES NOT NEED THE DEATH OF AN ASSAILANT� BUT EVEN SO IS
ENTITLED TO USE DEADLY FORCE TO ÀSTOP THE ATTACK�Á 4HE LETHAL CONSEQUENCE NEED PLAY NO PART
IN HIS PLAN OR PROPOSAL� 3O TOO� DEATH OR SERIOUS INJURY OF THE TRESPASSER IS NOT NECESSARY FOR
THE LANDOWNER TO ACCOMPLISH HIS GOAL OF PROTECTING HIS PROPERTY� !LL HE NEEDS IS TO ÀSTOP THE
TRESPASSÁ TO ÀSTOP THE INVASION�Á 4HUS� IF ANY KILLING OR SERIOUS INJURY OCCURS� CAUSED BY THE
LANDOWNERÁS CONDUCT� ALBEIT IMMORAL AND UNLAWFUL� COULD BE UNDERSTOOD AS UNINTENDED�

4HESE ARE THE MAIN ARGUMENTS PROPOSED BY THIS ARTICLE IN SUPPORT OF THE VIEW
THAT &INNIS HAS ERRED IN MAINTAINING THAT A LANDOWNERÁS USE OF LETHAL FORCE� BACKED UP BY
WARNINGS� MUST INCLUDE A CONDITIONAL INTENTION TO KILL OR SERIOUSLY INJURE� IF THE
TRESPASSERS ENTER�

��� )D� AT ����
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9ET� EVEN IF THIS ARTICLE IS SUCCESSFUL IN PUTTING &INNISÁ MAIN THESIS INTO DOUBT� I�E�� IF THE
ARGUMENTS PRESENTED ABOVE PLAUSIBLY UNDERMINE HIS THESIS� THERE IS AN IMPORTANT POINT
OF CONVERGENCE� &OR WHETHER ONE UNDERSTANDS� AS &INNIS DOES� THE TRIGGERING OF THE GUNS
AND INJURY OR DEATH TO THE TRESPASSER AS PART OF THE LANDOWNERÁS PLAN OR PROPOSAL� I�E�� AS
HIS INTENTION� OR WHETHER ONE INTERPRETS THE TRIGGERING OF THE WEAPONS AS AN UNINTENDED
SIDE EFFECT� EITHER OPTIONWOULD REPRESENT INSTANCES OF CONDUCTWHOSE CONSEQUENCESWOULD
BE UNLAWFUL AND GRIEVOUSLY IMMORAL� !S THE ARTICLE ALSO ARGUES� UNDER COMMON LAW� NO
ADEQUATION EXISTS BETWEEN THE GOOD OF PROTECTING PROPERTY AND CAUSING DEATH OR SERIOUS
BODILY HARM� EVEN IF UNINTENDED� TO TRESPASSERS WHO POSE NO THREAT TO THE LANDOWNERÁS
PERSON� !S WAS STATED IN 3IMPSON V� 3TATE���� Ã#OMPENSATION MAY BE MADE FOR INJURIES TO�
OR THE DESTRUCTION OF PROPERTY� BUT FOR THE DEPRIVATION OF LIFE THERE IS NO RECOMPENSE� AND
FOR GRIEVOUS BODILY HARM� AT MOST� BUT A POOR EQUIVALENT�Ä���

)N FACT� THE PENAL RESULT UNDER EITHER APPROACH MAY NOT DIFFER IN SUBSTANTIAL
DEGREE� "OTH WOULD DESCRIBE LANDOWNERS WHO ARE PRIME CANDIDATES FOR MURDER CHARGES
UNDER -ODEL 0ENAL #ODE e ������ ! LANDOWNER WHO INTENTIONALLY KILLS OR INJURES WILL BE
LIABLE FOR ÃPURPOSELYÄ KILLING UNDER e �������	�A	� 4HE LANDOWNER WHO CAUSES SUCH
UNJUSTIFIED KILLING AS UNINTENDED SIDE EFFECTS� SHOULD APPROPRIATELY BE CHARGED WITH
ÃDEPRAVED HEART KILLING�Ä PURSUANT TO e �������	�B	� FOR RECKLESSNESS MANIFESTING ÃEXTREME
INDIFFERENCE TO THE VALUE OF HUMAN LIFE�Ä

4HE DISTINCTION BETWEEN &INNISÁ THEORY OF THESEMANTRAP CASES AND THAT ADVOCATED
BY THIS ARTICLE MAY SEEM OF LITTLE CONSEQUENCE� "UT ITS SIGNIFICANCE CAN BE BEST APPRECIATED
BY CONSIDERING &INNISÁ DISCUSSION OF THE DIFFERENCE FOR ONEÁS MORAL CHARACTER BETWEEN ON
THE ONE HAND CHOOSING� AND THUS INTENDING� TO HARM A BASIC GOOD DIRECTLY� AND� ON THE
OTHER� CAUSING SUCH DAMAGE AS AN UNINTENDED SIDEEFFECT�

;#=OMMON MORALITY IS NOT INDIFFERENT TO OUTCOMES� "UT IT INCLUDES AMONG

THE SIGNIFICANT OUTCOMES THE IMPACT OF CHOOSING AND INTENDING UPON THE

CHARACTER OF THE CHOOSER� )T ATTENDS TO THE FACT THAT CHOICES LAST� 4HE PROPOSAL

WHICH ONE ADOPTS BY CHOICE IN FORMING AN INTENTION� TOGETHER WITH THE

REASONING WHICH IN ONEÁS DELIBERATION MADE THAT PROPOSAL INTELLIGENTLY

ATTRACTIVE� REMAINS� PERSISTS� IN ONEÁS WILL� ONEÁS DISPOSITION TO ACT� 4HE

PROPOSAL �AND THUS THE INTENTION	 IS� SO TO SPEAK� SYNTHESIZED INTO ONEÁS WILL�

ONEÁS PRACTICAL ORIENTATION AND STANCE IN THE WORLD����

��� 3EE GENERALLY 3IMPSON� �� !LA� ��
��� )D� AT ��
��� #% 6OL� ))� SUPRA NOTE �� AT ����
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4HE ACTORWHO CONDITIONALLY INTENDS THE DEATH OF A PERSON AS PART OF THEIR PLAN OR PROPOSAL�
EITHER AS AN END OR AS A MEANS TO AN END� IS THE KIND OF PERSON WHO CHOOSES TO SUBORDINATE
ALL THE GOOD IN THAT PERSON COMPLETELY TO THE INTEREST OF ANOTHER� 4HIS KIND OF PERSON
REFLEXIVELY MAKES THEMSELVES TO BE A MURDERER� OF THE WORST KIND�

/N THE OTHER HAND� ONE MAY ACT CULPABLY� BUT WITHOUT ANY INTENTION TO KILL OR
SERIOUSLY INJURE THE TRESPASSER� )N THIS CASE� ONE ACTS WRONGFULLY IN ACCEPTING THAT SIDE
EFFECT WHEN THERE IS NO JUSTIFYING REASON�

7HATEVER CONSEQUENCES LIE OUTSIDE ONEÁ PROPOSAL� BECAUSE NEITHER WANTED FOR

THEIR OWN SAKE NOR NEEDED AS A MEANS� ARE NOT SYNTHESIZED INTO ONEÁS WILL�

4HOUGH ONE MAY FORESEE THESE RESULTS AND ACCEPT THAT ONE WILL BE CAUSING

THEM� OR THE RISK OF THEM� ON IS NOT ADOPTING THEM� "UT THE GROUND OF

CULPABILITY WILL NOT BE THAT ONE INTENDED THEM� BUT THAT ONE WRONGLY� FOR

EXAMPLE UNFAIRLY� ACCEPTED THEM AS INCIDENTS OF WHAT DID INTEND� 4HE EFFECT

ON ONEÁS CHARACTER OF ACCEPTING THEM IS NOT LIKE THE DYNAMIC� SHAPING EFFECT

THAT FORMING AN INTENTION �EVEN A RELUCTANT INTENTION	 HAS� ���

/NE HAS COMMITTED A WRONG� AND PERHAPS A SERIOUS WRONG� 9ET� ONE HAS NOT REFLEXIVELY
CONSTITUTED ONEÁS OWN SELF� ONEÁS BASIC CHARACTER� INTO THAT OF A KILLER� BUT LESS CULPABLY�
A RECKLESS PERSON� 7HILE THIS DISTINCTION MAY FADE IN IMPORTANCE TO SOME� AT LEAST THE
RECKLESS PERSON HAS SOME RESIDUAL� PERHAPS TENUOUS� ATTACHMENT TO THE BASIC GOOD OF LIFE�
AN ATTACHMENT THAT REMAINS AND CAN BE USED TO CORRECT THEIR MORAL COMPASS� 4HE DIRECT
MANKILLER ON THE OTHER HAND� LIKE !RISTOTLEÁS INTEMPERATE MAN� HAS LOST THE FIRST PRINCIPLE
BYWHICH HE COULDWORK TO AMEND HIS CHARACTER� ! TRUEMANKILLER IS ONEWHO HAS LOST SIGHT
OF AND APPRECIATION FOR THE BASIC GOOD OF LIFE�

/NE SCHOLAR� PROVIDING COMMENTARY ON A PERTINENT PASSAGE FROM
!RISTOTLE¿APPROPRIATE FOR SUMMING UP AND CLOSING THE PRESENT STUDY¿DESCRIBES THE
'REEK PHILOSOPHERÁS ASSESSMENT OF THE DEVASTATING IMPACT ON A PERSONÁS MORAL CHARACTER
THAT OCCURS WHEN ONE LOSES THE FIRST PRINCIPLE OF RIGHT ACTION� I�E�� !RISTOTLEÁS INTEMPERATE
MAN�

4HE INTEMPERATE MAN� FOR EXAMPLE� DOES NOT SUFFER REGRET AND HIS ACTIONS ARE

FULLY IN CONFORMITYWITH HIS CHOICE� )NDEED� LACK OF REGRET IS HIS SALIENT FEATURE�

� � � (IS RULING PRINCIPLE HAS BEEN DESTROYED AND SO HE NO LONGER CARES ABOUT

BEING VIRTUOUS� !S A RESULT� HE EXPERIENCES NO PSYCHOLOGICAL TURMOIL� (IS SOUL�

LIKE THAT OF THE VIRTUOUS� IS HARMONIOUS� HIS REASON AND HIS DESIRES DRIVE HIM IN

THE SAME VICIOUS DIRECTION� (E IS CLEARHEADED ABOUT HIS ACTIONS EVEN THOUGH�

��� )D�

���
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BECAUSE HE IS MORALLY OBTUSE� THEIR ULTIMATE IMPORT ELUDES HIM� !S 2ORTY PUTS

IT� ÀHE HAS ENDS¿HE IS THE SORT OF PERSON WHO CAN ACT IN THE LIGHT OF HIS ENDS¿

BUT HE HAS THE WRONG ENDS�Á "ECAUSE HIS REASON IS CORRUPT� THE INTEMPERATE

PERSON IS � � � NEITHER PARDONABLE NOR CURABLE� ���

��� $AVID 2OOCHNIK� !RISTOTLEÁ ACCOUNT OF THE 6ICIOUS� ! &ORGIVABLE )INCONSISTENCY� �� ()34� 0(),� 1� ��� �����	 �)NTERNAL
CITES TO !RISTOTLE OMITTED	� COMMENTING ON A PASSAGE FROM "OOK 6)) OF THE .ICHOMACHEAN %THICS� )N THIS
PASSAGE HE IS QUOTING !M�LIE /KSENBERG 2ORTY� !KRASIA AND 0LEASURE� IN %33!93 /. !2)34/4,%Á3 %4()#3 ���� ���
�!M�LIE /KSENBERG 2ORTY ED�� 5NIVERSITY OF #ALIFORNIA 0RESS� ����	�
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4HIS SHORT ESSAY MAKES THREE POINTS REGARDING "REXIT THAT HAVE NOT BEEN WIDELY CONSIDERED IN
PUBLIC OR ACADEMIC DEBATE�
&IRST� "REXIT ADVOCATES �,EAVERS	 SUCCESSFULLY MISREPRESENTED THE REFERENDUM OF *UNE ���� AS A
DEFINITIVE EXPRESSION OF DEMOCRATIC WILL� �Ã4HE PEOPLE HAVE SPOKEN�Ä	 4HE SLIM MAJORITY RESULT
WAS LESS THAN SUCH AN EXPRESSION� PARTICULARLY BECAUSE IT IGNORED INTERCOMMUNAL AND
INTERGENERATIONAL DEMOCRATIC VALUES¿MOST PROFOUNDLY� OVERRIDING CLEAR MAJORITIES IN 3COTLAND
AND .ORTHERN )RELAND WHICH HAD VOTED TO REMAIN IN THE %5�
3ECOND� EVEN THOUGH WITHIN A YEAR OF THAT REFERENDUM� A MAJORITY OF "RITONS �2EMAINERS	 HAD
COME TO OPPOSE "REXIT� POLITICAL LEADERSHIP AMONG THE 2EMAINERS WAS WOEFULLY INEFFECTIVE� 3OME�
LIKE 0RIME -INISTER 4HERESA -AY� SIMPLY CHANGED SIDES� WRONGHEADEDLY ACCEPTING THE
PEOPLEHAVESPOKEN RHETORIC� /THER 2EMAINERS CONTINUED TO MAKE THEIR CASE� BUT DID NOT
EFFECTIVELY ARGUE THAT PEOPLE HAD NOT SPOKEN� 0ERHAPS� MOST CRUCIALLY� THE "RITISH ÃFIRST PAST THE
POSTÄ ELECTORAL SYSTEM PROVIDED NO VIABLE REMAIN OPTION IN THE $ECEMBER ���� 0ARLIAMENTARY
ELECTIONS� 0UT SIMPLY� IN THE $ECEMBER ���� 0ARLIAMENTARY ELECTIONS� 2EMAINERS HAD NO ONE TO
VOTE FOR�
4HIRD� HOPES THAT THE 5+ COULD EASILY REJOIN THE %UROPEAN 5NION �ENCOURAGED IN PART BY REMARKS
OF %5 LEADERS	 ARE FALSE� !RTICLE �� OF THE 4REATY ON %UROPEAN 5NION �4%5	 REQUIRES THAT A STATE
WHICH HAS LEFT THE %5 SHOULD GO THROUGH A RIGOROUS ADMISSION PROCESS� 3INCE !RTICLE �� REQUIRES
UNANIMITY AMONG %5 MEMBER STATES� ANY MEMBER WITH AN OBJECTION TO "RITAIN REJOINING COULD
BLOCK READMISSION� -OST TROUBLING FOR "RITAIN COULD BE 3PAINÁS LONGSTANDING CLAIM FOR THE RETURN
OF 'IBRALTAR TO WHICH THE 5+ WOULD BE LOATHE TO ACCEDE AND FROM WHICH 3PAIN WOULD BE LOATHE TO
RETREAT�

+%97/2$3

"REXIT� 2EFERENDUM� %UROPEAN 5NION �%5	� 'IBRALTAR� 5NITED +INGDOM �5+	
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)NTRODUCTION � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���
�� )NTERCOMMUNAL $EMOCRACY � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���
�� )NTERGENERATIONAL $EMOCRACY � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���
�� ! #ORRUPT AND 8ENOPHOBIC 2EFERENDUM � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���

���� #ORRUPTED 0ROCESS ¿ $ARK -ONEY AND 2USSIAN )NFLUENCE � � � � � � � � � � � � � ���
���� #ORRUPTED 3UBSTANCE ¿ 8ENOPHOBIA� !NTIIMMIGRANT 0ROPAGANDA � � � � � � � � ���

�� 6OTE !GAIN � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���
�� #OME !GAIN� �2EENTRY AND Ã4HE 2OCKÄ	 � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���

���� 3OVEREIGNTY OVER 'IBRALTAR AND )NTERNATIONAL ,AW � � � � � � � � � � � � � � � � � ���

��$!�	&�$���

"REXIT ADVOCATES SUCCESSFULLY MISREPRESENTED THE REFERENDUM OF *UNE ���� AS A BINDING
EXPRESSION OF DEMOCRATIC WILL ¿ IGNORING ITS LACK OF INTERCOMMUNAL AND
INTERGENERATIONAL DEMOCRACY� 4HIS MISREPRESENTATION HAS FOSTERED A VIOLATION OF THE
INTERNATIONALLY RECOGNIZED RIGHT OF SELFDETERMINATION OF THE 3COTS AS WELL AS OF THE
)RISH�� &URTHERMORE� THE REFERENDUM OF ���� MERELY PROVED THAT� ON A SINGLE DAY IN *UNE�
A TRANSIENT BARE MAJORITY ������	 OF THAT DAYÁS VOTERS PURPORTED A DESIRE TO LEAVE THE
%UROPEAN 5NION �%5	�� FAILING TO SPEAK FOR TWO GENERATIONS OF "RITONS WHO HAD
CONSTRUCTED PROFOUND TIES WITH THE 5NION OR FOR FUTURE GENERATIONS OF "RITONS WHO WOULD
NOT ENJOY THOSE TIES�

"REXIT THREATENS POLITICAL MORALITY AND ECONOMIC WELLBEING� )T IS A BAD THING�
2EGRETTABLY� IT WILL BE HARD TO UNDO�
� 4HE GLOBAL COMMUNITY HAS RECOGNIZED SELFDETERMINATION AS A BINDING RULE OF INTERNATIONAL LAW AT LEAST SINCE
THE ENTRYINTOFORCE IN ���� OF THE 5NITED .ATIONS #OVENANT ON #IVIL AND 0OLITICAL 2IGHTS� 4HE VERY FIRST
SUBSTANTIVE SENTENCE OF THAT IMPORTANT AND UNIVERSAL TREATY READS� Ã!LL PEOPLES HAVE THE RIGHT OF SELF
DETERMINATION�Ä )NTERNATIONAL #OVENANT ON #IVIL AND 0OLITICAL 2IGHTS ART� �� q �� $EC� ��� ����� ��� 5�.�4�3�
��� �ENTERED INTO FORCE -AR� ��� ����	 ;HEREINAFTER )##02=� 4HE DEVELOPMENT OF THE PRINCIPLE OF SELF
DETERMINATION PROBABLY TRACES ITS MODERN STATE PRACTICE TO 7OODROW7ILSONÁS CONCEPTION OF A POSTCOLONIAL
WORLD ORDER AFTER 7ORLD 7AR )� 4HE !MERICAN AND &RENCH 2EVOLUTIONS OF THE LATE ��TH #ENTURY AND THEIR
DECLARATORY DOCUMENTS IMPLICITLY SOWED THE SEEDS OF THE DOCTRINE� 4HE RULE WAS PROBABLY CUSTOMARY LAW
WELL PRIOR TO ITS LEGISLATION INTO TREATY LAW IN ���� BY THE )##02� 4HE 5. #HARTER REFERENCES IT IN !RTICLE � AS
SUPPORTING THE ÃPURPOSESÄ OF THE 5NITED .ATIONS� 5�.� #HARTER ART �� q �� 7HILE JURISTS� STATESPEOPLE� AND
SCHOLARS HAVE DEBATED THE PARAMETERS OF SELFDETERMINATION �SEE THE #ANADIAN 3UPREME #OURTÁS EXCELLENT
ANALYSIS IN THE 1UEBEC /PINION	� IT SEEMS UNDENIABLE THAT THE 3COTS ARE A DISTINCT ÃPEOPLEÄ AND THAT 3COTLAND
BEING YANKED OUT OF THE %5 AGAINST ITS WILL WOULD SEEM TO DENY THAT RIGHT� 4HE 1UEBEC OPINION PERSUASIVELY
CONCLUDES THAT A PEOPLE ENJOYING INTERNAL SELFDETERMINATION WITHIN A LARGER STATE �SUCH AS THE 1U�BEQUOIS
IN #ANADA	 ARE NOT ENTITLED UNDER INTERNATIONAL LAW TO SEEK EXTERNAL SELFDETERMINATION� THAT IS� SEPARATION
FROM THE LARGER STATE� 2EFERENCE RE 3ECESSION OF 1UEBEC� ;����= � 3�#�2� ���� qq ���¾�� �#AN�	� (OWEVER� IF
SELFDETERMINATIONWITHIN THE LARGER STATE IS DENIED� THEN EXTERNAL SELFDETERMINATIONWOULD BE APPROPRIATE�
)D� AT q ���� "EING FORCED TO LEAVE THE %UROPEAN 5NION AGAINST THE WILL OF THE MAJORITY OF 3COTS WOULD SEEM
TO FIT IN THE LATTER CATEGORY�

� 3EE E�G�� %5 2EFERENDUM� 2ESULTS� ""#� HTTPS���WWW�BBC�COM�NEWS�POLITICS�EU?REFERENDUM�RESULTS �
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&OUR NATIONS CONSTITUTE THE 5NITED +INGDOM �5+	 ¿ %NGLAND� 3COTLAND� 7ALES AND
.ORTHERN )RELAND�� 4WO OF THOSE FOUR� 3COTLAND AND .ORTHERN )RELAND� VOTED AGAINST
"REXIT�� "UT %NGLAND IS MORE POPULOUS THAN THE OTHER THREE COMBINED�� 3O� ON THAT ONE
*UNE DAY IN ����� THE %NGLISH VOTE WAS SUFFICIENT TO CREATE THE SLIM 5+ MAJORITY FOR
LEAVING %UROPE� 4HE WISHES OF 3COTLAND AND .ORTHERN )RELAND COUNTED FOR NAUGHT� 3UCH A
SUMMARY PROCEDURE DOMINATED BY ONE NATIONALITY DOES NOT SERVE DEEPER DEMOCRACY IN A
MULTINATIONAL STATE LIKE THE 5+� PARTICULARLY WHEN FACED WITH A FUNDAMENTAL
CONSTITUTIONAL CHANGE�� 4HE WHIM OF A ONETIME POPULAR VOTE SHOULD NOT ALTER THE
COMPLEX STRUCTURE AND BALANCE OF A MODERN REPRESENTATIVE DEMOCRACY�

&OR 3COTLAND� "REXIT ONCE AGAIN RAISES THE QUESTION OF INDEPENDENCE� "RITAINÁS
EXIT FROM %UROPE MAY BE FOLLOWED BY 3COTLANDÁS EXIT FROM "RITAIN� )N THE ���� 3COTTISH
REFERENDUM� ��� OF 3COTS FAVORED INDEPENDENCE�� 4HE 3OTTISH .ATIONAL 0ARTY HOLDS
3COTLANDÁS LARGEST 0ARLIAMENTARY BLOCK�� 7ITH THE WILL OF THE 3COTS TO REMAIN IN THE %5
OVERRIDDEN BY THE %NGLISH VOTE TO LEAVE� THAT ��� COULD EASILY SWELL ABOVE ����� "RITISH
0RIME -INISTER *OHNSON �IF STILL IN OFFICE	 COULD FIND HIMSELF THE HEAD OF GOVERNMENT OF A
MUCH SMALLER STATE�

&OR .ORTHERN )RELAND� "REXITÁS RESULT MAY BE EVEN MORE TRAUMATIC�

)T IS ÃTHE BIRTHRIGHT OF ALL THE PEOPLE OF .ORTHERN )RELAND TO IDENTIFY THEMSELVES
AND BE ACCEPTED AS )RISH OR "RITISH OR BOTH � � �Ä��� 4HUS� THE 'OOD &RIDAY �"ELFAST	
� 3EE E�G��.ICHOLAS !� "ARR ET AL�� 5NITED+INGDOM� IN %.#9#,/0!%$)! "2)4!..)#!� HTTPS���WWW�BRITANNICA�COM�PLA
CE�5NITED+INGDOM�4HELOWLANDZONE�

� 3EE %5 2EFERENDUM� 2ESULTS� SUPRA NOTE �� 'IBRALTAR� DISCUSSED BELOW� OVERWHELMINGLY VOTED 2EMAIN AS WELL�
#F� %5 2EFERENDUM� ,OCAL 2ESULTS� ""#� HTTPS���WWW�BBC�COM�NEWS�POLITICS�EU?REFERENDUM�RESULTS�LOCAL�G�
3UPPORTERS OF "REXIT CAME TO BE KNOWN AS ,EAVERS WHEREAS OPPONENTS OF "REXIT CAME TO BE KNOWN AS
2EMAINERS� 3IMILARLY� THE PRESS� POLITICIANS� AND PUBLIC CAME TO SPEAK OF THE REMAIN VOTE AND THE LEAVE VOTE�

� 3EE E�G�� 0OPULATION %STIMATES FOR THE 5+� %NGLAND AND 7ALES� 3COTLAND AND .ORTHERN )RELAND� MID�����
/&&)#% &/2 .!4)/.!, 34!4)34)#3 � HTTPS���WWW�ONS�GOV�UK�PEOPLEPOPULATIONANDCOMMUNITY�POPULATIONAND
MIGRATION�POPULATIONESTIMATES�BULLETINS�ANNUALMIDYEARPOPULATIONESTIMATES�MID����ÐENGLANDSPOPULA
TIONCONTINUEDTOGROWATAFASTERRATETHANTHERESTOFTHEUKINMID�����

� )N CONTRAST� FOR THE 5NITED 3TATES TO ALTER ITS CONSTITUTION �A FUNDAMENTAL CHANGE APPROXIMATE TO A "REXIT	�
AN AMENDMENT MUST PASS BOTH HOUSES OF #ONGRESS� THEN BE RATIFIED BY THE LEGISLATURES OF THREEQUARTERS OF
THE STATES� 3EE 5�3� #ONST� ART� 6�

� 3EE E�G�� 3COTLAND $ECIDES� 2ESULTS� ""#� HTTPS���WWW�BBC�COM�NEWS�EVENTS�SCOTLANDDECIDES�RESULTS �
� 3EE E�G�� #URRENT 3TATE OF THE 0ARTIES� 4(% 3#/44)3( 0!2,)!-%.4� HTTPS���WWW�0ARLIAMENT�SCOT�MSPS�������AS
PX�

� )RONICALLY� 3PAIN� OFTEN AT ODDS WITH "RITAIN OVER THE LAST HALF MILLENNIUM OR SO� MIGHT SUPPORT THE 5+
IN OPPOSING INDEPENDENT 3COTTISH ENTRY INTO THE %5� BECAUSE OF #ATALONIA� 3EE %DDY 7AX� 3PAIN &IRES
$IPLOMAT IN 3COTLAND OVER %5 -EMBERSHIP ,ETTER� 0OLITICO �*UN� �� ����	� HTTPS���WWW�POLITICO�EU�ARTICLE�SPAIN
FIRESDIPLOMATINSCOTLANDOVEREUMEMBERSHIPLETTER�� )F 3COTLAND MAY BREAK AWAY FROM "RITAIN BY
REFERENDUM� WHY NOT #ATALONIA FROM 3PAIN� .ORTHERN )RELAND WOULD BE A LESS THREATENING CASE TO 3PAIN�
SINCE .ORTHERN )RELAND WOULD NOT ENTER AS AN INDEPENDENT BREAKAWAY STATE� BUT AS A REGION OF AN ALREADY
EXISTING %5 MEMBER ¿ )RELAND�

�� 4HE "ELFAST !GREEMENT ART� ���� 5�+� )R� !PR� ��� ����� HTTPS���WWW�GOV�UK�GOVERNMENT�PUBLICATIONS�THE
BELFASTAGREEMENT�

���



"2%8)4� 4(% -)32%02%3%.4!4)/. /& $%-/#2!#9� !.$ 4(% 2/#+ /& ')"2!,4!2

!GREEMENT IN ���� MARKED THE END OF Ã4HE 4ROUBLESÄ ¿ TWO DECADES OF INTERCOMMUNAL
VIOLENCE ¿�� WITH THE RECOGNITION THAT NATIONAL IDENTITY NEED NOT BE EXCLUSIVE AND
COMPETITIVE� 4HE AGREEMENT AMONG THE 5NITED +INGDOM� THE 2EPUBLIC OF )RELAND� AND
BOTH THE 0ROTESTANT AND #ATHOLIC COMMUNITIES OF .ORTHERN )RELAND� DECLARED PEACE AFTER
THIRTY YEARS OF MARKET BOMBS� RUBBER BULLETS �AND LEAD ONES	� ASSASSINATIONS� AND
INTERMENTS WITHOUT TRIAL ¿ THE 4ROUBLES��� 4HE %UROPEAN 5NION PLAYED A PART IN ENABLING
SUCH PEACE� )TS CHIEF CONTRIBUTION WAS NOT AS A MEDIATOR� BUT AS A RECONSTRUCTOR OF
IDENTITY ¿ NOT BY ANY PARTICULAR ACTS OF "RUSSELS %UROCRATS� BUT BY THE %5ÁS VERY EXISTENCE
AS A SUPRANATIONAL POLITICAL� SOCIAL AND ECONOMIC SPACE� 9OUNG PEOPLE� PARTICULARLY� HAD
BEGUN TO THINK OF THEMSELVES AS %UROPEAN AS WELL AS &RENCH OR 'ERMAN OR $UTCH�
$EVELOPMENT OF SUCH MULTILAYERED IDENTITIES ¿ %UROPEAN� AS WELL AS Ã)RISH OR "RITISH OR
BOTHÄ ¿ FOSTERED A MENTALITY OF SHARED AND VARIABLE BELONGING THAT CONTRIBUTED TO THE
'OOD &RIDAY PEACE� A MONUMENTAL POLITICAL ACHIEVEMENT FOR THE TWO GREAT� BUT
SOMETIMES DISTRUSTFUL� ISLAND NEIGHBORS OF "RITAIN AND )RELAND�

"REXIT SCREWS THIS UP ¿ REEMPHASIZING EXCLUSIVE AND COMPETITIVE IDENTITIES AND
IGNORING THE WISHES OF .ORTHERN )RELANDWHICH VOTED TO REMAIN� ,EAVING THE %5 REIMPOSES
A BORDER IN THE INTERIOR OF THE ISLAND OF )RELAND OR ELSE A BORDER IN THE )RISH 3EA PARTITIONING
5LSTER�� FROM THE REST OF THE 5+� %ITHER THE #ATHOLIC COMMUNITY WILL FEEL WRONGED BEING
SEPARATED FROM THE )RISH 2EPUBLIC OR THE 0ROTESTANT COMMUNITY WILL FEEL WRONGED BEING
SEPARATED FROM "RITAIN� /R BOTH� 4HE RENEWED ASCENDANCY OF DIFFERENCE� OTHERBLAMING
AND REKINDLED VIOLENCE COULD FOLLOW� "REXIT BRINGS BACK THE USANDTHEM MENTALITY THAT
THE 'OOD &RIDAY !GREEMENT HAD WISELY FINESSED� AS THAT ACCORD TURNED A PAGE AWAY FROM
THE VIOLENT 4ROUBLES� "REXIT� IN CONTRAST� HIGHLIGHTS THE DIFFERENCES BETWEEN #ATHOLICS AND
0ROTESTANTS�� IN )RELAND AND ROILS THE PEACE�

�� !CTUALLY� THE VIOLENCE WAS MORE COMPLICATED THAN MERELY INTERCOMMUNAL� 0ROTESTANT AGAINST #ATHOLIC�
-ILITIAS FROM EACH COMMUNITY WARRED AT TIMES WITH "RITISH TROOPS SENT TO 5LSTER TO KEEP THE PEACE� AND EVEN
ON OCCASION� FOUGHT WITH EACH OTHER FOR DOMINANCE WITHIN THE #ATHOLIC OR 0ROTESTANT CAMP� 3EE GENERALLY
0!5, $)8/.� ./24(%2. )2%,!.$� 4(% 0/,)4)#3 /& 7!2 !.$ 0%!#% �����	� */(. #/!+,%9� #(!.').' 3(!$%3 /&

/2!.'% !.$ '2%%. �����	� 2/'%2 -!#').49 � */(. $!2"9� '5.3 !.$ '/6%2.-%.4� 4(% -!.!'%-%.4 /& 4(%

./24(%2. )2%,!.$ 0%!#% 02/#%33 �����	�
�� *EFF 7ALLENFELDT� 4HE 4ROUBLES� IN %.#9#,/0!%$)! "2)4!..)#! �-AY ��� ����	� HTTPS���WWW�BRITANNICA�COM�EVE
NT�4HE4ROUBLES.ORTHERN)RELANDHISTORY�

�� 5LSTER IS THE HISTORIC GEOGRAPHICAL REGION NOW MADE OF THE SIX COUNTIES OF .ORTHERN )RELAND� 7ITHIN THIS
ESSAY� THE TWO NAMES FOR THIS TERRITORY ARE USED INTERCHANGEABLY� ALTHOUGH SOME EXPERTS MIGHT FIND DIFFERENT
CULTURAL OR POLITICAL CONNOTATIONS FOR EACH� &OR EXAMPLE� AFTER THE 'OOD &RIDAY !GREEMENT AND RESULTING
JOINT COMMISSION RECOMMENDATIONS� THE NAME OF THE REGIONAL POLICE FORCE WAS CHANGED FROM 4HE 2OYAL
5LSTER #ONSTABULARY �25#	 TO THE .ORTHERN )RELAND 0OLICE 3ERVICE �.)03	� THE FORMER SOUNDING MORE "RITISH
IMPERIAL AND THE LATTER MORE NEUTRAL� 3EE E�G�� #LIVE 7ALKER� 4HE 0ATTEN 2EPORT AND 0OST3OVEREIGNTY 0OLICING IN
.ORTHERN )RELAND� IN !30%#43 /& 4(% "%,&!34 !'2%%-%.4 ���� ���¾�� �7ILFORD ED�� ����	�

�� $IFFERENCES BETWEEN 0ROTESTANTS AND #ATHOLICS IN .ORTHERN )RELAND ARE NOT SOMUCH RELIGIOUS AS POLITICAL AND
NATIONAL� 0ROTESTANTS� MOSTLY OF 3COTTISH AND %NGLISH HERITAGE� SEE THEMSELVES AS "RITISH AND MOSTLY WANT TO
MAINTAIN THEIR REGIONÁS PLACEWITHIN 4HE5NITED +INGDOM� #ATHOLICS SEE THEMSELVES AS )RISH AND TEND TOWANT

���
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4WO ADDITIONAL FACTORS REINFORCE "REXITÁS TENDENCY TO DETACH .ORTHERN )RELAND FROM THE
5+ AND JOIN IT TO THE )RISH 2EPUBLIC�

&IRST� THE RECENT UNPRECEDENTED PLURALITY VICTORY OF 3INN &EIN IN )RISH ELECTIONS
GIVES POWER TO A PARTY �WHOSE GENESIS WAS THE POLITICAL WING OF THE )RISH 2EPUBLICAN
!RMY	�� WHICH IS LIKELY TO BE MORE DEMANDING OF IMMEDIATE REUNIFICATION OF )RELAND THAN
HAVE BEEN THE DUOPOLIST &INE 'AEL AND &IANNA &AIL CENTRIST PARTIES���

3ECOND� DEMOGRAPHICS HAVE SHIFTED SUBSTANTIALLY� #ATHOLICS ARE PROBABLY NOW A
PLURALITY IN .ORTHERN )RELAND� OUTNUMBERING 0ROTESTANTS FOR THE FIRST TIME��� 7HEN
5LSTER WAS SPLIT FROM THE NEWLY INDEPENDENT )RISH &REE 3TATE �PRECURSOR TO THE 2EPUBLIC	
IN ����� 0ROTESTANTS IN THE NORTHERN SIX COUNTIES HAD A TWOTOONE MAJORITY��� "Y THE
TIME OF THE 'OOD &RIDAY !GREEMENT� #ATHOLICS MADE UP ABOUT ��� OF THE POPULATION���

2ECENT ESTIMATES NOW GIVE #ATHOLICS THE DEMOGRAPHIC EDGE���

4HESE THREE FACTORS TAKEN TOGETHER ¿ "REXIT� 3INN &EIN AND DEMOGRAPHICS ¿
PORTEND A FUTURE UNITED )RELAND AND A SHRUNKEN 5+��� 0ROBABLY NOT A RESULT SOUGHT BY
"ORIS *OHNSON AND THE "REXITEERS�

THEIR REGION TO UNITE WITH THE 2EPUBLIC OF )RELAND� 4HEY ALSO SEE THEMSELVES AS HISTORICALLY DISCRIMINATED
AGAINST BY THE 0ROTESTANTS WHO HAVE DOMINATED .ORTHERN )RELAND POLITICALLY AND ECONOMICALLY FOR CENTURIES�

�� )S 3INN &EIN .OW A .ORMAL 0OLITICAL 0ARTY�� %#/./-)34 �-AR� �� ����	� HTTPS���WWW�ECONOMIST�COM�EUROPE����
��������ISSINNFEINNOWANORMALPOLITICALPARTY �LAST VISITED !PR� ��� ����	� SEE ALSO 0AUL !RTHUR �
+IMBERLY #OWELL-EYERS� 3INN &EIN� IN %.#9#,/0!%$)! "2)4!..)#! �&EB� ��� ����	� HTTPS���WWW�BRITANNICA�CO
M�TOPIC�3INN&EIN�

�� 4HESE TWO CENTRIST PARTIES HAVE ALTERNATED POWER IN THE 2EPUBLIC EVER SINCE THE ����S� WITH THEIR DIFFERENCES
LESS FOUND IN POLICY THAN IN THEMISTS OF HISTORY¿ RELATED TO THE CIVIL WAR FOUGHT IN THE 3OUTH OVER ACCEPTANCE
OR REJECTION OF THE TREATY WITH "RITAIN THAT DIVIDED )RELAND AND CREATED THE )RISH &REE 3TATE� 3INN &EIN TODAY
OCCUPIES A POLITICAL SPACE TO THE LEFT OF BOTH� !LL THREE PURPORT TO WANT A UNITED )RELAND� BUT 3INN &EIN IS
THE ONLY ONE LIKELY TO PUSH THE ISSUE HARD� )RISH 5NIFICATION IS "ECOMING ,IKELIER� %#/./-)34 �&EB� ��� ����	�
HTTPS���WWW�ECONOMIST�COM�LEADERS������������IRISHUNIFICATIONISBECOMINGLIKELIER�

�� )S 3OME 2EVELATION AT (AND� "REXIT AND 3INN &EINÁS 3UCCESS "OOST 4ALK OF )RISH 5NIFICATION� %#/./-)34 �&EB�
��� ����	� HTTPS���WWW�ECONOMIST�COM�BRIEFING������������BREXITANDSINNFEINSSUCCESSBOOSTTALKOF
IRISHUNIFICATION ;HEREINAFTER )S 3OME 2EVELATION AT (AND�=�

�� 7ALLENFELDT� SUPRA NOTE ���
�� )N COMPARISON� 0ROTESTANTS NUMBERED CLOSER TO ��� OF THE POPULATION IN THE ���� .ORTHERN
)RELAND CENSUS� SEE� E�G�� 2ELIGION +3��C �.)	� ./24(%2. )2%,!.$ 34!4)34)#3 !.$ 2%3%!2#( !'%.#9�
HTTPS���WWW�NINIS��NISRA�GOV�UK�PUBLIC�4HEME�ASPX�THEME.UMBER�����THEME.AME�#ENSUS������
�)N THE 3UBSET FIELD� SELECT Ã%THNICITY� )DENTITY� ,ANGUAGE AND 2ELIGIONÄ� IN THE 'EOGRAPHY FIELD� SELECT Ã.)Ä�
IN THE 9EAR FIELD� SELECT Ã����Ä� CLICK !PPLY	 �LAST VISITED !PR� �� ����	�

�� 'ARETH 'ORDON� #ATHOLIC -AJORITY 0OSSIBLE� IN .) BY ����� ""# �!PR� ��� ����	� HTTPS���WWW�BBC�COM�NEWS�UK
NORTHERNIRELAND���������

�� )S 3OME 2EVELATION AT (AND�� SUPRA NOTE ���

���
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4HE REFERENDUM OF ���� PROVED ONLY THAT ON A SINGLE DAY IN *UNE� A TRANSIENT BARE
MAJORITY ������	 OF THAT DAYÁS VOTERS WANTED TO LEAVE THE %UROPEAN 5NION� -AYBE IT
PROVED EVEN LESS THAN THAT� "ECAUSE �RATHER THAN CARING ABOUT SEVERING TIES WITH
"RUSSELS	 SOME OF THAT ���� IN FACT� MAY HAVE BEEN PROTESTING ABOUT IMMIGRATION� OR
ECONOMIC WOES� OR THE DISPLACEMENT OF BEER CULTURE BY WINE CULTURE AMONG THE ,ONDON
ELITE� ETC��� &URTHERMORE� FALSE CAMPAIGN CLAIMS AND 2USSIAN MEDDLING LIKELY SWELLED THE
Ã,EAVEÄ VOTE��� )N ANY EVENT� A VERY BARE MAJORITY AT MOST� ON THAT SINGLE DAY IN *UNE� "UT
THIS THIN AND TRANSIENT MAJORITY HAS UNDONE THE WILL AND WORK OF GENERATIONS�

-ILLIONS OF "RITISH CITIZENS HAVE CONTRIBUTED MANY MILLIONS OF HOURS AND ENERGY
AND 0OUNDS 3TERLING OVER THE LAST HALFCENTURY IN THE COMPLEX PROCESS OF INTEGRATING THE
5+ INTO THE %UROPEAN 5NION� ,AWS WERE CHANGED� INDUSTRIAL AND COMMERCIAL STANDARDS
WERE HARMONIZED� PEOPLE WERE SCHOOLED IN THE ARCANE PROCESSES AND INSTITUTIONS OF
%UROPE���

"UT THE BENEFITS OF %5 MEMBERSHIP MORE THAN REPAID SUCH EFFORT� "ARRIERFREE
ACCESS TO THE LARGEST ECONOMY IN THE WORLD��� &REE MOVEMENT OF "RITISH LABOR AND CAPITAL
INTO A MARKET OF ��� MILLION PEOPLE� AS WELL AS FREE ACCESS TO NEEDED WORKERS AND SMALL
ENTREPRENEURS FROM THAT MARKET �BETTER FOOD IN ,ONDON BISTROS	��� ! MAJOR SHARE IN THE
POWERFUL VOICE OF THE %5 IN WORLD AFFAIRS� PARTICULARLY ECONOMIC MATTERS� ! FOUNDATION

�� 3EE 'EORGE &RIEDMAN � *OHN -AULDIN� � 2EASONS "RITS 6OTED FOR "REXIT� &ORBES �*ULY �� ����	�
HTTPS���WWW�FORBES�COM�SITES�JOHNMAULDIN�������������REASONSBRITSVOTEDFORBREXIT�Ð�CF�A��E�F�D�

�� *ANE -AYER� .EW %VIDENCE %MERGES OF 3TEVE "ANNON AND #AMBRIDGE !NALYTICAÁS 2OLE IN "REXIT� .%7 9/2+%2
�.OV� ��� ����	� HTTPS���WWW�NEWYORKER�COM�NEWS�NEWSDESK�NEWEVIDENCEEMERGESOFSTEVEBANNON
ANDCAMBRIDGEANALYTICASROLEINBREXIT� -ARK 4OWNSEND � #AROL #ADWALLADR� %MAILS 2EVEAL !RRON "ANKSÁ
,INKS TO 3TEVE "ANNON IN 1UEST FOR #AMPAIGN #ASH� '5!2$)!. �.OV� ��� ����	� HTTPS���WWW�THEGUARDIAN�COM�UK
NEWS������NOV����ARRONBANKSEMAILSSTEVEBANNONBREXITCAMPAIGNFUNDS� -ANUEL 2OIG&RANZIA ET AL��
(OW THE À"AD "OYS OF "REXITÁ &ORGED 4IES WITH 2USSIA AND THE 4RUMP #AMPAIGN ¿ !ND #AME 5NDER )NVESTIGATORSÁ
3CRUTINY� 7!3(� 0/34 �*UN� ��� ����	� HTTPS���WWW�WASHINGTONPOST�COM�POLITICS�HOWTHEBADBOYSOF
BREXITFORGEDTIESWITHRUSSIAANDTHETRUMPCAMPAIGN¾ANDCAMEUNDERINVESTIGATORSSCRUTINY��������
�����E�A�E�C������E�B�B����������C�E?STORY�HTML�

�� -ORE THAN ������ %5 LAWS INTRODUCED IN THE5+ OVER LAST �� YEARS HIGHLIGHTS SCALE OF CHALLENGE FACING LAWMAKERS FOLLOWING
À"REXITÁ� 4HOMSON 2EUTERS �-AR� ��� ����	� HTTPS���WWW�THOMSONREUTERS�COM�EN�PRESSRELEASES������MARC
H�EULAWSINTRODUCEDINTHEUKHIGHLIGHTSSCALEOFCHALLENGEFACINGLAWMAKERSFOLLOWINGBREXIT�HTML�

�� 3EE /TTAVIO -ARZOCCHI� &REE -OVEMENT OF 0ERSONS� %UROPEAN 0ARLIAMENT� &ACT 3HEETS ON THE %UROPEAN
5NION �&EB� ����	� HTTPS���WWW�EUROPARL�EUROPA�EU�FACTSHEETS�EN�SHEET�����FREEMOVEMENTOFPERSONS
�Ã7HILE THE 3CHENGEN AREA IS WIDELY REGARDED AS ONE OF THE PRIMARY ACHIEVEMENTS OF THE %UROPEAN
5NION� IT HAS RECENTLY BEEN PLACED UNDER CONSIDERABLE STRAIN BY THE UNPRECEDENTED INFLUX OF REFUGEES
AND MIGRANTS INTO THE %5�Ä	� SEE ALSO %5 0OSITION IN 7ORLD 4RADE� %UROPEAN #OMMISSION �&EB� ��� ����	�
HTTPS���EC�EUROPA�EU�TRADE�POLICY�EUPOSITIONINWORLDTRADE��

�� 3EE 5+ AND .ON5+ 0EOPLE IN THE ,ABOUR -ARKET� &EBRUARY ����� /FFICE FOR .ATÁL 3TATISTICS �&EB� ��� ����	�
HTTPS���WWW�ONS�GOV�UK�EMPLOYMENTANDLABOURMARKET�PEOPLEINWORK�EMPLOYMENTANDEMPLOYEETYPES�AR
TICLES�UKANDNONUKPEOPLEINTHELABOURMARKET�FEBRUARY����� SEE GENERALLY 3USANNA +RAATZ� &REE -OVEMENT OF
7ORKERS� %UROPEAN 0ARLIAMENT �$EC� ��� ����	� HTTPS���WWW�EUROPARL�EUROPA�EU�FACTSHEETS�EN�SHEET����FR
EEMOVEMENTOFWORKERS�

���



����= 5.)6%23)49 /& "/,/'.! ,!7 2%6)%7 ;6OL� � ��

UPON WHICH ,ONDONÁS EXPERTISE IN FINANCE AND OTHER PROFESSIONAL SERVICES ENABLES THE 5+
TO ÃPUNCH ABOVE ITS WEIGHTÄ GLOBALLY��� !ND A SHARED IDENTITY WITH OTHER %UROPEANS�
PARTICULARLY APPRECIATED BY YOUNG PERIPATETIC "RITS� &UTURE GENERATIONS OF "RITONS SHOULD
BE HEIRS TO ALL THESE ADVANTAGES� BUT THEY WILL NOT BE AS "REXIT GOES FORWARD� ! TRANSIENT
BARE MAJORITY ON A SINGLE DAY UNDOES THE WORK OF TWO GENERATIONS PAST AND THE RIGHTFUL
EXPECTATIONS OF GENERATIONS TO COME� $EMOCRACY SHOULD NOT MERELY REFLECT THE MOMENT�
)T SHOULD REFLECT THE INTERESTS OF PAST AND FUTURE STAKEHOLDERS AS WELL�

-OST YOUNG PEOPLE VOTED TO REMAIN��� 4HOSE YOUNGER THAN THE VOTING AGE WOULD
LIKELY SHARE THIS SENTIMENT� 7HILE LIVING IN 3PAIN IN THE ����S� ) WAS STRUCK BY THE
%UROPEANNESS OF YOUNG PEOPLE IN THE %5ÁS %RASMUS STUDENT EXCHANGE PROGRAM��� INCLUDING
"RITONS� 4HEY REVELED IN THEIR COSMOPOLITAN AND MOBILE LIFE ¿ A PANCONTINENTAL
MOVEABLE FEAST OF YOUNG $UTCH� &RENCH� )RISH� )TALIANS� 3PANIARDS� %NGLISH� 3COTS� ETC�
"REXIT DENIES TO FUTURE YOUNG "RITONS THE CHANCE TO FULLY PARTAKE OF THIS FEAST ¿ BOTH ITS
CULTURAL JOYS AND ITS ECONOMIC OPPORTUNITIES��� 3UCH DENIAL SURELY GOES AGAINST THEIR WILL�

ƒĺ � ��!!&�$ ��	 *��������� !��!��	&�

4HIS ESSAY PRINCIPALLY DEALSWITH THE CONSTITUTIONALDEFICIENCIES OF THE *UNE ���� REFERENDUM
AND THEMISCHARACTERIZATION OF ITS RESULT TO THWART LONGTERM SHARED DEMOCRACY� (OWEVER�
WE SHOULD NOTE THE REFERENDUMÁS INTERNAL WEAKNESSES� 3UCH FLAWS REINFORCE THE UNWISDOM
OF ALLOWING THAT SINGLE VOTE TO RULE "RITISH NATIONAL POLICY FOR GENERATIONS�

/THER WRITERS AND INVESTIGATORS HAVE DOCUMENTED BOTH THE PROCEDURAL
ANTIDEMOCRATIC FLAWS IN THE *UNE ���� VOTE �CHIEF AMONG THEM� 2USSIAN MEDDLING	� AS
WELL AS THE SUBSTANTIVE FLAWS �CHIEF OF THOSE� XENOPHOBIC RHETORIC BORDERING ON HATE
SPEECH	��� 3UCH PROBLEMS SUPPORT MY CONSTITUTIONAL ARGUMENT� BUT ARE NOT NECESSARY TO
IT� %VEN A GOOD REFERENDUM �WITH SUCH A SLIM MAJORITY	 SHOULD NOT BE THE PRINCIPAL BASIS
OF SWEEPING INTERNATIONAL AND INTERGENERATIONAL CHANGE ¿ LESS SO� A BAD REFERENDUM�

�� 3EE-!2+ 9%!.$,% � -!2+ 7!2$,%� 4(% ',/"!, &).!.#)!, #%.42%3 ).$%8 �� �����	�
�� %5 2EFERENDUM� 4HE 2ESULTS IN -APS AND #HARTS� ""# �*UNE ��� ����	� HTTPS���WWW�BBC�COM�NEWS�UKPOLITICS
���������

�� %RASMUS IS THE %5ÁS PROGRAM TO SUPPORT EDUCATION� TRAINING� YOUTH AND SPORT IN %UROPE� 5NIVERSITYAGE
STUDENTS FROM ONE MEMBER STATE MAY STUDY IN ANOTHER %5 STATE WITH THE %5 FINANCIALLY SUPPORTING THE
EXCHANGE� 3EE 7HAT IS %RASMUS��� %UR� #OMM�� %RASMUS�� HTTPS���EC�EUROPA�EU�PROGRAMMES�ERASMUS
PLUS�ABOUT?EN�

�� )D�
�� )##02� SUPRA NOTE �� AT ART� ��� .ORWOOD V� 5NITED +INGDOM �.O� ��������	� ����8) %UR� #T� (�2� ����

���
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0UTINÁS 2USSIA STOOD TO BENEFIT FROM A VOTE FOR "REXIT� JUST AS IT DID FROM THE ELECTION OF
$ONALD 4RUMP� "OTHWEAKENED THE7ESTERN !LLIANCE� A GOAL DEAR TO 0UTINÁS GLOBAL STRATEGY�
#AMBRIDGE !NALYTICA� 3TEVE "ANNON� THE 'IULIANI LAW FIRM� AND RELATED ACTORS HAD THEIR
FINGERS IN BOTH PIES� 4HE LARGEST INDIVIDUAL BANKROLLER OF THE Ã,EAVEÄ CAMPAIGN� !RRON
"ANKS� MET WITH 2USSIAN OPERATIVES ON A NUMBER OF OCCASIONS IN ����¾��� (E REPORTEDLY
ALSO MET WITH 4RUMPÁS STAFF AT 4RUMP 4OWERS DURING THIS PERIOD��� 0RESS� GOVERNMENT
AND ACADEMIC REPORTS PROVIDE EXTENSIVE FURTHER EXAMPLES OF 2USSIANINITIATED CORRUPTIVE
EFFORTS DURING THE "REXIT CAMPAIGN���

ƒĺƑĺ ��!!&�$�	 "&�"$���� Ō *���������ķ ��$�Ŋ�����!��$
�!������	�

5NDERTONES OF XENOPHOBIA HAVE FOR DECADES PERVADED "RITISH POPULIST CRITICISM OF THE
%UROPEAN 5NION��� (OWEVER� SUCH CLOSETORACIST NOISE GREW LOUDER DURING THE "REXIT
CAMPAIGN OF ����¾��� REACHING A CRESCENDO IN THE FINAL WEEKS BEFORE THE *UNE ����
VOTE��� "REXITEERS MADE A CONSCIOUS DECISION TO PLAY ON THE ALIENATION AND ANXIETIES
WITHIN THE MIDDLE AND WORKING CLASSES� TO BLAME THE /THER FOR THEIR �OFTEN OTHERWISE
LEGITIMATE	 ECONOMIC AND SOCIAL GRIEVANCES� AND TO BLAME THE %5 FOR THE PERCEIVED

�� 2OIG&RANZIA ET AL�� SUPRA NOTE ��� #AROL #ADWALLADR � 0ETER *UKES� 2EVEALED� ,EAVE�%5 #AMPAIGN -ET
2USSIAN /FFICIALS AS -ANY AS �� 4IMES� '5!2$)!. �*ULY �� ����	� HTTPS���WWW�THEGUARDIAN�COM�UK
NEWS������JUL����REVEALEDLEAVEEUCAMPAIGNMETRUSSIANOFFICIALSASMANYAS��TIMES�
$AN 3ABBAGH� !RRON "ANKS 4ELLS -0S� ) (AVE .O "USINESS )NTERESTS IN 2USSIA� '5!2$)!. �*UNE ��� ����	�
HTTPS���WWW�THEGUARDIAN�COM�POLITICS������JUN����ARRONBANKSTELLSMPSIHAVENOBUSINESSINTERESTS
INRUSSIA� %MAIL 4RAIL 3HOWS (OW !RRON "ANKS AND !NDY 7IGMORE 7ERE #ULTIVATED� 35.$!9 4)-%3 �*UNE� ��� ����	�
HTTPS���WWW�THETIMES�CO�UK�EDITION�NEWS�THEEMAILTRAILHOWARRONBANKSANDANDYWIGMOREWERE
CULTIVATEDFG�TJD��L�

�� 3TAFF OF 3� #OMM� ON &OREIGN 2ELATIONS� ���TH #ONG�� 0UTINÁS !SYMMETRIC !SSAULT ON $EMOCRACY IN 2USSIA
AND %UROPE� )MPLICATIONS FOR 5�3� .ATIONAL 3ECURITY ���¾�� �#OMM� 0RINT ����	�
3EE ALSO $AVID $� +IRKPATRICK� 3IGNS OF 2USSIAN -EDDLING IN "REXIT 2EFERENDUM� .�9� 4IMES �.OV� ��� ����	�
HTTPS���WWW�NYTIMES�COM������������WORLD�EUROPE�RUSSIABREXITTWITTERFACEBOOK�HTML� .OTABLY� "ORIS
*OHNSON REFUSED TO RELEASE THE 5+ÁS REPORT PRIOR TO THE 0ARLIAMENTARY ELECTIONS� $ESPITE AUTHORIZING THE
REPORTÁS RELEASE IN $ECEMBER ����� IT HAS YET TO BE PUBLISHED� $ANIEL +RAEMER� 2USSIA 2EPORT� 7HEN #AN 7E
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HTTPS���WWW�OPENDEMOCRACY�NET�EN�OPENDEMOCRACYUK�RACISMANDXENOPHOBIAARERESURGENTINUK
ANDCENTRELEFTISPARTLYTOBLAME�� :ACK "EAUCHAMP� "REXIT ISNÁT ABOUT ECONOMICS� )TÁS ABOUT XENOPHOBIA� 6OX
�*UN� ��� ����� ���� !-	� HTTPS���WWW�VOX�COM��������������������BREXITEUREFERENDUMIMMIGRANTS�

�� 3EE !DAM 4AYLOR� 4HE 5NCOMFORTABLE 1UESTION� 7AS THE "REXIT 6OTE "ASED ON 2ACISM�� 7!3(� 0/34
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INTRUSION OF THE /THER� .O MATTER THAT MANY SUCH IMMIGRANTS CONTRIBUTED HEAVILY AND
HEALTHILY TO "RITISH SOCIETY AND THAT MANY OTHER IMMIGRANTS �PARTICULARLY THE
UNDOCUMENTED� OFTEN UNWHITE	 WOULD BE UNAFFECTED BY THE BREAKING OF %5 BONDS�

(OWEVER� THESE INTERNAL FLAWS OF THE *UNE ���� 2EFERENDUM DO NOT FORM THE HEART
OF THIS ARTICLE� *OURNALISTS AND RESEARCHERS HAVE ALREADY DOCUMENTED THESE FLAWS IN DETAIL�
BEYOND THE SCOPE OF THE PRESENT ESSAY� 4HIS ESSAYMERELY REFERENCES SUCH FLAWS TO REINFORCE
THE FOLLY OF ACCEPTING THE REFERENDUM AS THE VOICE OF THE PEOPLE�

Ɠĺ (�$� �����

"Y ����¾��� AN ARGUMENT FOR A SECOND REFERENDUM SEEMED STRONG� ! MAJORITY IN THE 5+
HAD COME TO OPPOSE "REXIT BY THAT TIME� 4HOSE FLAWS OF FOREIGN MEDDLING AND
XENOPHOBIA FACTUALLY PARTICULAR TO THE ���� "REXIT REFERENDUM� AS WELL AS THE PROFOUND
STRUCTURAL DEFICITS� AT THE HEART OF THIS ESSAY� REGARDING INTERCOMMUNAL AND
INTERGENERATIONAL DEMOCRACY� FURTHER SUPPORTED A NEW POLL� 0OLLS ALSO REFLECTED THE
INCREASING CONCERN REGARDING THE REAL ECONOMIC CONSEQUENCES OF "REXIT� 3OME OF THOSE
WHO HAD VOTED FOR "REXIT NOW REALIZED THE TOLL THAT SUCH A DEPARTURE FROM %UROPE WOULD
TAKE ON THEIR POCKETBOOKS��� (OWEVER� IN A FLOURISH OF POLITICAL JUJITSU� "ORIS *OHNSON
DELIVERED AN ELECTION WHICH HE STYLED AS A SECOND REFERENDUM ON "REXIT� BUT WHICH CLEARLY
WAS NOT� 3UCH A SLIGHTOFHAND WAS THE 0ARLIAMENTARY VOTE IN $ECEMBER �������

4HE $ECEMBER ���� VOTE DID NOT PROVIDE A FAIR CHANCE TO REVISIT "REXIT� )T WAS NOT
THE SECOND REFERENDUM THAT "ORIS *OHNSON CLAIMED IT TO BE� (IS GETITDONEALREADY
SLOGANEERING�� POSED IT AS SUCH� 4HAT 0ARLIAMENTARY ELECTION DID NOT GIVE VOTERS THE
MEANS TO USE SUCH AN ELECTORAL POLL AS A NEW PLEBISCITE ON "REXIT� 4HIS FAILURE OF THE

�� 3EE *EN +IRBY� "REXIT WILL HURT THE 5+ÁS ECONOMY NO MATTER WHAT ¿ SAYS THE GOVERNMENTÁS OWN ANALYSIS� 6OX
�.OV� ��� ����� ���� 0-	� HTTPS���WWW�VOX�COM���������������������BREXITECONOMYBADDEALNODEAL�
)AIN "EGG � &ABIAN -USH¨VEL� 4HE ECONOMIC IMPACT OF "REXIT� JOBS� GROWTH AND THE PUBLIC FINANCES� ,3% %52� ).34�
�����	� HTTPS���WWW�LSE�AC�UK�EUROPEAN)NSTITUTE�,3%#OMMISSION�(EARING��¿4HEIMPACTOF"REXITON
JOBSANDECONOMICGROWTHSUMARY�PDF �LAST VISITED !PR� ��� ����	�

�� 3EE� E�G�� 7ILLIAM *AMES � !NDREW -AC!SKILL� &ACTBOX� (OW $OES 5+ 0- *OHNSON #ALL AN %ARLY %LECTION�� 2%54%23
�/CT� ��� ����	�HTTPS���WWW�REUTERS�COM�ARTICLE�USBRITAINEUELECTIONFACTBOX�FACTBOXHOWDOESUKPM
JOHNSONCALLANEARLYELECTIONID53+".�8��",� *ASON $OUGLAS� 7HY "ORIS *OHNSON -IGHT #ALL AN %LECTION� AND
(OW (E #OULD 'ET 4HERE� 7!,, 34� *� �3EPT� �� ����	�HTTPS���WWW�WSJ�COM�ARTICLES�WHYBORISJOHNSONMIGHT
CALLANELECTIONANDHOWHECOULDGETTHERE������������

�� 3EE GENERALLY +ARLA !DAM� Á'ET "REXIT DONEÁ� "ORIS *OHNSONÁS %FFECTIVE BUT -ISLEADING 3LOGAN IN THE "RITISH %LECTION�
7!3(� 0/34 �$EC� ��� ����	� HTTPS���WWW�WASHINGTONPOST�COM�WORLD�EUROPE�GETBREXITDONEBORIS
JOHNSONSEFFECTIVEBUTMISLEADINGSLOGANINTHEUKELECTION������������EC���BAA�C����EA���A
��A����ED�DA?STORY�HTML�
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0ARLIAMENTARY VOTE TO BE A TRUE SECOND "REXIT REFERENDUM WAS DUE TO THE NATURE OF THE
"RITISH 0ARLIAMENTARY ELECTORAL SYSTEM AND TO THE NATURE OF "RITISH POLITICS�

4HE $ECEMBER VOTERS HAD NO REAL REMAIN OPTION AVAILABLE BECAUSE NEITHER OF THE
TWO MAJOR PARTIES ¿ #ONSERVATIVE OR ,ABOUR ¿ OFFERED SUCH AN OPTION� !ND OF THE TWO
MINOR PARTIES� BOTH ANTI"REXIT� ONE �THE ,IBERALS	 WAS NOT VIABLE BECAUSE OF "RITAINÁS FIRST
PASTTHEPOST ELECTORAL SYSTEM��� AND ONE� THE PROREMAIN 3COTTISH .ATIONAL 0ARTY �3.0	
ONLY CAMPAIGNED REGIONALLY FOR ABOUT �� OF 0ARLIAMENTARY SEATS ¿ ALMOST ALL OF WHICH IT
WON �VALIDATING THE 3COTSÁ SELFDETERMINATION ARGUMENT MADE ABOVE	�

4HE "REXIT REFERENDUM IN *UNE ���� REVEALED SPLITS IN BOTH MAJOR 5+ PARTIES�
$IVIDED FACTIONS IN EACH OF THE #ONSERVATIVE �4ORY	 AND ,ABOUR PARTIES SUPPORTED AND
OPPOSED "REXIT� ��� OF 4ORIES AND ��� OF ,ABOUR PARTY MEMBERS VOTED FOR "REXIT IN THAT
REFERENDUM��� 4HUS� THE TRADITIONAL DIVIDE BETWEEN ,ABOUR VOTERS ON THE LEFT AND 4ORY
VOTERS ON THE RIGHT BROKE DOWN WITH THE "REXIT REFERENDUM IN ����� 4HERE SEEMED TO BE
MORE OF A POPULISTVERSUSCOSMOPOLITAN SPLIT� AKIN TO THE ���� 53 PRESIDENTIAL ELECTION�
WHICH A FEW MONTHS LATER WOULD PUT $ONALD 4RUMP IN OFFICE� /N THE OTHER HAND� AMONG
,IBERAL 0ARTY MEMBERS� THE 2EMAIN VOTE DOMINATED SUBSTANTIALLY��� 4HAT WAS ALSO THE
CASE AMONG VOTERS LOYAL TO THE REGIONAL PARTIES IN 3COTLAND AND .ORTHERN )RELAND���

0ROBABLY A MAJORITY OF 4ORY -EMBERS OF 0ARLIAMENT �-0S	 SITTING AS OF *UNE ���� OPPOSED
"REXIT� IN CONTRAST TO THEIR CONSTITUENTS��� (OWEVER� A NUMBER OF CIRCUMSTANCES CAUSED
THE ANTI"REXIT #ONSERVATIVE MAJORITY TO DISAPPEAR� !FTER 0RIME -INISTER #AMERON
RESIGNED IN THE WAKE OF HIS ILLCALLED "REXIT REFERENDUM �WHICH HE HAD INITIATED WITH THE
EXPECTATION THAT HIS ANTI"REXIT SENTIMENTS WOULD BE VINDICATED	� 4HERESA -AY TOOK THE
HELM OF THE 4ORY PARTY� 4HUS� WITHOUT A NEW GENERAL ELECTION� -AY BECAME 0RIME
-INISTER� AS LEADER OF THE 0ARLIAMENTARY MAJORITY� !LTHOUGH SHE HAD ORIGINALLY OPPOSED
"REXIT� ONCE IN POWER AS HEAD OF THE #ONSERVATIVES� SHE CHANGED POSITION AND SUPPORTED
IT� (ER EXPRESSED REASON FOR THE CHANGE WAS THAT ÃTHE PEOPLE HAD SPOKEN�Ä �� )T IS HARD TO

�� ! FIRSTPASTTHEPOST PARLIAMENTARY SYSTEM AWARDS A SEAT IN EACH DISTRICT TO THAT CANDIDATE WITH A PLURALITY OF
THE VOTE� 4HIS CONTRASTS TO A PROPORTIONAL REPRESENTATION SYSTEM� WHERE A PARTY RECEIVES A NUMBER OF SEATS
CORRESPONDING TO ITS NATIONAL PERCENTAGE OF THE POPULAR VOTE� )T ALSO CONTRASTS TO THAT VARIANT OF A DISTRICTBY
DISTRICT SYSTEM� WHERE A RUNOFF ELECTION IS HELD WHEN THERE IS NOT A ���PLUSONEMAJORITY FOR ANY CANDIDATE
IN THAT DISTRICT� ! FIRSTPASTTHEPOST SYSTEM FAVORS TWO DOMINANT PARTIES AND DISFAVORS THIRD PARTIES�

�� 3EE 3TATISTA 2ESEARCH $EPARTMENT� "REXIT 6OTES IN THE 5NITED +INGDOM BY 0OLITICAL !FFILIATION ����� 34!4)34!
�*UN� ��� ����	� HTTPS���WWW�STATISTA�COM�STATISTICS��������EUREFERENDUMVOTINGINTENTIONBYPOLITICAL
AFFILIATION��

�� )D�
�� 3EE ID�
�� 3EE� E�G�� %5 VOTE� 7HERE THE CABINET AND OTHER -0S STAND� ""# �*UN� ��� ����	� HTTPS���WWW�BBC�COM�NEWS�UK
POLITICSEUREFERENDUM�������� �SHOWING ��� #ONSERVATIVE-0S DECLARED A REMAIN STANCE� COMPARED TO ���
DECLARING A LEAVE STANCE	�

�� ""# .EWS� 4HERESA -AY �&5,,	 INTERVIEW !NDREW -ARR �����������	  ""# .EWS� 9/545"% �/CT� �� ����	�
HTTPS���WWW�YOUTUBE�COM�WATCH�V��B�K5,U3�O� �Ã4HE "RITISH PEOPLE HAVE DETERMINED THAT WE WILL LEAVE
THE %UROPEAN 5NION � � � � 4HE PEOPLE HAVE SPOKEN� WE WILL DELIVER ON THAT�Ä	�
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KNOW WHETHER SHE SINCERELY BELIEVED THIS� OR WHETHER SHE FELT HER NEW STANCE ON "REXIT
TO BE POLITICALLY EXPEDIENT� &OR REASONS DISCUSSED ABOVE� AND CENTRAL TO THIS ESSAY� THAT
POSITION WAS PHILOSOPHICALLY WRONGHEADED� 4HE PEOPLE HAD NOT SPOKEN� !T LEAST NOT
CLEARLY AND FULLY ON THE QUESTION OF SEPARATING FROM %UROPE� /NLY SOME OF THEM HAD
SPOKEN FOR LEAVING %UROPE� ON ONE DAY IN *UNE� IN A CORRUPTED POLL� !ND WITH 3COTS AND
)RISH DISSENTING�

.ONETHELESS� -AY PUSHED "REXIT BUT SOON REALIZED THAT 0ARLIAMENT OPPOSED HER
¿ INCLUDING SUBSTANTIAL ELEMENTS OF HER OWN (OUSE OF #OMMONS MAJORITY� 3HE THEREFORE
CALLED A 0ARLIAMENTARY ELECTION IN !PRIL ������� HOPING TO BOLSTER HER MAJORITY AND GET
"REXIT THROUGH THE LEGISLATURE� 3HE WAS MISTAKEN IN THAT TACTIC� 4HE #ONSERVATIVES LOST
SEATS IN THAT ELECTION� )N ORDER TO FORM A GOVERNING MAJORITY IN 0ARLIAMENT� SHE HAD TO
ALLY HERSELF WITH THE $EMOCRATIC 5NIONIST 0ARTY �$50	 -0S REPRESENTING .ORTHERN
)RELAND� 4HE $50 IS A 0ROTESTANTDOMINATED PARTY DEDICATED TO A CONTINUED UNION
BETWEEN 5LSTER AND "RITAIN AND VEHEMENTLY AGAINST UNIFICATION WITH THE )RISH 2EPUBLIC�
3UCH AN ALLIANCE MADE -AYÁS TASK OF PUSHING "REXIT THROUGH THE LEGISLATURE HARDER STILL�
SINCE THE $50 WAS ADAMANTLY OPPOSED TO ANY TARIFF AND CUSTOMS CHECKS BETWEEN "RITAIN
AND .ORTHERN )RELAND� (OWEVER� THE $50ÁS POSITION IN THAT REGARD LEFT ONLY A POSSIBILITY�
IF "REXIT WAS TO GO FORWARD� OF REESTABLISHING CUSTOMS CHECKS BETWEEN THE )RISH 2EPUBLIC
�AN %5 STATE	 AND 5LSTER� 4HE REESTABLISHMENT OF A HARD BORDER WITHIN THE ISLAND OF
)RELAND WAS TOTALLY UNACCEPTABLE TO THE 2EPUBLIC OF )RELAND AND TO THE %5 OF WHICH IT WAS
A MEMBER�

%CONOMISTS AND FINANCIAL EXPERTS BROADLY AGREED THAT FOR "RITAIN TO LEAVE THE
%UROPEAN 5NION WITHOUT TRULY DIRE CONSEQUENCES TO BUSINESS� WORKERS AND CITIZENS� AN
EXIT DEAL NEEDED TO BE NEGOTIATED WITH 4HE %5� (OWEVER� A NUMBER OF STICKING POINTS
MADE SUCH A DEAL DIFFICULT� &IRST� WHAT WOULD "RITAIN PAY THE %5 TO LEAVE� REFLECTING
OBLIGATIONS FOR FUTURE %UROPEAN PROJECTS AND PROGRAMS THAT "RITAIN HAD ALREADY
COMMITTED TO AS A MEMBER� 3ECOND� WHAT WOULD THE NATURE OF THE TRADE RELATIONSHIP
BETWEEN THE 5+ AND THE %5 LOOK LIKE AFTER "REXIT� "RITAIN WANTED IT TO LOOK PRETTY MUCH
THE SAME FROM THE POINT OF VIEW OF TARIFFS ON GOODS AND TRADE IN SERVICES� %5 MEMBERS
DID NOT WANT "RITAIN TO HAVE ITS CAKE AND EAT IT TOO ¿ THAT IS� LEAVE THE 5NION AND ITS
OBLIGATIONS THERETO� BUT STILL ENJOY THE ADVANTAGES OF A FREE TRADE ZONE� 4HIRD� AND MOST
PROBLEMATIC� WAS THE QUESTION OF THE )RISH BORDER� 4HE #ONSERVATIVE GOVERNMENT COULD
NOT AGREE TO CUSTOMS CHECKS BETWEEN .ORTHERN )RELAND AND THE REST OF "RITAIN�
PARTICULARLY BECAUSE OF ITS DEPENDENCE ON $50 VOTES IN THE (OUSE OF #OMMONS�

�� 3EE 'ENERAL %LECTION ����� 7HY DID 4HERESA -AY #ALL AN %LECTION�� ""# �*UN� �� ����	�
HTTPS���WWW�BBC�COM�NEWS�ELECTION�������������
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/N THE OTHER HAND� %UROPEAN 5NION NEGOTIATORS WERE FIRM IN THEIR RESISTANCE TO ANY
CUSTOMS CHECKS BETWEEN .ORTHERN )RELAND AND THE 2EPUBLIC OF )RELAND� 4O BE OUT OF THE
%UROPEAN 5NION CERTAINLY MEANT BORDER CHECKS FOR THE PASSAGE OF GOODS IN ONE OF THOSE
TWO LOCATIONS� 7HILE -AYÁS NEGOTIATORS TRIED TO FINESSE THIS LAST ISSUE IN THE DRAFT
AGREEMENTS FOR EXITING THE %5� 0ARLIAMENT WAS UNCONVINCED� SUSPICIOUS THAT SHE WAS
AGREEING TO A CUSTOMS BORDER WITHIN THE 5+ BETWEEN THE ISLANDS OF "RITAIN AND .ORTHERN
)RELAND���

!FTER LOSING THREE VOTES IN 0ARLIAMENT ON HER EXIT PLAN NEGOTIATED WITH THE %5�
-AY RESIGNED� "ORIS *OHNSON TOOK OVER AS LEADER OF THE #ONSERVATIVE 0ARTY �AND THEREFORE
AS 0RIME -INISTER WITHOUT ANY POPULAR VOTE	� 7HEN IT BECAME CLEAR THAT� LIKE -RS� -AY�
*OHNSON WOULD NOT BE ABLE TO PUSH "REXIT THROUGH 0ARLIAMENT WITH HIS BARE 4ORY
PLURALITY� ONLY GOVERNING WITH THE PARTICIPATION OF THE $50� HE CALLED ELECTIONS FOR
$ECEMBER ����� )N THE PROCESS OF CONSOLIDATING HIS POWER AMONG THE 4ORIES HE
SUCCESSFULLY PURGED THE PARTY OF MOST OF THE -0S WHO STILL OPPOSED "REXIT ¿ EITHER BY
KICKING THEM OUT OR CONVINCING THEM TO ACCEPT "REXIT� "Y THE TIME OF THE $ECEMBER ����
0ARLIAMENTARY ELECTION� THE #ONSERVATIVE 0ARTY� WHICH HAD BEEN DIVIDED REGARDING
"REXIT� CAMPAIGNED AS A UNIFIED ,EAVE PARTY�

)N CONTRAST� IN THE ELECTION OF ����� THE ,ABOUR 0ARTY WAS STILL SPLIT OVER "REXIT �AS
IT HAD BEEN IN THE ���� REFERENDUM	� LED BY THE UNPOPULAR *EREMY #ORBYN� RIDDLED WITH
THE CHARGES OF ANTISEMITISM�� AND OBFUSCATIONAL�� IN ITS STANCE TOWARD A NEW REFERENDUM
ON "REXIT� 4HE ,ONDON PROGRESSIVES IN THE PARTY WERE MOSTLY 2EMAINERS� WHILE THE 2UST
"ELT NORTHERN WORKERS WERE MOSTLY PRO"REXIT� #ORBYN PLEASED NEITHER� (E LOST WORKER
CONSTITUENCIES IN THE .ORTH TO THE #ONSERVATIVE 0ARTY FOR THE FIRST TIME IN RECENT HISTORY�
4HEY DEFECTED TO THE 4ORIES� REVERSING DECADES OF ANIMOSITY OF WORKING PEOPLE TOWARD
THE #ONSERVATIVE 0ARTY� 0OPULIST *OHNSON� THOUGH A 4ORY� AT LEAST �IN THEIR MINDS	 SHOWED
RESPECT �LACKING IN #ORBYN	 FOR THEIR ���� VOTE TO LEAVE %UROPE� BY WHICH THEY BLAMED
THE CONTINENT FOR IMMIGRATION� UNEMPLOYMENT AND OTHER REAL AND IMAGINED WRONGS ¿ FOR
WHICH %UROPE WAS NOT REALLY RESPONSIBLE�

�� 3EE� E�G�� )RISH "ACKSTOP� ).34)454% &/2 '/6%2.-%.4� HTTPS���WWW�INSTITUTEFORGOVERNMENT�ORG�UK�EXPLAINERS�I
RISHBACKSTOP �LAST UPDATED &EB� ��� ����	� *OHN #AMPBELL� "REXIT� 7HAT ARE THE "ACKSTOP /PTIONS�� ""# �/CT� ���
����	� HTTPS���WWW�BBC�COM�NEWS�UKNORTHERNIRELANDPOLITICS��������� 2ICHARD 0�REZ0E£A�7HAT IS THE
)RISH "ACKSTOP� AND 7HY IS IT (OLDING 5P "REXIT�� .�9� 4)-%3 �*AN� ��� ����	� HTTPS���WWW�NYTIMES�COM��������
����WORLD�EUROPE�IRISHBACKSTOPBREXIT�HTML�

�� 3EE GENERALLY *%253!,%- 0/34 �!PR� �� ����	�
�� $URING THE CAMPAIGN LEADING UP TO THE $ECEMBER ���� 0ARLIAMENTARY ELECTIONS� #ORBYN REFUSED TO BE PINNED
DOWNONWHETHER HE FAVORED A NEW REFERENDUMON"REXIT� UNDOUBTEDLY KNOWING THAT HIS BASEWAS DIVIDED ON
THE ISSUE� (E TRIED TO DEFLECT THE DEBATE TO CHARGES THAT THE 4ORIES WERE INTENT ON GUTTING THE .ATIONAL (EALTH
3ERVICE� /BVIOUSLY� SUCH A TACTIC OF DEFLECTION DID NOT WORK� ,ABOUR SUFFERED ITS WORST DEFEAT IN DECADES�
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)N ANY EVENT� BY THE $ECEMBER ���� 0ARLIAMENTARY VOTE� THE ,ABOUR 0ARTY WAS NEITHER A
REMAIN PARTY NOR A LEAVE PARTY� )T THEREFORE PRESENTED NO ELECTORAL OPTION FOR THOSE "RITONS
WHO WANTED TO STAY IN THE %5�

4HE ,IBERAL 0ARTY WOULD HAVE SEEMED TO HAVE REPRESENTED A TRUE REMAIN
ALTERNATIVE IN $ECEMBER ���� TO THE THEN "REXITCONVERTED #ONSERVATIVE PARTY AND THE
OBFUSCATIONAL AND "REXITNONCOMMITTAL ,ABOUR 0ARTY� &OR DECADES� THE ,IBERAL 0ARTY HAS
BEEN THE ONLY "RITAINWIDE THIRD PARTY ALTERNATIVE TO ,ABOUR AND THE 4ORIES� )T
CAMPAIGNED IN ���� ON AN EXPLICIT PLATFORM FOR STAYING IN THE %5� 5NFORTUNATELY FOR
2EMAINERS� IT WAS NOT AN OPTION THAT COULD POSSIBLY LEAD TO EITHER ELECTORAL VICTORY OR TO
STAYING WITHIN %UROPE� "RITAINÁS FIRSTPASTTHEPOST ELECTORAL SYSTEM MADE THIS
IMPOSSIBLE� &OR DECADES THE ,IBERALS HAVE COLLECTED BETWEEN ��� AND ��� OF THE POPULAR
VOTE IN "RITISH ELECTIONS BUT GENERALLY ONLY CLAIMED A MUCH SMALLER PERCENTAGE OF
0ARLIAMENTARY SEATS� 2ATHER THAN HAVING PROPORTIONAL REPRESENTATION AS MANY
0ARLIAMENTARY DEMOCRACIES DO� "RITAIN HAS A SYSTEM UNDER WHICH IN ANY GIVEN DISTRICT
THE CANDIDATE WITH THE PLURALITY GOES TO 0ARLIAMENT� 3O "RITISH VOTERS KNEW THAT EVEN
THOUGH THE ,IBERALS OFFERED A REMAIN OPTION� THEY DID NOT OFFER A VIABLE ELECTORAL CHOICE�
(ENCE� EVEN THOUGH PROBABLY MORE THAN HALF OF THE VOTERS IN THE 5+ SUPPORTED
REMAINING IN %UROPE� IN THE $ECEMBER ���� 0ARLIAMENTARY ELECTIONS THEY HAD NO ONE TO
VOTE FOR �EXCEPT IN 3COTLAND	� 4HEREFORE� THOSE ELECTIONS WERE NOT� AS "ORIS *OHNSON
CLAIMED THEM TO BE� A SECOND REFERENDUM ON "REXIT� ONE WHICH ACCORDING TO *OHNSON
CONFIRMED THE RESULTS OF THE ���� "REXIT VOTE�

0UT SIMPLY� IN THE $ECEMBER ���� 0ARLIAMENTARY ELECTIONS� 2EMAINERS �ALTHOUGH
PROBABLY A MAJORITY	 HAD NO ONE TO VOTE FOR���

)N THE ONLY LOCATION WITHIN THE 5+ WHERE A PARTY WITH VIABLE ELECTABILITY
CAMPAIGNED ON A REMAIN PLATFORM ¿ 3COTLAND ¿ THE 2EMAIN PARTY� THAT IS THE 3.0� WON
OVERWHELMINGLY� COLLECTING ALMOST ALL 3COTTISH SEATS IN THE 7ESTMINSTER 0ARLIAMENT�

4ORY OPPONENTS OF "REXIT HAD DISAPPEARED� ,ABOUR WAS SPLIT� ILLLED AND
OBFUSCATIONAL� ,IBERALS WERE IMPEDED BY FIRSTPASTTHEPOST �AND A NICE� BUT
INEXPERIENCED AND UNCHARISMATIC LEADER	� 4HERE WAS NO ELECTORALLY VIABLE REMAIN PARTY�
4HUS� THE $ECEMBER ���� 0ARLIAMENTARY VOTE WAS NOT A SECOND REFERENDUM ON "REXIT AND
COULD NOT HAVE BEEN SUCH�

)N SEEKING A SECOND REFERENDUM� OPPONENTS OF "REXIT DID NOT EFFECTIVELY ARGUE THE
DEMOCRATIC DEFECTS IN THE *UNE ���� REFERENDUM� IDENTIFIED ABOVE� BUT SEEMED COWED BY

�� 4HE AUTHOR SPENT 0ARLIAMENTARY ELECTION WEEK� $ECEMBER �¾��� ����� IN "RITAIN� -ANY CONVERSATIONS WITH
"RITONS THAT WEEK� AS WELL AS LOCAL EXPOSURE TO 5+ NEWS MEDIA DURING THE DAYS PRIOR TO AND AFTER THE VOTE�
HAVE CONTRIBUTED TO HIS CONCLUSIONS IN THIS ESSAY�

���



"2%8)4� 4(% -)32%02%3%.4!4)/. /& $%-/#2!#9� !.$ 4(% 2/#+ /& ')"2!,4!2

THE ÃPEOPLE HAVE SPOKENÄ RHETORIC OF THE Ã,EAVERS�Ä 3OME� LIKE 4HERESA -AY� NOT ONLY WERE
COWED BY SUCH RHETORIC� BUT SWITCHED SIDES� BECOMING ,EAVERS THEMSELVES�

Ɣĺ ���� �����ĵ Ő!���$!+ ��	 ľ$�� !���Ŀő

3OME 2EMAINERSMIGHT CONTINUE TO UNDERESTIMATE THE TRAGEDY OF THE MISREPRESENTED *UNE
���� REFERENDUM AND ASSUME THAT REENTRY INTO THE %UROPEAN 5NION CAN OCCUR EASILY� IN
THE HOPE THAT "RITONS CONTINUE TO SOUR THEIR ATTITUDE TOWARD "REXIT AND A NEW GOVERNMENT
EVENTUALLY COMES INTO POWER� 4HEY ARE PROFOUNDLY MISTAKEN�

!RTICLE �� OF THE 4REATY ON %UROPEAN 5NION� AS AMENDED BY THE 4REATY OF ,ISBON�
GOVERNS THE ADMISSION OF NEW STATES TO THE %5��� !RTICLE �� OF THE 4REATY OF THE %UROPEAN
5NION� FIRST INTRODUCED BY THE ,ISBON 4REATY� MAKES CLEAR THAT ANY 5+ REENTRY WOULD BE
SUBJECT TO THE DEMANDING PROCESS OF !RTICLE ����� #ONFUSINGLY� STATEMENTS FROM OTHER %5
OFFICIALS BLITHELY HELD OUT A FALSE PROMISE OF EASY REENTRY���

)T WOULD NOT BE EASY� &IRST� LAW AND REGULATION THAT WILL HAVE FALLEN OUT OF SYNC
WITH %UROPEAN RULES WOULD HAVE TO BE REPROMULGATED BY 0ARLIAMENT OR THE "RITISH
EXECUTIVE� AS JURISDICTION �NOT ALWAYS CLEAR	 DICTATES��� 3ECOND� THE RETURN TO CERTAIN
FAVORABLE ARRANGEMENTS� SUCH AS THE LARGE %5 BUDGET REBATE TO "RITAIN� MIGHT NOT BE

�� #ONSOLIDATED 6ERSION OF THE 4REATY ON %UROPEAN 5NION ART� ��� *UNE �� ����� ���� /�*� �# ���	 �� ;HEREINAFTER
4%5=�

4HE APPLICANT 3TATE SHALL ADDRESS ITS APPLICATION TO THE #OUNCIL� WHICH SHALL ACT
UNANIMOUSLY AFTER CONSULTING THE #OMMISSION AND AFTER RECEIVING THE CONSENT OF THE
%UROPEAN 0ARLIAMENT� WHICH SHALL ACT BY A MAJORITY OF ITS COMPONENT MEMBERS�
4HE CONDITIONS OF ELIGIBILITY AGREED UPON BY THE %UROPEAN #OUNCIL SHALL BE TAKEN
INTO ACCOUNT� 4HE CONDITIONS OF ADMISSION AND THE ADJUSTMENTS TO THE 4REATIES ON
WHICH THE 5NION IS FOUNDED� WHICH SUCH ADMISSION ENTAILS� SHALL BE THE SUBJECT OF
AN AGREEMENT BETWEEN THE -EMBER 3TATES AND THE APPLICANT 3TATE� 4HIS AGREEMENT
SHALL BE SUBMITTED FOR RATIFICATION BY ALL THE CONTRACTING 3TATES IN ACCORDANCE WITH
THEIR RESPECTIVE CONSTITUTIONAL REQUIREMENTS �EMPHASIS ADDED	 �

3EE ALSO 4REATY OF ,ISBON !MENDING THE 4REATY ON %UROPEAN 5NION AND THE 4REATY %STABLISHING THE %UROPEAN
#OMMUNITY ART� ����	� $EC� ��� ����� ���� /�*� �# ���	 ���

�� 3EE� E�G�� 4%5� SUPRA NOTE ��� ART� ����	�
�� .OTABLY� &RANS 4IMMERMANS� %XECUTIVE 6ICE0RESIDENT OF THE %UROPEAN #OMMISSION� PENNED A ÃLOVE LETTERÄ
TO "RITAIN STATING THAT THE 5+ ÃWILL ALWAYS BE WELCOME TO COME BACKÄ TO THE %5� SUGGESTING REENTRY TO THE
5+ MAY BE EASY� 3EE ALSO &RANS 4IMMERMANS� -Y LOVE LETTER TO "RITAIN� FAMILY TIES CAN NEVER REALLY BE SEVERED�
'5!2$)!. �$EC� ��� ����� ���� 0-	� HTTPS���WWW�THEGUARDIAN�COM�COMMENTISFREE������DEC����MYLOVE
LETTERTOBRITAINFAMILYTIES�

�� 3EE !NTHONY 3ALAMONE� -EMBERSHIP ���� WHAT THE 5+ REJOINING THE %5 WOULD INVOLVE� ,3% ",/'3 �*AN� ���
����	� HTTPS���BLOGS�LSE�AC�UK�BREXIT������������MEMBERSHIP��WHATTHEUKREJOININGTHEEUWOULD
INVOLVE��

���
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AVAILABLE WERE THE 5+ TO SEEK READMISSION� HATINHAND� ! MULTIBILLION %URO PENALTY TO
THE PRODIGAL STATE���

4HIRD �ANDMOST PROFOUNDLY	� %5 LAW REQUIRES UNANIMOUS CONSENT OF ALL ITS MEMBER
STATES FOR ADMISSION OF A NEW MEMBER��� !ND� PRESUMABLY� READMISSION��� 4HATÁS TWENTY
SEVEN ÃYEAÄ VOTES��� !ND NO ÃNAYSÄ�

!NY %5 MEMBER STATE WITH A GRIPE AGAINST "RITAIN WOULD HAVE SIGNIFICANT
LEVERAGE TO WRANGLE LARGE CONCESSIONS OR TO BLOCK REENTRY� 'REECE WANTS THE %LGIN
-ARBLES BACK� )T HAS DEMANDED THEM FOR DECADES TO DEAF "RITISH EARS��� )T PREVENTED
PROGRESS ON -ACEDONIA PURSUING %5 AND .!4/ MEMBERSHIP UNTIL -ACEDONIA CHANGED ITS
VERY NAME �TO .ORTH -ACEDONIA	� 3O� IT KNOWS HOW TO USE A VETO TO APPLY THE BRAKES IN
UNANIMITYBASED FORA�

0ERHAPS "RITAIN MIGHT BE WILLING TO RETURN SOME 'REEK STATUES TO GET BACK INTO THE
%5� "UT 3PAINWANTS 'IBRALTAR BACK��� ! ROCK CONSIDERABLYMOREMASSIVE AND STRATEGIC THAN
THE 0ARTHENON MARBLES PILFERED BY ,ORD %LGIN FROM THE !CROPOLIS��� /NE HISTORIAN WRITES�

4HE CONCESSIONS OF TERRITORY MADE IN ���� WERE PAINFUL ONES� 'IBRALTAR HAD

BEEN CAPTURED IN !UGUST ���� BY AN !NGLO$UTCH EXPEDITIONARY FORCE� AND ITS

LOSS WAS A BITTER PILL THAT THE 3PANISH GOVERNMENT ALWAYS REFUSED TO ACCEPT�

FOR IT WOUNDED NATIONAL DIGNITY � � � � /N THE OTHER HAND THE "RITISH HAD SPENT

EFFORT AND LIVES IN CAPTURING THE TOWN AND LATER IN RESISTING THE VARIOUS SIEGES

THAT TOOK PLACE DURING THE WAR � � � � 'IBRALTAR BECAME A SYMBOL OF VICTORY THAT

NO "RITISH GOVERNMENT WOULD CONTEMPLATE RELINQUISHING���

�� 4HE 5+ REBATE �OR 5+ CORRECTION	 WAS A FINANCIAL MECHANISM THAT REDUCED THE 5+ÁS CONTRIBUTION TO THE %5
BUDGET IN EFFECT SINCE ����� )T WAS A COMPLEX CALCULATION WHICH EQUATED TO A REDUCTION OF APPROXIMATELY
��� OF THE 5+ÁS NET CONTRIBUTION ¿ THE AMOUNT PAID BY THE 5+ INTO THE %5 BUDGET LESS RECEIPTS FROM THE
%5 BUDGET� 3EE GENERALLY )AIN "EGG� 7HAT IF "RITAIN REJOINED THE %5� "REAKING UP MAY BE LESS HARD THAN MAKING
UP� ,3% ",/'3 �3EPT� ��� ����	� HTTPS���BLOGS�LSE�AC�UK�BREXIT������������WHATIFBRITAINREJOINEDTHEEU
BREAKINGUPMAYBELESSHARDTHANMAKINGUP��

�� 3EE� E�G�� 4%5� SUPRA NOTE ��� ART� ��� SEE ALSO 5NANIMITY� #/5.#), /& 4(% %5 �LAST REVIEWED *AN� ��� ����	�
HTTPS���WWW�CONSILIUM�EUROPA�EU�EN�COUNCILEU�VOTINGSYSTEM�UNANIMITY��

�� 3EE� E�G�� 4%5� SUPRA NOTE ��� ART� ���
�� #OUNTRIES� %52/0%!. 5.)/.� !"/54 4(% %5� HTTPS���EUROPA�EU�EUROPEANUNION�ABOUTEU�COUNTRIES?EN�
�� 4HE 0ARTHENON -ARBLES� ALSO KNOWN AS THE %LGIN -ARBLES� ARE A COLLECTION OF #LASSICAL 'REEK MARBLE
SCULPTURES MADE BY THE ARCHITECT AND SCULPTOR 0HIDIAS AND HIS ASSISTANTS� 4HEY WERE ORIGINALLY PART OF THE
TEMPLE OF THE 0ARTHENON� 4HEY WERE ACQUIRED BY ,ORD %LGIN IN THE EARLY ��TH #ENTURY� 3EE %LGIN -ARBLES�
%NCYCL� "RITANNICA �&EB� ��� ����	� HTTPS���WWW�BRITANNICA�COM�TOPIC�%LGIN-ARBLES �LAST VISITED !PR� ��
����	�

�� !FTER THE 7AR OF 3PANISH 3UCCESSION� 3PAIN CEDED 'IBRALTAR TO "RITAIN IN ���� UNDER THE 4REATY OF 5TRECHT�
3EE 4�7�� 7HY IS 'IBRALTAR A "RITISH 4ERRITORY�� %#/./-)34 �!UG� �� ����	� HTTPS���WWW�ECONOMIST�COM�THE
ECONOMISTEXPLAINS������������WHYISGIBRALTARABRITISHTERRITORY�

�� 'IBRALTAR IS COLLOQUIALLY REFERRED TO AS Ã4HE 2OCKÄ ¿ GOT ITS NICKNAME BEFORE THE WRESTLER�
�� (%.29 +!-%.� %-0)2%� (/7 30!). "%#!-% ! 7/2,$ 0/7%2 ��������� AT ��� �����	�

���
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"EYOND THE SUBSTANTIAL LOSS TO THE "RITISH MILITARY�� AND THE INSULT TO THE "RITISH EGO�
SUCH A TERRITORIAL CESSION WOULD RAISE YET ANOTHER SELFDETERMINATION ISSUE� 4HE PEOPLE OF
'IBRALTAR DO NOT WANT TO BE PART OF THE 3PANISH REALM��� 4HEIR OVERWHELMING REMAIN VOTE
�EVEN MORE LOPSIDED THAN THE 3COTTISH REJECTION OF "REXIT IN THE SAME ���� REFERENDUM	
PARTLY REFLECTED THIS PREFERENCE� *UST AS "REXIT WOULD REINVIGORATE NATIONALISM IN
%NGLISH� 3COTS AND )RISH� SO IT MIGHT WITH THE 3PANIARDS� REMINDING THEM THAT A TIP OF
THEIR PENINSULA� A THOUSAND MILES FROM ,ONDON� BUT ONLY A HUNDRED FROM 3EVILLA WAS STILL
IN %NGLISH HANDS� !GAIN� AS WITH 3COTLAND AND )RELAND� THE MITIGATING %UROPEAN
COMMONALITY WOULD BE GONE� !LL THIS SCARED 'IBRALTARÁS VOTERS� 3O� 'IBRALTARÁS POPULAR
CLAIMS TO SELFDETERMINATION�� WOULD BUMP HEADS WITH 3PANISH ARGUMENTS FOR )BERIAN
TERRITORIAL SOVEREIGNTY ¿ OH� THE AGGRAVATION "REXIT HATH WROUGHT�

ƔĺƐĺ "�(�!����$+ �(�! ���!��$�! ��	 ��$�!��$����� ��)

4HE INTERNATIONAL LAW ARGUMENTS CONCERNING 'IBRALTAR LEAVE US WITH EQUIVOCAL
CONCLUSIONS� /N THE ONE HAND� THE 5+ AND 'IBRALTAR ITSELF �TO THE EXTENT IT IS A SEPARATE
INTERNATIONAL ENTITY	 HAVE TREATY LAW AND THE PRINCIPLE OF SELFDETERMINATION ON THEIR
SIDE� 4HE 4REATY OF 5TRECHT OF ���� CLEARLY CEDES 'IBRALTAR FROM 3PAIN TO "RITAIN�
CONFIRMING THE "RITISH OCCUPATION OF THE 0ENINSULA IN ����� 4REATIES IN ���� 3EVILLE AND
���� 0ARIS ¿ THE SAME TREATY THAT RECOGNIZED THE INDEPENDENCE OF THE 5NITED 3TATES ¿
CONFIRMED SUCH "RITISH SOVEREIGNTY OVER 'IBRALTAR� &URTHERMORE� IN MORE RECENT TIMES�
THE PEOPLE OF 'IBRALTAR HAVE VOTED TWICE OVERWHELMINGLY IN ���� AND ���� NOT TO SUBJECT
THEMSELVES TO 3PANISH RULE� 3O "RITAIN AND THE 'IBRALTARIANS ARGUE THAT ANY RETURN OF THE
TERRITORY TO 3PAIN WITHOUT THE CONSENT OF ITS RESIDENTS WOULD VIOLATE THE LAW OF
SELFDETERMINATION� 4HESE ARGUMENTS WOULD SEEM TO BE QUITE WEIGHTY� %XPLICIT TREATY LAW
SUCH AS 5TRECHT TRUMPS ALL OTHER SOURCES OF LAW EXCEPT PERHAPS JUS COGENS AND SPECIFIC
PROVISIONS OF THE 5. #HARTER� 4HE ONLY JUS COGENS APPLICABLE HERE WOULD SEEM TO BE

�� &OR CENTURIES� THE FORTRESS OF 'IBRALTAR HAS ENABLED "RITISH NAVAL DOMINANCE AT THE STRATEGIC NARROW STRAIGHT
BETWEEN THE !TLANTIC /CEAN AND THE -EDITERRANEAN 3EA� 3EE GENERALLY 6INCENTE 2ODRIGUEZ� 'IBRALTAR� IN
%.#9#,/0!%$)! "2)4!..)#! �����	�

�� ! REFERENDUM IN 'IBRALTAR IN ���� GAVE RESIDENTS A CHOICE OF OPTING EITHER FOR
3PANISH SOVEREIGNTY OR FOR CONTINUED CLOSE ASSOCIATION WITH "RITAIN� THE RESULT WAS
AN OVERWHELMINGLY PRO"RITISH VOTE ������� VOTES TO ��	É� 4HE STATUS OF 'IBRALTAR
HAS REMAINED A SOURCE OF FRICTION BETWEEN THE 3PANISH AND "RITISH GOVERNMENTS�
)N A NONBINDING REFERENDUM IN ���� RECOGNIZED BY NEITHER GOVERNMENT� ��;�= OF
'IBRALTARÁS VOTERS REJECTED JOINT "RITISH3PANISH SOVEREIGNTY�

3EE GENERALLY ID�
�� )RONICALLY� "RITAIN USED ITS %5 �THEN %#	 VETO LEVERAGE IN ���� TO FORCE 3PAIN TO LIFT ITS LAND BLOCKADE OF
'IBRALTAR� IN EXCHANGE FOR 3PAINÁS ADMISSION TO THE %#�

���
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'IBRALTARIANSÁ CLAIM FOR SELFDETERMINATION SUPPORTING NOT COMPETING WITH "RITISH
SOVEREIGNTY UNDER THE 5TRECHT GRANT�

(OWEVER� 3PAIN PUTS FORTH ARGUMENTS THAT ARE FAR FROM TRIVIAL� )T CLAIMS THAT
'IBRALTAR IS A COLONY AND THAT ITS OCCUPATION BY THE 5NITED +INGDOM VIOLATES THE LEGAL
PRINCIPLE OF TERRITORIAL SOVEREIGNTY ALSO FOUND IN THE 5. #HARTER ALONG WITH THAT OF
SELFDETERMINATION� )T ARGUES FURTHER THAT THE 'IBRALTARIANS ARE NOT A PEOPLE ENTITLED TO
SELFDETERMINATION BUT COLONIAL SETTLERS� 5NITED .ATIONS 'ENERAL !SSEMBLY RESOLUTIONS
TEND TO SUPPORT THE 3PANISH POSITION�

&ROMA LEGAL POINT OF VIEW� "RITAINWOULD SEEM TO HAVE THE BETTER OF THE ARGUMENTS�
4REATY LAW CERTAINLY TRUMPS 'ENERAL !SSEMBLY RESOLUTIONS� WHICH DO NOT HAVE THE STATUS
OF BINDING LAW BUT ONLY OF RECOMMENDATIONS� 7HILE 'ENERAL !SSEMBLY RESOLUTIONS MAY BE
CONSIDERED AS EVIDENCE OF STATE PRACTICE OR OF OPINIO JURIS FOR THE PURPOSE OF ESTABLISHING
INTERNATIONAL CUSTOMARY LAW� AGAIN TREATY LAW IS A SUPERIOR SOURCE OF INTERNATIONAL LAW
WHEN IN CONFLICT WITH CUSTOM� 3PAINÁS ARGUMENT THAT THE 'IBRALTARIANS ARE SETTLERS AND NOT
PEOPLE ENTITLED TO SELFDETERMINATION SEEMS WEAK GIVEN TEMPORAL CONSIDERATIONS� 4HEY
ARE THE DESCENDANTS OF PEOPLE THAT HAVE BEEN ON THE 0ENINSULA FOR CENTURIES� )F THEY ARE
NOT ENTITLED TO SELFDETERMINATION BECAUSE THEIR DISTANT ANCESTORS WERE ORIGINALLY SETTLERS
THEN NEITHER ARE !USTRALIANS� "RAZILIANS� #ANADIANS� !MERICANS� OR MANY OTHERS ENTITLED
TO THAT BASIC HUMAN RIGHT� !N UNLIKELY CONCLUSION� /N THE OTHER HAND� THE TENDENCY OF
POLITICAL BODIES ON THE INTERNATIONAL STAGE TO SUPPORT CLAIMS AGAINST THE LEGAL VALIDITY OF
EVEN VERY OLD %UROPEAN CONQUESTS WOULD CUT IN 3PAINÁS FAVOR �IRONICALLY� GIVEN ITS OWN
COLONIAL HISTORY AND ITS CONTINUED OCCUPATION OF ITS .ORTH !FRICAN ENCLAVES OF -ELIA AND
#EUTA	�

4HUS� THOUGH "RITAIN PROBABLY HAS THE STRONGER ARGUMENT IN INTERNATIONAL LAW�
3PAINÁS ARGUMENT IS NOT FRIVOLOUS� 3PAIN COULD DEMAND THE RETURN OF 'IBRALTAR WITHOUT
APPEARING TO FLOUT THE LAW� 4HE UNANIMITY REQUIRED FOR AN !RTICLE �� ADMISSION GIVES 3PAIN
THE POWER TO MAKE THIS DEMAND�

%NGLAND WILL NOT BOTH KEEP 'IBRALTAR AND REENTER THE %5� !ND BY THAT TIME �OF
ATTEMPTED REENTRY	 WEMAY INDEED ONLY BE ABLE TO SPEAK OF %NGLAND� NOT "RITAIN¿ LET ALONE
THE 5NITED +INGDOM�

���



† !NA 0AULA 3ILVESTRINI 6IEIRA !LVES� 0H�$� #ANDIDATE IN 0UBLIC ,AW� 5NIVERSITY OF #OIMBRA �0ORTUGAL	� -RS�
3ILVESTRINI 6IEIRA !LVES IS SPECIALIZED IN !DMINISTRATIVE LAW AND %MERGING TECHNOLOGIES� WITH A DEEPER INTEREST
ON PUBLIC REGULATION OF THE ECONOMY AND OF TELECOMMUNICATION�
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4HE PROCESS OF TRANSFORMING HUMAN LABOUR INTO MACHINE WORK HAS LONG BEEN ON THE AGENDA OF THE
)NTERNATIONAL ,ABOUR /RGANIZATION� 4HE DIFFERENCE IS THAT TODAY� IN INDUSTRY ���� ARTIFICIAL
INTELLIGENCE AND BIG DATA ARE UNDERMINING HIGHLY TECHNICAL QUALIFIED WORK AS WELL AS ÃHEAVY
LABOURÄ� 4HEREFORE� ON THE ),/ÁS CENTENARY� IT BECOMES RELEVANT TO REFLECT ON ITS ROLES IN THE FACE
OF THE CHALLENGES POSED BY TECHNOLOGICAL INNOVATIONS� /F THESE� WE HIGHLIGHT THE NEED TO REINVENT
EDUCATION TO INCREASE EMPLOYABILITY AND TO CREATE PROTECTION MECHANISMS FOR THOSE IN
UNINTERRUPTED ��HOUR ONLINE EMPLOYMENT� BECAUSE SUMMARIZE THE CONTRADICTIONS EXPERIENCED
IN THE CURRENT WORLD OF WORK FACING NEW TECHNOLOGIES� 4HE ),/ CANNOT BE INDIFFERENT TO THIS FOCAL
POINT� PROMOTING TRAINING AND LEGAL PROTECTION FOR WORKERS SO THAT THEY CAN KEEP UP WITH
TECHNOLOGICAL INNOVATIONS AND SIMULTANEOUSLY HAVE HEALTH AND WELFARE�

+%97/2$3

)NTERNATIONAL ,ABOUR /RGANIZATION� 5NITED .ATIONS� &OURTH )NDUSTRIAL 2EVOLUTION� !UTOMATION� %DUCATIONAL
TECHNOLOGY

4!",% /& #/.4%.43

)NTRODUCTION � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���
�� 7HAT #HALLENGES DO .EW 4ECHNOLOGIES )MPOSE� � � � � � � � � � � � � � � � � � � � � � � � � ���

�� �� 2EINVENTING %DUCATION TO )NCREASE %MPLOYABILITY � � � � � � � � � � � � � � � � � ���
���� 2IGHT TO $ISCONNECT � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���

�� &INAL #ONSIDERATIONS � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���
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4HE )NTERNATIONAL ,ABOUR /RGANISATION ;HEREINAFTER ),/=� A 5NITED .ATIONS ;HEREINAFTER
5.= AGENCY DEDICATED TO SOCIAL JUSTICE THROUGH FORMULATION AND APPLICATION OF
INTERNATIONAL LABOUR STANDARDS� COMPLETED ITS CENTENARY� (EADQUARTERED IN 'ENEVA� IT
HAS ABOUT ���� STAFF AND MORE THAN ��� EXPERTS ON MISSION� ACTING WITH THE GUARANTEE OF
INDEPENDENCE AND AUTONOMY IN RELATION TO NATIONAL GOVERNMENTS� )T HAS A BUDGET
COMPOSED OF OBLIGATORY CONTRIBUTIONS FROM -EMBER 3TATES AND ITS ORGANIZATIONAL
STRUCTURE IS CLASSIC� AN !SSEMBLY� A #OUNCIL AND A PERMANENT 3ECRETARIAT UNDER THE
DIRECTION OF THE "OARD OF $IRECTORS� (OWEVER� IT STANDS OUT AS THE ONLY 5. AGENCY WITH A
TRIPARTITE STRUCTURE� WITH REPRESENTATIVES OF GOVERNMENTS� EMPLOYERSÁ ORGANIZATIONS AND
WORKERS FROM THE ��� -EMBER 3TATES� ACTING ON AN EQUAL FOOTING�

!CCORDING TO THE PREAMBLE OF ITS #ONSTITUTION� THE ),/ÁS EXISTENCE IS JUSTIFIED BY
THE POOR WORKING CONDITIONS� WHICH CAUSE INJUSTICE� MISERY� DEPRIVATION AND FEARS OF THE
NEGATIVE SOCIAL EFFECTS THAT MAY RESULT FROM UNFAIR INTERNATIONAL COMPETITION� )TS MISSION
IS THE PURSUIT OF UNIVERSAL AND PERMANENT PEACE BASED ON SOCIAL JUSTICE� )TS PRINCIPAL
MODE OF OPERATION IS THROUGH THE ESTABLISHMENT OF INTERNATIONAL STANDARDS� VIA
CONVENTIONS AND RECOMMENDATIONS� 4HESE CONVENTIONS ARE SUBMITTED TO THE -EMBER
3TATES FOR RATIFICATION� 2ECOMMENDATIONS ESTABLISH THE ÃDIRECTIVEÄ PRINCIPLES TO GUIDE
NATIONAL POLICIES AND PRACTICES�

4HE ),/ WAS CREATED AT THE END OF 7ORLD 7AR ) �����	� THROUGH THE 4REATY OF
6ERSAILLES� TO WORK TOGETHER WITH THE ,EAGUE OF .ATIONS� AN INTERNATIONAL ORGANISATION
THAT CENTRALISED THE NEW WORLD ORDER� &ROM ITS BEGINNING TO THE PRESENT DAY� IT STOOD OUT
IN ITS DEFENCE OF WORKERSÁ RIGHTS� IN DIFFERENT MOMENTS AND CONTEXTS IN WHICH IT WAS
INSERTED� IT SURVIVED 7ORLD 7AR )) AND IN ���� BECAME THE FIRST SPECIALIZED INTERNATIONAL
ORGANIZATION OF THE 5.� AND IT WAS AWARDED THE .OBEL 0EACE 0RIZE ON ITS FIFTIETH
ANNIVERSARY� WHILE IT WAS STILL OBSERVING THE #OLD 7AR�

#URRENTLY� IT CONTINUES TO WORK ON BEHALF OF OLD LABOUR DEMANDS� SUCH AS ENDING
SLAVE AND CHILD LABOUR� BUT AT THE SAME TIME IT FACES NEW QUESTIONS COMING FROM A NEW
WAVE OF GLOBALIZATION� FINANCIAL CRISIS� AND THE USE OF INNOVATIVE TECHNOLOGIES IN THE
ENTIRE PRODUCTION CHAIN� !RTIFICIAL INTELLIGENCE� BIG DATA� AND INDUSTRY ��� ARE SHAKING
BOTH ÃHEAVY LABOURÄ JOBS AND HIGHTECH JOBS �ÃWHITECOLLARÄ JOBS	� 4HEREFORE� IN THE ),/ÁS
CENTURY OF WORK� IT IS RELEVANT TO REFLECT ON ITS GUIDELINES AND IDENTIFY WAYS TO BE ABLE TO
ACT IN THE FACE OF ALL THIS NEWS�

���
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4HE TWENTIETH CENTURY WAS MARKED NOT ONLY BY WORLD CONFLICTS� BUT ALSO BY TECHNOLOGICAL
INNOVATION� 4HE INVENTIONS OF THIS PERIOD INCLUDE THE AIRPLANE� THE CLONING OF $OLLY  THE
SHEEP� THE INVENTION OF TELEVISION �����	� THE DISCOVERY OF PENICILLIN �����	� THE EMERGENCE
OF THE TRANSISTOR �����	� THE DISCOVERY OF THE $.!MOLECULE �����	� THE INVENTION OF OPTICAL
FIBRE �����	� AND THE ORBIT OF FIRST ARTIFICIAL SATELLITE �����	�

-OREOVER� AS -ANUEL #ASTELLS POINTS OUT� NOTABLY FROM THE SEVENTIES ONWARDS� A
NEW ECONOMY� SOCIETY AND CULTURE BEGAN TO BE BUILT ON THE BASIS OF INFORMATION TECHNOLOGY�
&ROM 3ILICON 6ALLEY� A NEW TECHNOLOGICAL PARADIGM EXPANDED IN SEVERAL COUNTRIES THAT�
DESPITE THEIR DIFFERENCES� HAVE PRODUCED MORE TECHNOLOGICAL INNOVATION AND ENLARGED THE
SCOPE OF TRANSFORMATIONS� DIVERSIFYING THEIR SOURCES��

!S A RESULT� IN ����� A NEW SOCIOECONOMIC� INFORMATIONAL� NETWORKED� AND GLOBAL
CONTEXT WAS CONSOLIDATED� 4HE 7ORLD 7IDE 7EB WAS ALSO CREATED IN THIS DECADE AND
EXPANDED THE APPLICATIONS OF ARTIFICIAL INTELLIGENCE� WITH THE EMBLEMATIC EXAMPLE OF THE
ROBOT $EEP "LUE �)"-	 DEFEATING THE CHESS CHAMPION 'ARRY +ASPAROV��

&ROM THE NINETIES ONWARDS� MANY OTHER TECHNOLOGICAL INNOVATIONS EMERGED AND
SHOOK LABOUR RELATIONS IN A PROFOUND WAY� +ASPAROVÁS DEFEAT BY $EEP "LUE BOOSTED
INVESTMENT IN HUMANCOMPUTER COOPERATION� TODAY� COMPUTERS ARE BECOMING SO
SOPHISTICATED THAT THEIR HUMAN COLLABORATORS HAVE BEGUN TO BECOME IRRELEVANT�

)N $ECEMBER ����� A NEW MILESTONE WAS REACHED WHEN THE !LPHA:ERO �'OOGLE	
PROGRAM DEFEATED THE 3TOCKFISH � PROGRAM� WHICH WAS THE ���� COMPUTER WORLD
CHAMPION OF CHESS� 4HE MOST SURPRISING THING WAS THAT THE OUTDATED COMPUTER HAD
ACCESS TO CENTURIES OF HUMAN EXPERIENCE ACCUMULATED IN CHESS AS WELL AS DECADES OF
COMPUTER EXPERIMENTS AND WAS ABLE TO CALCULATE �� MILLION POSITIONS PER SECOND� 4HE
NEWCOMER AND WINNER� !LPHA:ERO� ESTIMATED ONLY ������ POSITIONS PER SECOND� WAS NEVER
TAUGHT CHESS STRATEGIES BY ITS HUMAN CREATORS� AND IT WAS PREPARED FOR THE MATCH IN JUST
FOUR HOURS� !LPHA:ERO PLAYED AGAINST ITSELF� USING THE LATEST PRINCIPLES OF MACHINE
SELFLEARNING AND THUS MADE ÃCREATIVEÄ MOVES AND STRATEGIES��

)N ADDITION� SINCE ����� A GLOBAL FINANCIAL AND ECONOMIC RECESSION HAS MADE IT
DIFFICULT TO BEAR REPERCUSSIONS AND HAS UNDERMINED THE FOUNDATIONS OF STATES TO LEVELS
WHICH WERE PREVIOUSLY UNIMAGINABLE� 4HIS HAS LED TO THE EXPANSION OF MULTILEVEL
GOVERNANCE IN VARIOUS PUBLIC AND PRIVATE SECTORS AND TO THE BREAKDOWN OF TERRITORIAL AND

� -!.5%, #!34%,,3� 4(% 2)3% /& 4(% .%47/2+ 3/#)%49 ����� �7ILEY� �D ED� ����	�
� 3EE� E�G�� $EEP "LUE� 34!.&/2$ #3��� �����	� HTTPS���STANFORD�EDU� CPIECH�CS����APPS�DEEP"LUE�HTML�
� 3EE$AVID 3ILVER�$EMIS(ASSABIS�!LPHA'O :ERO� 3TARTING FROM SCRATCH� $%%0-).$ �/CT� ��� ����	� HTTPS���DEEPM
IND�COM�BLOG�ARTICLE�ALPHAGOZEROSTARTINGSCRATCH�
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SOVEREIGNTY BARRIERS� AS WAS THE CASE OF 0ORTUGAL� 'REECE AND )RELAND WHEN THEY
REQUESTED FINANCIAL RESCUE FROM THE 4ROIKA�

)NDEED� EVERYTHING HAS CHANGED SINCE THE CREATION OF THE ),/� 3INCE THE BEGINNING
OF THE TWENTIETH CENTURY� SOCIETY� POLITICS AND ECONOMICS DO NOT REPRESENT ANY IDENTITY�
4ECHNOLOGICAL INNOVATIONS HAVE ALWAYS BEEN THE FUEL OF THESE TRANSFORMATIONS THROUGHOUT
HISTORY� )T IS NO DIFFERENT NOW� REFLECTING ON ACHIEVING THE HUMAN RIGHT TO WORK AND ON THE
ROLE OF THE ),/ IN ITS CENTENARY IS COMPLETELY ENTWINED WITH THE NEW TECHNOLOGIES IN OUR
LIVES�

)N THIS RESPECT� THE FOLLOWING ISSUES STAND OUT� )N THE FACE OF UNEMPLOYMENT� WHAT
SKILLS ARE NECESSARY FOR A PROFESSIONAL TO RETURN TO THEMARKET� )N CURRENT LABOUR RELATIONS�
DO EMPLOYEES PRESENT NEWWEAKNESSES AND THEREFORE� DO THEY HAVE TO BE GIVEN NEW RIGHTS�

Ɛĺ Ɛĺ !���(��$��� �	&��$��� $� ���!��"� �����+�����$+

(UMANWORK HAS BEEN REPLACED BYMACHINES EQUIPPED WITH ARTIFICIAL INTELLIGENCE� CAPABLE
OF WORKING WITH BIG DATA AND OF BEING INSERTED THROUGHOUT THE PRODUCTION CHAIN OF THE
DIGITIZED INDUSTRY �INDUSTRY ���	� TYPICAL OF A FOURTH )NDUSTRIAL 2EVOLUTION� )N TURN AND FAR
FROM KEEPING UP WITH THE CHANGES� MOST SCHOOLS CONTINUE TO TEACH BASED ON A SYLLABUS
DEVELOPED MANY YEARS AGO WHICH� AS THE #ANADIAN 2OD !LLEN STATES� NEEDS URGENT REVISION
BECAUSE IT IS PREPARING STUDENTS FOR A WORLD THAT NO LONGER EXISTS��

4HE STUDY Ã2EADY TO 7ORK�Ä� CARRIED OUT BY AROUND ��� EMPLOYERS� IDENTIFIED THE
MOST VALUED SKILLS IN THE JOB MARKET� 4HE SKILLS CHOSEN AS PRIORITIES WERE� ANALYSIS AND
PROBLEM SOLVING� CREATIVITY AND INNOVATION� ADAPTABILITY AND FLEXIBILITY� PLANNING�
ORGANIZATION AND MOTIVATION FOR EXCELLENCE� LINKED TO THE ABILITY TO MAINTAIN A POSITIVE
ATTITUDE AND TO BE PERSISTENT� 4HE SPECIFIC TECHNICALSCIENTIFIC SKILLS ACQUIRED IN FORMAL
EDUCATION AND TRAINING PROGRAMS �HARD SKILLS	 APPEARED IN SIXTH AND LAST PLACE� EVIDENCING
THAT THE EMPLOYERS ÃATTACH GREATER IMPORTANCE TO THE PERSONAL AND INTERPERSONAL SKILLSÄ�
ALSO CALLED TRANSVERSE OR SOFT SKILLS��

)F THE RECRUITER DOES NOT SEEK TO FIRST IDENTIFY WHAT THE CANDIDATES KNOW
COGNITIVELY� IT SEEMS CLEAR TO US THAT AN UPDATE OF THE EDUCATION SYSTEM IS NECESSARY IN
ORDER TO INVEST IN THE SOCIOEMOTIONAL AND BEHAVIOURAL SKILLS THAT ARE BEING DEMANDED�

� 3EE &RANCISCO 2� 0EREIRA� %SCOLAS PREPARAM ALUNOS PARA UM ÃMUNDO QUE J� N�O EXISTEÄ ;3CHOOLS PREPARE STUDENTS FOR A
ÃWORLD THAT NO LONGER EXISTSÄ=� /"3%26!$/2 �*UN� �� ����� ���� 0-	� HTTPS���OBSERVADOR�PT������������ESCOLAS
PREPARAMALUNOSPARAUMMUNDOQUEJANAOEXISTE� �0ORT�	�

� $IANA !GUIAR 6IEIRA� 4RANSI��O PARA �OU DURANTE	 A VIDA PROFISSIONAL� QUAIS COMPET�NCIAS MAIS IMPORTANTES E COMO
DESENVOLV�LAS� ;-OVING TO �OR DURING	 0ROFESSIONAL ,IFE� 7HAT !RE THE -OST )MPORTANT 3KILLS AND (OW TO $EVELOP
4HEM�=� $)2)')2�&/2-!2 �)%&0	� *AN�-AR� ����� AT �� �0ORT�	�
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4HE DEVELOPMENT OF THESE SKILLS CAN BE DONE� FOR EXAMPLE� THROUGH PHYSICAL� ARTISTIC�
DRAMATIC OR MUSICAL ACTIVITIES� AS THEY ARE RELEVANT VEHICLES FOR STIMULATING CREATIVITY AND
SELFCONFIDENCE�

(OWEVER� IN ADDITION TO THESE TRANSVERSAL COMPETENCES� CURRENT SOCIETY MUST
HAVE DIGITAL LITERACY� AND THIS HIGHLIGHTS THE ROLE OF TECHNOLOGY IN EDUCATION� /N THE ONE
HAND� WE HAVE SEEN MANY HIGHSTANDARD PRIVATE SCHOOLS INTRODUCE ATTRACTIVE
STATEOFTHEART EQUIPMENT FOR STUDENTS WITHOUT A CLEAR PEDAGOGICAL PURPOSE FOR ITS USE
AND ON THE OTHER HAND THERE ARE A MAJORITY OF LOWINCOME SCHOOLS THAT FEAR FOR THE FUTURE
OF EDUCATION THAT THEY PROVIDE BECAUSE THEY ARE UNABLE TO ACQUIRE TECHNOLOGICAL
EQUIPMENT�

.EITHER OF THESE PERSPECTIVES IS CORRECT� &IRST� HAVING CUTTINGEDGE GEAR IN THE
CLASSROOM IS NOT ENOUGH� 4ECHNOLOGY HAS TO BE INTRODUCED WITH THE AIM OF ENCOURAGING
STUDENTS TO THINK� TO QUESTION� TO BE CREATIVE� TO BE FLEXIBLE WHEN FACING QUICK CHANGES�
AND TO BE SUPPORTIVE IN CRISIS MANAGEMENT� 4HE EXCESS OF TECHNOLOGICAL EQUIPMENT
WITHOUT THESE WELLDEFINED PURPOSES CAN GENERATE UNDESIRABLE SIDE EFFECTS� CONTRARY TO
THE DEVELOPMENT OF THE AFOREMENTIONED TRANSVERSAL COMPETENCES�

3ECOND� THERE IS NO NEED FOR HIGHTECH STATEOFTHEART EQUIPMENT BECAUSE
STUDENTS DO NOT HAVE TO DEAL WITH MAJOR MARKET LAUNCHES TO ACQUIRE CROSSCUTTING SKILLS
AND TECHNOLOGICAL SKILLS� !S AN EXAMPLE� EVEN A SMALL ROBOT WITH AN AVERAGE COST OF
TWENTY EUROS CAN BE USED IN A SATISFACTORY WAY IN THE TEACHING OF SEVERAL SUBJECTS� WITH
THE STUDENTS PROGRAMMING IT TO OVERCOME CHALLENGES LAUNCHED BY THE EDUCATOR�� "ESIDES�
NOT EVERY SINGLE STUDENT NEEDS TO HAVE ELECTRONIC EQUIPMENT FOR INDIVIDUAL USE� /N THE
CONTRARY� IT IS IMPORTANT THAT THEY WORK IN PAIRS� AT LEAST� TO DEVELOP CERTAIN SKILLS RELATED
TO TEAM SPIRIT� COLLABORATION� SOLIDARITY AND CONSTRUCTIVE CRITICISM�

4EACHING COMPUTATIONAL THINKING IS AN EXCELLENTWAY TO COMBINE THE DEVELOPMENT
OF TRANSVERSAL SKILLS AND DIGITAL LITERACY� EVEN FOR THOSE WITH LOW PURCHASING POWER� )T IS
ABOUT USING FUNDAMENTAL CONCEPTS OF COMPUTER SCIENCE AS THE BASIS FOR TEACHING PROBLEM
SOLVING� SYSTEMS PROJECTION� AND UNDERSTANDING OF HUMAN BEHAVIOUR�

!CCORDING TO *EANNETTE -� 7ING� WHEN FACING A PROBLEM� WE CAN QUESTION HOW
DIFFICULT IT IS TO SOLVE IT AND THE BEST WAY TO DO IT� &OLLOWING COMPUTATIONAL REASONING� WE
HAVE SOLID THEORETICAL BASES FOR ANSWERING THESE QUESTIONS ACCURATELY� )N ADDITION�
ÃEQUIPPED WITH COMPUTING DEVICES� WE USE OUR INTELLIGENCE TO SOLVE PROBLEMS WE WOULD

� 3EE2ITA ,ARANGINHA� *ULIANA ,OPES� -ARIA #ATARINA 3OUSA �.EUSA "RANCO� 2EPRESENTAR 2ET�NGULOS COMUM2OBOT
;2EPRESENTING 2ECTANGLES WITH A 2OBOT=� %$5#!��/ % -!4%-�4)#! ;%$5#!4)/. !.$-!4(%-!4)#3=� *AN��&EB��-ARC�
����� AT �� �0ORT�	�
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NOT HAVE DARED TO EVEN TRY BEFORE THE COMPUTER AGE� AND TO BUILD SYSTEMS WITH FEATURES
LIMITED ONLY BY OUR IMAGINATION�Ä�

4O DO SO� IT IS NECESSARY TO HAVE ENOUGH POLITICAL WILL FOR A MINIMUM INVESTMENT
AND PARTNERSHIPS WITH THE PRIVATE SECTOR� 4HIS IS WHAT IS HAPPENING� FOR EXAMPLE� IN
+ENYA� WHERE THE +ILTAMANY %LEMENTARY 3CHOOL IN THE 3AMBURU 2ESERVE HAS BECOME AN
EXAMPLE OF WIRELESS� TECHNOLOGYENABLED CLASSROOM SUCCESS THANKS TO THE COUNTRYÁS
EXPANDING TECHNOLOGY COMMUNITY� 5SING +IO TABLETS DESIGNED BY .AIROBIBASED SOFTWARE
COMPANY "2#+� CHILDREN AND ADULTS IN 3AMBURU ARE LEARNING NOT ONLY LANGUAGES ��AND
MATH� BUT ALSO ACQUIRING DIGITAL LITERACY� CROSSCURRICULAR SKILLS AND SELFCONFIDENCE��

ƐĺƑĺ !���$ $� 	�"������$

)N ADDITION TO TECHNOLOGICAL INNOVATIONS MAY HAVE THE POTENTIAL TO BOTH ELIMINATE AND
CREATE JOBS� THEY ALSO GREATLY AFFECT EXISTING LABOUR RELATIONS� !CCORDING TO A SURVEY
CONDUCTED IN "RAZIL BY 07# AND &UNDA��O 'ET¬LIO 6ARGAS� ��� OF GLOBAL #%/S BELIEVE THAT
TECHNOLOGY CAN HAVE A SIGNIFICANT IMPACT ON THEIR BUSINESS WITHIN FIVE YEARS� )N FACT� THE
DIGITAL REVOLUTION HAS EMPOWERED PEOPLE� WITH COLLABORATIVE NETWORKS TRANSFORMING
TRADITIONAL CORPORATE OPERATING MODELS� CONSUMERS SWAPPING LARGE AMOUNTS OF
INFORMATION� AND CITIZENS TAKING ON ROLES THAT WERE ONCE THE MEDIAÁS MONOPOLY ON
COMMUNICATIONS AND INFORMATION��

#URRENT LABOUR RELATIONS ARE DIFFERENT NOT ONLY FROM THE EMPLOYERÁS PERSPECTIVE�
WHO DEMANDS NEW SKILLS AND COMPETENCES BUT ALSO FROM THE EMPLOYEES� WHO VALUE MORE
FLEXIBLE WORK REGARDING SCHEDULES AND LOCATIONS� )T HAS NOT YET BEEN PROPERLY EVALUATED
WHAT REAL BENEFITS AND DISADVANTAGES FOR THE WORKERÁS HEALTH THIS DYNAMIC CAN BRING�

4HE ),/ RECENTLY LAUNCHED THE Ã7ORKING !NYTIME� !NYWHEREÄ REPORT WITH
RESEARCH CONDUCTED IN FIFTEEN COUNTRIES WITH EMPLOYEES USING NEW TECHNOLOGIES TO WORK
OUTSIDE THEIR EMPLOYERSÁ FACILITIES� )TS CONCLUSIONS SHOWED SEVERAL POSITIVE EFFECTS� SUCH
AS GREATER AUTONOMY OF WORKING TIME� MORE FLEXIBILITY AND THE POSSIBILITY OF ORGANIZING
WORKING AND PERSONAL LIFE� WHILE REDUCING TRAVEL TIME AND INCREASING PRODUCTIVITY�
(OWEVER� THE STUDY ALSO IDENTIFIED DISADVANTAGES TO EMPLOYEES� SUCH AS THE TENDENCY TO

� *EANNETTE 7ING� #OMPUTATIONAL 4HINKING� #/--� !#-� -AR� ����� AT ���
� .A xFRICA 2URAL� OS 4ABLETS 2EVOLUCIONAM A 3ALA DE !ULA ;)N 2URAL !FRICA� 4ABLETS 2EVOLUTIONISE THE #LASS=� .!4)/.!,

'%/'2!0()# �*AN�� ����	� HTTPS���WWW�NATGEO�PT�CIENCIA���������NAAFRICARURALOSTABLETSREVOLUCIONAM
SALADEAULA �0ORT�	�

� / FUTURO DO TRABALHO� IMPACTOS E DESAFIOS PARA AS ORGANIZA�§ES NO "RASIL ;4HE FUTURE OF WORK� IMPACTS AND CHALLENGES FOR
ORGANIZATIONS IN "RAZIL=� 07# �����	� HTTPS���WWW�PWC�COM�BR�PT�PUBLICACOES�SERVICOS�ASSETS�CONSULTORIA
NEGOCIOS�FUTUROTRABALHO��E�PDF �0ORT�	�
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WORK LONGER HOURS THAN THEY WOULD WORK IN THE TRADITIONAL DYNAMIC� RESULTING IN POOR
HEALTH AND WELLBEING���

"Y THE END OF THE TWENTIETH CENTURY AND DURING THE FIRST YEARS OF THE TWENTYFIRST
CENTURY� OVERWORK DUE TO UNINTERRUPTED CONNECTIVITY RAISED GREAT CONCERNS REGARDING
EMPLOYEES WITH SENIOR MANAGEMENT AND MANAGERIAL POSITIONS� 4HERE ARE EVEN LABOUR
LAWS THAT EXCLUDE THESE WORKERS FROM THE RIGHT TO A LIMITED WORKING DAY� TO RESTBREAKS�
TO DAILY REST� TO WEEKLY PAID REST� AND TO THE NIGHT WORKS ADDITIONAL PAYMENT� AS IT IS THE
CASE OF THE #ONSOLIDATION OF THE ,ABOUR ,AW IN "RAZIL �!RTICLE ��	�

)N THE CURRENT SCENARIO� THIS DESCRIPTION IS NO LONGER TYPICAL ONLY FOR EMPLOYEES
IN SENIOR MANAGEMENT AND MANAGEMENT POSITIONS� )T HAS SPREAD TO MIDDLELEVEL WORKERS�
WHO ARE NOW ALSO CONNECTED IN AN UNINTERRUPTED FASHION� 4HERE ARE SOME EMPLOYERS WHO
ALREADY CLAIM TO PAY A HIGHER SALARY TO EMPLOYEES WHO ARE ONLINE TWENTYFOUR HOURS IN
ORDER TO AVOID THE PAYMENT OF ADDITIONAL OVERTIME HOURS� (OWEVER� WEMUST BE AWARE THAT
A LIMITED HOUR WORKING DAY IS A HEALTH ISSUE IN SOCIETY AND NOT A MERE ECONOMIC PROBLEM
THAT CONCERNS ONLY THE WORKER�

)N THE YEAR ����� IN 'ERMANY� 6OLKSWAGEN AND "-7 AGREED WITH THEIR WORKERS TO
LIMIT THE USE OF MOBILE DEVICES TO EXCHANGE WORK MESSAGES OUTSIDE THE NORMAL WORKING
HOURS� )N THE YEAR ����� IN &RANCE� THE EMPLOYERSÁ FEDERATIONS OF ENGINEERING� INFORMATION
TECHNOLOGY� CONSULTING AND MARKET RESEARCH FIRMS AGREED WITH THE MAIN TRADE UNIONS ON
THE RIGHT TO DISCONNECT DISTANCE COMMUNICATION TOOLS AND IN ���� THE COUNTRY ADDED THAT
AGREEMENT INTO THEIR LABOUR LEGISLATION���

Ƒĺ ���� ���"�	�!�$���"

4HE NEED TO PROMOTE DIGITAL EDUCATION AND THE RIGHT TO DISCONNECT SUMMARIZES THE
CONTRADICTIONS EXPERIENCED IN THE CURRENT LABOUR ENVIRONMENT IN THE FACE OF NEW
TECHNOLOGIES� 4HERE IS GREAT CONCERN ABOUT UNEMPLOYMENT� BUT WE ARE ALSO WORRIED
ABOUT OVERWORK� )T IS SAID THAT THE NEW TECHNOLOGIES ARE STEALING PEOPLEÁS WORK� BUT
SIMULTANEOUSLY PEOPLE ARE BEING ENSLAVED BY TECHNOLOGY� )T IS CONVENIENT TO HAVE QUICK
�� 3EE */. -%33%.'%2 %4 !,�� %52/&/5.$ !.$ 4(% ),/� 7/2+).' !.94)-%� !.97(%2%� 4(% %&&%#43 /.

4(% 7/2,$ /& 7/2+ �0UBLICATIONS /FFICE OF THE %UROPEAN 5NION AND )NT� ,ABOUR /FFICE� ����	�
HTTPS���WWW�ILO�ORG�WCMSP��GROUPS�PUBLIC�¿DGREPORTS�¿DCOMM�¿PUBL�DOCUMENTS�PUBLICATION�WCM
S?�������PDF

�� 3EE 2AQUEL -ARTINS� $EVEMOS TER O ÃDIREITO A DESLIGARÄ DO TRABALHO� 'OVERNO ABRE DEBATE ;3HOULD WE
HAVE THE ÃRIGHT TO DISCONNECTÄ FROM WORK� 4HE GOVERNMENT OPENS A DEBATE= 0¬",)#/ �*AN� �� ����	�
HTTPS���WWW�PUBLICO�PT������������JORNAL�DEVEMOSTERODIREITOADESLIGARDOTRABALHOGOVERNOABRED
EBATE�������� �0ORT�	�
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ACCESS TO INFORMATION� BUT WE FEAR NOT BEING CONSTANTLY UP TO DATE AND LOSING OUR PLACE IN
THE JOB MARKET� 7E GREW UP HEARING THAT WORK DIGNIFIES A PERSON� BUT WE FEEL OUR DIGNITY
BEING VIOLATED BY THE INVASIVE WORK THAT EXCESSIVE TECHNOLOGY CAN LEAD TO���

)N ITS CENTENARY� THE ),/ CANNOT BE INDIFFERENT TO THIS FOCAL POINT OF LABOUR
HUMANIZATION AND THE SOCIAL JUSTICE� PROMOTING TRAINING AND LEGAL PROTECTION FOR WORKERS
SO THAT THEY CAN KEEP UP WITH TECHNOLOGICAL INNOVATIONS AND SIMULTANEOUSLY HAVE HEALTH
AND WELFARE�

4ECHNOLOGICAL INNOVATIONS HAVE BROUGHT NEW WAYS OF WORKING� BUT THESE DO NOT
DISPENSE WITH LEGAL REGULATIONS� 4HE INTERNAL LABOUR LAW OF STATES AND INTERNATIONAL
LABOUR LAW� WITH THE HIGHEST STANDARDS SET BY THE ),/� SHOULD CONTINUE TO PROTECT PEOPLE
AND PROMOTE HUMANIZATION IN LABOUR RELATIONS�

*UST AS INFORMATION TECHNOLOGY INFRASTRUCTURE NEEDS TO BE REGULARLY UPDATED TO
MAXIMIZE PERFORMANCE OF THE SYSTEM� THE ),/ MUST ALSO RENEW ITS EFFORTS IN ORDER TO BEST
MEET THE EXPECTATIONS OF ITS TRIPARTITE COMPOSITION  EMPLOYEES� EMPLOYERS AND
GOVERNMENT  AND TO FULFILL ITS MISSION OF DEVELOPMENT OF SOCIAL JUSTICE�

�� *ORGE ,UIZ 3OUTO -AIOR� $O DIREITO � DESCONEX�O DO TRABALHO ;!BOUT THE 2IGHT TO $ISCONNECT FROM 7ORK=� 2%6)34! $/
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